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OF 
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FOE  THE  YEAR   1910, 
BEING 

THE  THIRD  YEARLY  SUPPLEMENT 

OF 

BUTTERWORTHS'    TEN    YEARS' 
DIGEST. 


STANDS  UNIQUE."— L«zy  Times. 


1910    Volume    Now    Ready. 


BUTTERWORTHS' 

Twentieth  Century 
Statutes 

(ANNOTATED). 

VOLS.   1    TO  6   ISSUED. 

Being  the  Public  General  Acts,  passed  in  the   years 

1900-1910  inclusive,  excluding  Acts  in  force  only  in 

Scotland,  the  Channel  Islands,  and  the  Isle  of  Man, 

collated,  classified  and  copiously  annotated. 

Decisions  in  1910  on   statutes  passed  1900-1909  will 

be  found  in  the  new  volume,  so  that  the  latest  case 

law  on   statutes   from  IttOO   onwards  will  be   before 

the  user. 


Full  rrospectiis  from— 
Butterworth  &  Co.,  11  and  12,  Bell  Yard,  Temple  Bar,  W.C. 


BUTTERWORTHS' 

twelve    l^ears^    2)iGe8t 

OF   REPORTED   CASES,    1898-1909. 

A  Digest  of  Reported  Cases  decided  in  the  Supreme  and  other  Courts  during  the  years 

1898  "to  1909,  including  a  copious  selection  of  Reported  Cases  decided  in  the  Irish  and 

Scotch  Courts,  with  Lists  of  Cases  Digested,  Over-ruled,  Considered,  etc. 

This  Work  Comprises  the  Following  : 

Volume  1.—  "  Action  "  to  "  Friendly  Societies."     (686  Pages.)    3,200  Ciases. 
„       II.—"  Game  "  to  "  Post  Office."'     (610  Pages.)     3,132  Cases. 
„     III. — "  Powers  "  to  "  Work  and  Labour."    (632  Pages.)    3,000  Cases. 
„      IV. — "Words,  Terms,  and  Phrases"  ;  List  of  Over-ruled,  Affirmed,  Considered, 
Followed,  and  Reversed  Cases  :   and  a   Complete  Table   of   Cases 
Direst  ED,  with  the  year  of  each  case  duly  stated,  and  the  name  of 
Defendants  indexed  as  well  as  those  of  Plaintiffs, 
v.—"  Digest  of  Cases  for  1908." 
VI. ^•'  Digest  of  Cases  for  1909.'' 
This  Premier  Digest  is  kept  complete  and  up-to-date  by  Quarterly  and  Annual  continuations. 


Subscription  Form  for  Butterworths*  Twelve  Years*  Digest. 

.Messrs.  Butterworth  &  Co., 

11  &  12,  Bell  Yard,  Temple  Bar,  W.O. 
Pleane  send  {carriage  forward)  Volumes  I.  to   F/.  o/"  Butterworths'  Twelve 
Vears'  Digest,  1898  to  1909,"  in  Cloth  or  Half  Morocco. 

*(^.)  enclose  the  sit m  of  20/-  \^or  for  Half  Morocco  binding,  30/-]   herewitlr 

and niidertalie  to  send  the  follouying  amounts  on  the  dates  indicated : — 

15/-  [or  20/-]  on  February  1st,  1911. 


1.5/-  [or  20/ 
15/-  [or  20/- 


on  March  1st,  1911. 
on  April  1st,  1911. 


1.5/-  [or  20/-]  on  May  1st,  1911. 

And  I  agree  that  until  all  the  volumes  are  paid  for,  the  volumes,  not  being 

property,  shall  not  be  disposed  of  by  sale  or  otherwise. 

*QB.') enclose  herewith  a  remittance  of  M   [or  Half  Morocco,   £5  10«.]   in 

full  payment  for  the  Worli. 

*(f.)  Charge  to  the  account  of. 

Name 

Address 

*  Strike  oat  lines  not  required,  leaving  the  mode  of  payment  preferred. 


Order  Form  for  Yearly  Continuations  at  Reduced  Prices. 

To  Messrs.  Buttkrworth  &  Co., 

11  &  12,  Bell  Yard,  Temple  Bar,  W.C. 
Having  bfcome  a  Subscriber  to  the  above   Work,  please  send,  beginning  ivith  the 
year  1911, 

*(A.)  Both   Butterworths'   Quarterly  Advance  Sheets  and   Butter- 
worths'  Yearly  Digest  of  Cases  in  1911. 

The  j)rice  to  be  14/-  net  per  annum,  po.itage  1/-  extra.     (Published  Price  21/-.) 

QB.)  Butterworths'  Yearly  Digest,  1911.    (Annual   Volume  only.)    The 
price  to  be  10/-  net  on  delivery,  postage  5rf.     (Published  Price  15/-.) 
And  continue  annually  until  countermanded. 


Name..... 
Address. 


*  Strike  out  if  Quarterly  Advance  Sheets  are  not  required. 
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LONKON  AND  TONBRIDOE 


PKEFACE. 


This  volume,  forming  the  Third  Yearly  Supplement  to 
BuTTERWORTHs'  Ten  Years'  Digest,  is  arranged  on  the  same 
system  of  classification  as  was  adopted  in  the  original  work.  A 
new  feature  in  this  volume  should  be  mentioned.  There  has  been 
added  this  year  a  selection  of  those  decisions  in  ''  Butterworths* 
Workmen's  Compensation  Cases,"  which  are  not  to  be  found 
reported  elsewhere. 

The  volume  comprises  the  decisions  reported  during  the  year 
1910,  but  with  a  view  to  making  the  Digest  as  up-to-date  as 
possible  the  references  to  the  "  Law  Reports  "  and  "  Law  Journal 
Reports  "  issued  in  January,  1911,  have  been  added  to  those  cases 
which  were  already  included  as  having  been  reported  in  other 
series  of  reports  or  in  the  "  Weekly  Notes."  Other  important 
cases  decided  towards  the  end  of  the  year  1910,  and  not  yet  fully 
reported,  will  be  found  noted  in  this  volume,  the  notes  being 
prepared  from  the  daily  law  report  in  the  Times,  or  from  the  weekly 
notes  of  cases  in  the  various  legal  journals. 

In  a  work  of  this  nature  copious  cross  references  cannot  be 
avoided  without  affecting  its  usefulness.  It  is  hoped  that  in  this 
volume  they  will  be  found  sufficient. 

It  is  desired  to  acknowledge  the  permission  courteously  granted 
to  the  Publishers  of  this  Digest  by  the  Council  of  Law  Reporting 
for  Ireland  and  by  the  Faculty  of  Advocates  to  make  use  of  the 
headnotes  contained  in  the  Irish  Reports  and  the  Court  of  Session 
Cases  respectively.  A  similar  acknowledgment  is  due  as  in  previous 
years  to  the  publishers  and  editors  of  the  "  Irish  Law  Times"  and 
the  ''  Scottish  Law  Reporter." 

H.  C. 

1,  Hare  Court, 

TeAU'LE, 

JamuLrt)  11,  1911. 


LIST   OF  EEPOKTS 


CONTAINING   THE   CASKS    COMPRISED   IN   THIS    DIGEST, 
MODE   OK   CITATION. 


WITH   THE 


Keports. 

Mode  of  CiUtion. 

I-aw  Reports           

[1910]  A.  C. 

[1910]  1  Ch. ;  [1910]  2  Ch. 

[1910]  1  K.  B.  ;   [1910]  2  K.  B. 

[1910]  P. 

[1910]  W.N. 

Law  Journal  Reiiorts         

79  L.  J.  Ch. 

79  L.  J.  K.  B. 

79  L.  J.  P. 

79  L.  J.  P.  C. 

Law  Times  Reports            

101  L.  T.  ;  102  L.  T.  ;  103  L.  T. 

Justice  of  tlie  Peace            

74  J.  P. 

Times  Law  Reports 

26  T.  L.  K. ;  27  T.  L.  R. 

Solicitors' Journal 

54  Sol.  Jo.  ;  55  Sol.  Jo. 

Commercial  Cases 

15  Com.  Cas. 

Maritime  Law  Cases           

11  Asp.  M.  C. 

Cox's  Criminal  Law  Cases... 

21  Cox,  C.  C.  ;  22  Cox,  C.  C. 

Local  Government  Reports 

8  L.  G.  R. 

Bankruptcy  and  Company  Cases 

16  Manson  ;  17  Manson. 

Butterworths'  Woricmen's  Compensation  Cases  * 

3  B.  W.  C.  C. 

Patent,  Design,  Trade  Mark  and  other  Cases  *... 

27  R.  P.  C. 

Registration  Cases  ... 

2  Smith,  Reg. 

O'Malley    and    Hardcastle's    Election    Petition 

Reports            

6  O'M.  &  H. 

M'Namara's  Railway  and  Canal  Cases    ... 

13  Rly.  Cas. 

Irish  Reports  *        

[1910]  1  I.  R. 

[1910]  2  I.  R. 

Irish  Law  Times  *          ...         

44  I.  L.  T. 

ScoUish  Reports— 

Court  of  Session  Cases  * 

[1910]  S.  C. 

Scottish  Law  Reporter '■             

47  Sc.  L.  R.  ;  -IS  Sc.  L.  R. 

Adam's  Justiciary  Reports  *      

6  Adam. 

Law  Journal,  Notes  of  Cases  *     ... 

45  L.  J.  N.  C. 

Justice  of  the  Peace,  Notes  of  Cases  *    

74  J.  P.  N.  C. 

Law  Times,  Notes  of  Cases  *        

128  L.  T.  Jo.  ;  129  L.  T.  Jo. ;  130  L,  T,  Jo. 

The  Times,  Newspaper*  ... 

Times,  January  1st,  1910. 

A  selection  only  of  these  cases  is  included. 


ALPHABETICAL   LIST  OF  CASES  DIGESTED. 

NAMES   OF   BOTH   PLAINTIFFS   AND    DEFENDANTS    APPEAR    ALPHABETICALLY, 


Tlte  columns  and  not  the  pages  are  referred  to  throughout  the  Table  of  Cases, 


A. 


A.  B.  &  C.  D.  Director  of  Public  Prosecutions,  r., 

125,  151 
Abbotsford  Hotel,  Ld.  v.  Kingham,  78 
Abbott,  Worthington  &  Co.  v.,  432,  433 
Aberdeen  Steam  Trawling  and  Fishing  Co.,  Ld., 
Admiralty,  The,  r.,  579 

—  Steam   Trawling  and   Fishing   Co.,    Ld., 

Beucker  v.,  578,  579 
"  Aberdonian,"  The,  574,  575 
Abraham  and  Others,  Ward  y.,  445,  44G 
Abrahams,  In  re  ;  Abrahams  r.  Bendon,  658,  659 
Ackroyd,  Stead  v.,  239,  240 
Adam,  Baker  r.,  295 
Adams,  Murnane  c,  304 
Addison,  Mailing,  r.  ;  In  re  Baxter,  517 

—  r.  Pilcher;  In  re  Amalgamated  Society 

of    Railway    Servants    (Parliamentary 

Fund  Trusts),  484 
Addy,  Heeney  v.,  44 
Ade  V.  Hillman  ;  In  re  Hillmau,  646 
Admiral  Fishing  Co.  v.  Robinson,  390 
Admiralty,  The  v.  Aberdeen  Steam  Trawling  and 

Fishing  Co.,  Ld.,  579 
African  Association,  Ld.,  and  Allen,  In  re,  399, 

400 
Agnew  V.  Morley,  242,  243 
Aikman's  Trustees,  Mathieson's  Tutor  r.,  443 
Ailsa  Shipbuilding  Co.,  Ld.,  Cadenhead  i\,  388 
Ainsworth,  Ex  parte;  R.  v.  Brown,  491 

—  r.    Cheshire     County     Council    (Clerk), 

197 
Air,  Urquhart  (Lord  Provost  of  Dundee)  r.,  195, 

196 
Airdrie   (Provost    and   Magistrates)   v.    Lanark 

County  Council,  635,  636 
Airton  and  Another  v.  Scott,  238,  239 
Aktiebolaget  B.   A.   F.  Hjorth   &   Co.'s   Trade 

Mark  "  Primus,"  In  re,  612 

—  Robertsfors  and  La  Society  Anonyme  «les 

Papeteries  do  L'AA,  In  re,  476,  477 
Aldred,  R.  v.,  328 
Alexander,  In  re;  Bathurst  c.  Greenwood,  645 

—  f.  Burley  ;  In  re  Burley,  657 


Alexander's    Settlement,     In  re;    Jennings    r. 
Alexander,  541 

—  Trustees  v.    Alexander's    Marriage   Con- 

tract Trustees,  161 
"Alice  and  Eliza  "  (Owners),  Jones  v.,  391 
Alison  V.  Bankes  ;  In  re  Bankes,  540 
Allatiui  Bros,  and  Others,  Red  "  R  "  Steamship 

Co.  v.,  559 
Allen,  R.  v. ;  Ex  parte  Griffiths,  197 
Alyn  Steel  Tinplate  Co.,  Ld.,  Edwards  v.,  381, 

382 
Amalgamated  Society  of  Carpenters  and  Others, 

Russell  v.,  610 

—  Society     of    Railway    Servants    (Parlia- 

mentary Fund  Trusts),  In  re  ;  Addison 
V.  Pilcher,  484 

—  Society  of  Railway  Servants  v.  Osborne, 

609,  610 

—  Society  of  Railway  Servants,  Osborne  i\, 

610,  611 

American   Surety   Company   of    New    York  v. 

Wrightson,  292 
Anderson  v.  Balfour,  354 

—  r.  Cleland,  634,  635 

—  (•.  Darngavil  Coal  Co.,  Ld.,  385 

—  V.  Fife  Coal  Co.,  Ld.,  370 

—  Gordon  v.,  422 

Andrews,  Elcho  (Lord)  f.,  186,  187 

—  and  Hall,  Skinner  %\,  25 

—  Schotz  and  Luggar,  R.  r.,  242 
Angehrn   and   Piel,   Federal   Supply   and   Cold 

Storage  Co.  of  South  Africa,  Ld.  v.,  401 
Angel  V.  Jay,  116,  424,  425 
Anglo-American  Decorating  Co.,  Perry  r.,  376 

—  American  Oil  Co.,  Ld.,  Puulton  &;    Son, 

v.,  528 

—  Telegraph   Co.,  Reid  Newfoundland  Co. 

v.,  172,  173 
Anson,   Denaby    and    Cadaby    Main   Collieries, 

Ld.,  'i}.,  585,  586 
'•  .tVrgentino,  El,"  553 
Ariel  Motors,  [1906]   Ld.,  and  Walker,  Bissell, 

r.,  85 
Armitage,  R.  v.,  140 
Armstrong,  James  Bay  Ry.  Co.  f.,  169,  170 


LIST   OF   CASES  DIGESTED. 


Ascherson  r.  Tredegar  Dry  Dock  and  Wharf  Co., 

Ld.,  246 
Ashley  v.  Blaker,  466 
Asiatic  Petroleum  Co.,  Ld.,  and  the  Taku  Tug 

and  Lighterage  Co.,  Ld.,' China  Navi- 1 

gation  Co.,  Ld,  v.,  574  I 

Associated  Newspapers,  Ld.,  Red  Man's  Syndi-  | 

cate,  Ld.  v.,  487 

—  Portland   Cement   Manufacturers,   South 

Eastern  Ry.  Co.  v.,  499,  500 

"Astrakhan,"  Tlie,  579 

Astral  Shipping  Co.,  Ld.  (Owners  of  Steamship 
•'  Drumlanrig"),  Steamship  "  Tongariro," 
Cargo  (Owners)  v.,  578  j 

Atkins  V.  Button,  317,  508,  509 

Attenborough,  Truman  (W.),  Ld.  v.,  530,  531         I 

—  &  Son,  Janesich  v.,  460  I 
Att.-Gea.  r.   Barnet   District    Gas  and  "Water 

Co.,  637,  638 

—  r.  Belgrave  Hospital,  58,  648 

—  r.  Birmingham,  Tame,  and  Rea  Drainage 

Board,  287,  635 

—  v.  Caledonian  Ry.  Co.,  522 

—  r.  Chandos  Land   and   Building   Society, 

250,  251 

—  r.  Churchill's  Veterinary  Sanatorium,  Ld., 

and  Churchill,  404  j 

—  V.  Denbighshire   County  Council ;    In  re  ' 

"Wrexham  Parochial  Educational  Foun- 
dation, 191 

—  Dyson  v.,  152,  153 

—  V,  Grays  Chalk  Quarries  Co.,  Ld.,  256,  257 

—  f.  Leicester  Corporation,  200,  201 

—  Mitchell  V. ;  In  re  Mirrlees  Charity,  57 

—  (Lord  Sackville  and  Others  cited),  Sack- 

Tille-"West  v.,  481 

—  r.  Shadwell,  189,  190 

—  V.  Smith  (W.  H.)  &  Son,  256,  447,  448 

—  Stanley  r.  ;  In  re  Stanley's  Triist  Deed,  60 

—  r.  Till,  278 

—  f.  Tottenham  Urban  District  Council,  332, 

333 

—  V.  Wade,  161 

—  v.  "Walthamstow  Urban  District  Council, 

341 

—  V.  "West  Ham  Corporation  and  Others,  333, 

334,  335 

—  Winans  i\,  158 

—  for  Ireland  r.  Becher,  59 

—  for    Ireland    (Humphreys)    r.     Erasmus 

Smith's  School  (Governors),  478 

—  for  Province  of  Quebec  v.  Att.-Gen.  for ' 

Province  of  Ontario,  170.  171 
Australian  Estates  and  Mortgage  Co.,  Ld,,  In  re. 

8G,  87 
Austwick  r.  Midland  Ry.  Co.,  400 
Ayr  Steam    Shipping   Co.,    Ld.,   M'Allister    v., 

16,17 


Baddeley,  Gray  v. ;  In  re  Seabrook,  470,  471 

Baggott,  R.  t'.,  131,132 

Bagley,  In  re,  31,  32,  42 

Bagnall  v.  Bagnall  and  Hobbs,  269 

Bailey  r.  Barsby,  228,  229 

—  r.  Lowman,  411.  412 
Baines  and  Another,  R.  v.,  122,  205 

Baird  (William)  &  Co.,  Ld.,  Matthews  c,  380 
Baker  v.  Adam,  295 

—  Bowles  r.,  62 

—  r.  Bradley  and  Another,  412,  413 

—  r.  Courage  &  Co.,  329,  330 

—  Forster  v.,  62 

—  V.  Jewell,  386 

—  (G.  P.  and  J.),  Ld.  r.  Metropolitan  Water 

Board,  417 

—  Williams  v.,  229 

—  and  Others,  R.  c. ;    IJ.c  parte  Guildford 

Overseers,  509 
Baker- Whiteley  Coal  Co.  r.  Marten,  294 
Balden,  Irving  r.  ;  In  re  Irving,  659 
Balfour,  Anderson  v.,  354 
Ball,  R.  r.,  149,  151,  152 
Ballantine   (A.)   &    Sons    and   Others,   Kinnell 

(Charles  P.)  &  Co.,  Ld.  r.,  615,  616 
Balmain  New  Ferry  Co.,  Ld.,  Robinson  r.,  626 

—  Robertson  c,  626 

Bamfield  v.  Goole  and  Sheffield  Transport  Co., 

Ld.,  52,  53 
Bamford,  Ld.,  In  re,  98 
Bandon  (Earl)  v.  Moreland,  463 
Bank  of  Montreal  and  Royal  Trust  Co.,  McFar- 

land  «.,  169 

—  of  Montreal  t.  Stuart,  265 
Bankes,  In  re  ;  Alison  v.  Bankes,  540 

Bansha   Co-operative    Agricultural    and    Dairy 

Society,  Ld.,  O'Neill  r.,  361 
Barclay  &  Co.  and  Another,  Parsons  f.,  29 
Baring  Bros.  &  Co.,  Ld.,  Warren  t-.,  29 
Barmby,  Wharton  v.  ;  In  re  Wharton,  544 
Barnabas  v.  Bersham  Colliery  Co.,  354 
Bai-nes  r.  Nunnery  CoUiery  Co.,  Ld.,  375 

—  and    Others,    R.   v. ;    Ex  inirte  "Vernon 

(Lord),  153,  349 
Barnet  District  Gas  and  Water  Co.,  Att.-Gen.  r. 

637,  638 
Barnett  r.  Woolwich  Borough  Council,  493 
Barnsley,  Lord  r.,  603 
Barque  Robert  S.  Besnard  Co.,  Ld.  r.  Murtou, 

296 
Barrance,  In  re ;  Barrance  r.  Ellis,  643 
Barrett's    Trust,    In    re;    Dyson    r.    Sheffield 

Corporation,  50,  57 
Barrow  /•.  Paringa  Mines  (1909),  Ld.,  92 
Barsby,  Bailey  c,  228,  229 
Barton,  In  re  ;  Tomlins  r.  Latimer,  31.  32 


LIST   OF  CASES   DIGESTED. 


XI 


JJartuu  V.  Lcmprierc,  105,  106 

Baskerville,  In  re;   Baskervillc  v.  Baskerville, 

420,  631,  632 
Bass,  Sapwell  v.,  156 
Bates-Smith  v.  General  Motor   Cab  Co.,    Ld., 

390,  391 
Bath  v.  Standard  Land  Co.,  Ld.,  75,  76 
Bathurst  v.  Greenwood  ;  In  re  Alexander,  045 
Battersby,  Salts  v.,  315 
Battersea  Corporation,  Woodward  v.,  287 
Baxter,  In  re ;  Mailing  r.  Addison,  517 
Bays,  In  re,  213 

Beadle  v.  S.  "  Nicholas  "  (Owners),  370,  377 
Beasley,  Ex  parte  ;  R.  r.  Rowlands,  337 
Beaumont,  In  re ;  Woods  v.  Beaumont,  652 
Beaver  and  Armstrong,  etc.,  R.  r.,  002 
Becher,  Att.-Gen.  for  Ireland  v.,  59 

—  United  Mining  and  Finance  Coi-poration 

Ld.,  v.,  594 
Bedingfield,  Buckland  r,  ;  In  re  Cottrell,  214 
Beeley,  May  v.,  347 
Beesby  and  Another,  Justices,  etc.,  and  Dugdale, 

Recorder  of  Birmingham,  R.  r.,  348 
Beldam's  Patent,  In  re  ;  Turner  r.  Beldam,  458, 

459 
Belfast  Bank  r.  Callau,  533 

—  Harbour  Commissioners,  M'Cartan  r.,  396 
Belgrave  Hospital,  Att.-Gen.  v.,  58,  048 

Bell,  Kenn  v.,  228 

Bellamy,  Woodbridge  &  Sons,  v.,  591,  592 
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Tilley  c.  Bowman.  Ld.,  4u,  41,  42,  530 
Timothy  r.  Fenn,  335  : 

•'  Tintoretto  "  (Owners),  McDermott  r.,  359 
Toames    Co-operative  Agricultural    and    Dairy 

Society,  Ld.  i\  Foley,  247,  248 
Tobin  V.  Hearn,  375,  376 

Todd  r.  Millen,  83,  84  j 

Tolputt  (H.)  &  Co.,  Ld.  r.  Mole,  115  \ 

Tomlins  v.  Latimer  ;  In  re  Barton,  31,  32  '\ 

Toner,  McFee  v. ;  In  re  McFee,  651 
"  Tougariro  "  Cargo  (Owners)  *•.  Astral  Shipping 

Co.,  Ld.  (Owners  of  SS.  "  Drumlanrig"'), 

578 
Topping  r.  Keogh,  198  ; 

Toronto  Corporation  v,.  Toronto  Ry.  Co.,  170        ; 
Tottenham   Urban    District  Council,  Att.-Gen., 

r.,  332,  333 

—  Urban      District      Council,    Postmaster- 

General  r.,  605 
Tovey,  In  re,  34 

Townend,  Stamps  (Minister)  v.,  173,  205 
Townsend,  Welland  r.  647 
Toynbee,  Yonge  r.,  8,  484,  485 
Trade  Marks  (Nos.  224722,  230405  and  230407), 

In  re,  613,  614 
TrafEord  r.  St.  Faith's   Rural   District  Council, 

205,  206,  253 
Train,  Campbell  v.,  445 

—  Cowan  i\,  445  j 
Travers  r.  O'Donoghue,  In  re  Greally,  649 
Tredegar  Dry  Dock  and  Wharf  Co.,  Ld.,  Ascher- 

son  r.,  246 
Trevanion,  In  re  ;  Trevanion  r.  Lennox,  512 
Trevener,  Cook,  c,  234,  235 
Trinity  CoUege,  Dublin  (Provost,  etc.).  Gray  r., 

114 
Trowbridge  Urban  District  Council.  Stancomb 

r.,  113,  482 
Truman  (W.),  Ld.  v.  Attenborough,  530,  531        i 

—  Hanbury,  Buxton  &  Co.,  Ltd.,  In  re,  87 
"  Tryst,"  The,  580,  581 

Tunstall  Urban  District  Council,  Wolstanton 
United  Urban  District  Council  i'.,  336i 
337 

Turner  r.  Beldam,  In  re;  Beldam's  Estate, 
4.58,  459 

—  v.  Brooks  and  Doxey,  Ld.,  384 

—  Merchiston  Steamship  Co.,  Ld.?'.,  278 

—  R.  v.,  128,  129 

Turner,  Spencer  r.  ;  In  re  Hudson,  160 

—  and  Others  v.  Miller  and   Richards,  366, 

378 
Tweddle  (John)  k.  Co.,  In  re,  95  I 
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Twentieth  Century  Equitable  Friendly  Society, 
In  re,  231,  232 


Underhill  c.  Plumptre  ;    In  re   Pluraptre,  266, 

543, 544 
Unitetl     Butter     Companies    of    France,     Ld. 

Thomas  v.,  89 

—  CoUieries,  Ld.,  Donnachie  r.,  388 

—  CoUieries,       Ld.,      Hendiy     (Simpson's 

Executrix)  «,-.,  375 

—  Collieries  Co.,  Ld.,  King  r.,  369 

—  Counties      Bank,     Ld.,     General     Land 

Drainage  and  Improvement  Co.  i'.,  309, 
310 

—  Mining  and  Finance  Corporation,  Ld.  v. 

Becher,  594 

—  Provident  Assurance  Co.,  Ld.,  In  re,  81 
Upfill  t:  Wright,  108 

Upjohn,  Surbiton  Urban  District  Council  v.,  510, 

511 
Urquhart  (Lord  Provost  of  Dundee)  v.  Air,  195, 

196 
Uva  Ceylon  Kubber  Estates,  Ld.,  Ouvah  Ceylon 

Estates,  Ld.,  v.,  89 

V. 

Vagliano  Anthracite  Collieries,  Ld.,  In  re,  88,  89 
Valentine,  E,e  2)arte ;  In  re  Smith,  35 

—  StafEordshire  Financial  Co. ,  Ld.  r.,  427 
"Valkyrie."  The,  582 

Vallombrosa  Rubber  Co.  r.  Inland  Revenue,  279, 

280 
Vaughan,  Edwards  (Percy),  Ld.  v.,  529,  530 
Verney  v.  Mark  Fletcher  &  Sons,  Ld.,  217,  218 
Vernon  (Lord),  Ex   parte;    R.    v.   Barnes  and 

Others.  349 
Vickers,  Sons  and  Maxim,  Ld.  v.  Evans,  381 
Victoria  Lumber  Co.,  White  v.,  118 
Vigers  Bros..  Harper  (H.  G.)  &  Co.  v.,  6,  7 
Vines  r.  Vines  and  Others,  660,  661 
Von  Boris,  Talbot  v.,  202,  265 
Voss  and  Saunders's  Contract,  In  re,  433,  434, 

513,  514 


W. 


"  W.  H.  No.  1  "  and  the  "  Knight  Errant,"  575 

Waddell,  Findlay  (Liquidator  of  Scottish  Work- 
men's Assurance  Co. ,  Ld.)  v.  68,  69 

Wade,  Att.-Gen.  v.,  161 

Wain  V.  Wain  and  Eves  (King's  Proctor  showing 
cause),  270 

Walden,  Steeden  v.,  285 

Waldron  v.  Junior  Army  and  Navy  Stores,  Ld., 
397 


Walker,  In  re,  3  4 

—  r.  Crystal  Palace  Football  Club,  389 

—  Eraser  and  Steele  r.  Eraser's  Trustees,  9 

—  Highley  r.,  452 

—  Kinnell  v.,  327 

—  Lang  c,  240,  241 

—  Lockwood  v.,  146 

—  Lowery  r.,  18 

—  V.  Provincial  Homes  Investment  Co.,   Ld., 

488 

—  R.  i\,  132 

—  f.  Railway  Passengers  Assurance  Co.,  290 
Wall,  Lovell  and  Christams,  Ld.,  v.,  609 
Waller,  R.  v.,  129,  130 

—  V.  Waller,  274 

WaUis,  Son  and  Wells  r.  Pratt  and  Haines,  531, 

532 
Walsall  Compensation  Authority,  R.  r. ;  R.   \\ 

Walsall     Licensing     JJ.  ;     Ex    parte 

Yardley  (J.  ic  J.)  &  Co.,  304 

—  JJ.,  R.  i;. ;    R.  v.  Walsall  Licensing  JJ.> 

303,  304 
Waltham  Holy  Cross  Urban  District  Council  v. 

Lea  Conservancy  Board,  635 
Walthamstow  Urban  District  Council,  Att.-Gen. 

r.,  341 
Walton,  Ex  parte ;  In  re  Bradley,  38,  39,  629 

—  and  Hemingway,  Schweder  (Paul,   E.)  &; 

Co.,  597 
Wandsworth  Borough  Council  v.  Golds,  414 
Ward  r.  Abraham  and  Others,  445,  446 

—  Bowie  &  Co.,  In  re,  589,  590 

—  Partridge  ;•.  ;  In  re  Bridgwater's  Settle- 

ment, 163,  431,  432 
Wareham  and  Dale,  Ld.  v.  FyfEe,  496,  497 
Warner  i\  Couchman,  373,  374 
Warren  v.  Baring  Brothers  &  Co.,  Ld.,  29 
Warwick    Tyre    Co.,    Ld.    r.    New   Motor   and 

General  Rubber  Co.,  Ld.,  615,  616 
Waterioo  Taxi-Cab  Co.,  Ld.,  Doggett  v.,  390 
Waters,  May  v.,  234 

—  V.  Phillips,  234 
Watkins,  R.  v.,  133,  134 

Watkins's  Settlement,  In  re;  Wills  v.  Spence, 

541,  542 
Watney,  Combe,  Reid  &  Co.,  Ld.,  Llangattock 

(Lord)  v.,  300 
Watson  In  re ;  Shillington  v.  Portadown  Urban 

District  Council,  59,  60 

—  (John),  Ld.  V.  Caledonian  Ry.  Co. ,  504,  506 

—  Robb  v.,  293 

—  Brothers    Shipping    Co.,    Ld.    v.    Mysore 

Manganese  Co.,  Ld.,  567,  568 
Watts,  Flower  v.,  18 
Wauer  v.  Hoare  &  Co.,  321,  322 
Weare  r.  Brimsdown  Lead  Co.,  Ltd.,  9 
Weatherby  k  Sons  v.  International  Horse  Agency 

and  Exchange,  Ld.,  Ill 
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Weatheritt,  Lewis  v.,  226,  227 

Weaver  v.  Koyal  Society  for  the  Prevention  of 

Cruelty  to  Animals  ;  In  re  Marchant, 

59,  660 
Webb  V.  City  of  London  Licensing  JJ.,  299 
Webster,  In  re  ;  Thompson  v.  Thompson,  658 

—  (or  Kerr),  Screw  Colliery  Co.  v.,  573 
Weinberg  r.  Weinberg,  272 

Weiner  v.  Harris,  7 

Weir  Hospital,  In  re,  57,  58 

—  (Andrew)   &   Co.,  Braemount   Steamship 

Co.,  Ld.  v.,  555,  556 

—  (Andrew)  &  Co.,  Moel  Tryvan   Shipping 

Co.,  Ld.  v.,  558 

—  (Andrew)  &  Co.,  Steamship  Calcutta  Co., 

Ld.  v.,  562 
Welland  i-.  Townsend,  6i7 
Welsford  i(J.  H.)  &  Co.,  Ld.,  Ibrahim    Said  v., 

380 
Wemyss  Coal  Co.,  Ld.,  Peggie  v.,  363,  364,  606, 

607 
Weniger's  Policy  (No.  1),  In  re,  434    ' 

—  Policy  (No.  2),  In  re,  434,  435 
West  V.  West,  274 

"  West  Cock,"  The,  584 

West  Ham  Corporation  Act,  1902,  In  re ;  In  re 
Hood,  101,  102 

—  Ham  Corporation  Act,  1892,  In  re  ;  Hoo  d 

V.  West  Ham  Corporation,  101,  102 

—  Ham  Corporation,  Clarke  ;;.,  623,  624 

—  Ham  Corporation  and  Others,  Att.-Gen.  v., 

333,  334,  335 

—  Kent  Main  Sewerage  Board  r,  Dartford 

Union  Assessment  Committee  and  Bex- 
ley  Overseers,  509,  510 

—  Kent  Main  Sewerage  Board  v.   Dartford 

Union  Assessment  Committee  and  Cray- 
ford  Overseers,  509,  510 

—  Kent  Main  Sewerage  Board  v.  Dartford 

Union  Assessment  Committee  and  Dart- 
ford Overseers,  509,  510 

—  Eiding  of  Yorkshire  JJ.,  K.  r. ;  Ex  imrte 

Broadbent,  192 

—  Stanley  Colliery  (Owners),  Hodgson  v.,  364 
Westlake,  Gill  v.,  172 

—  v.  Westlake   (otherwise    Williams),   262, 

263 
Westminster  Corporation,  St.  George's,  Hanover 

Square  (Rector  and  Churchwardens)  v., 

50,51 
Weston,  R.  v.,  130,  131,  147,  148,  596 
Weston-super-Mare     Urban     District     Council, 

Williams  v.  (No.  2).  340,  341 
Wharton,  In  re;  Wharton  v.  Barmby,  544 
Whinney  v.  Moss  Steamship  Co.,  Ld.,  570 
Whi taker.  In  re,  Denison- Pender  v.  Evans,  215 
White,  In  re;  White  f.  Shenton,  213,  214 

—  Bennett  i\,  538 


White,  Martin  v.,  599,  600 

—  NichoUs  ?•.,  527,  528 

—  R.  v.,  143,  144 

—  V.  Victoria  Lumber  Co.,  118 
Whitehaven  Colliery  Co.,  MulhoUand  v.,  379 
Whitehorn  r.  Smelt,  339,  340 

Whitelaw  v.  McKinley,  Alexander  &  Sons,  237 
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—  Ld.  V.  R.,  521 
Whiteman  v.  Sadler,  426,  427 

—  Smith  v.,  46 

Whitmore,  Malvern  Hills  Conservators  v.,  64 
Whitton,  Brook  v.  ;  In  re  Winn,  650,  651 
Widdicombe  r.  Michelmore,  198 
Wiener  v.  Wilsons  and  Furness- Ley  land   Line, 

Ld.,  564 
Wigan  Coal  and  Iron  Co.,  Ld.  v.  Eckersley,  419 
Wightman,  London  Joint  Stock  Bank  i'. ;  In  re 

Caudery,  592 
Wilcox  and  Others,  Despard  and  Others  v.,  135 
Wild  V.  Woolwich  Borough  Council,  100,  414,  415 
"  Wild  Rose  "  (Owners),  Marshall  v.,  370,  371 
Wilde,  In  re,  588,  589 

—  Seldon  v.,  490 

Wilkins,  Smallwood  and  Jones,  R.  v.,  134 
Wilkinson,  In  re ;  Thomas  v.  Wilkinson,  470 

—  V.  Ferniehough  ;  In  re  Howe,  646 
Willcocks,  Coaker  r.,  18,  64,  65 

Wille  V.  St.  John,  485,  486,  513,  532,  533 
Williams,  In  re ;  James  v.  Williams,  660  { 

—  In  re,    and  7/j   re   Public    Trustee  Act,     ! 

1906. ..629 

—  r.  Baker,  229  '] 

—  r.  Macharg,  166  ) 

—  r.  O'Keefe,  106,  165  i 

—  Oxton  v.,  424 

—  Porte  v.,  160,  161 

—  R.  v.,  137 

—  Rooper  v.  ;  In  re  Rooper,  652  i 

—  V,     Weston-super-Mare    Urban     District     j 

Council  (No.  2),  340,  841  \ 

—  V,  Williams  and  Partridge,  594 

—  V.  Wynnstay  Collieries,  Ld.,  361,  362  \ 
Williams's  Settled  Estate,  In  re,  480  ' 
Williamson,  Stewart  v.,  537 

Willingale  v.  Norris,  411 

Willmott  V.  London  Road  Car  Co.,  Ld.,  113,  114, 

323 
Wills  T.  Spence,  In  re  Watkins's  Settlement,  541,     i 

542  I 

Wilmer,  In  re;  Wingfield  v.  Moore,  512  j 

Wilson,  Ex  2}arte;  In  re  Smith,  356  J 

—  V.  ConoUy,  236  \ 

—  Glamorgan  Quarter  Sessions  v.,  277,  301        ■ 

—  r.  Great  Western  Ry.  Co.,  70  | 

—  V.  Hosegood  &  Sons,  386,  387 

—  V.  Kelland,  73,  74 

—  Queen  ;•.,  240  ' 
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Wilson,  R.  v.,  148 
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—  r.  Renton,  611 

—  and    Coventry,    Ld.    r.    Otto    Tliorsen's 

Linie,  569 
Wilsons     and      Furness  -  Leyland     Line,      Ld., 

Wiener  r.,  564 
Wilsons'  Brewery,  Ld.,  Ex  parte;  R.  v.  Shann 

and  Others,  299 
Wilts  County  Council,  Calne  Union  (fuardians  *•., 

467 
Wimbledon  Olympia,  Ld.,  In  re,  84 
Winans  v.  Att.-Gen.,  158 
Winchester  Corporation,  Hobbs  v.,  227,  228 
Wingfield  r.  Moore  ;  In  re  Wilmer,  512 
Winn,  Iji  re;  Brook  v.  Whitton,  650,  651 
Winstanley  r.  North  Manchester  Overseers,  50, 

509 
Wise,  E,T  parte ;  R.  v.  Little  and  Dunning,  345, 

346 
Wiseman,  E.c parte,  R.  r.  Manchester  Corporation, 

620 
Withey,  Lockett  (-.,17 
Wixon  V.  Thomas,  525 
Wohlgemuth,  In  the  goods  of,  210,  211 
Wolstanton  United  Urban  District   Council  v., 

Tunstall  Urban  District  Council,  336, 337 
Wood  r.  Edinburgh  Evening  News,  Ld.,  326 

—  and  Others,  Catt  v.,  231 
Woodbridge  &  Sons  v.  Bellamy,  591,  592 
Woods  V.  Beaumont ;  In  re  Beaumont,  652 

—  V.  Lindsay,  239 

Woodward  v.  Battersea  Corporation,  287 

—  r.  Hey  wood,  312 

Wooler  f.  North-Eastern  Breweries,  300,  301 
Woolwich  Borough  Council,  Barnett  v.,  493 


Woolwich  Borough  Council,  Wild  v.,  100,  414,  415 
Woore,  Morris  v. ;  In  re  Boxer,  160 
Worthington  &  Co.  r.  Abbott,  432,  433 
Wrexham    Parochial    Educational   Foundation, 

In  re;  Att.-Gen.  v.  Denbighshire  County 

Council,  191 
Wrigglesworth  v.  R.,  521 
Wright  (A.),  In  the  Goods  of,  212,  213 

—  V.  Dee  Estates,  Ld. ;  In  re  Dee  Estates,  Ld., 

592,  593 

—  r.  Dumbartonshire  Procurator  Fiscal,  600 

601 

—  Upfill  c,  108 

Wrightson,  American   Surety  Company  of  New 

York  ;-.,  292 
Wynnstay  Collieries'  Ld.,  Williams  v.,  361,  362 

X. 

X.  (Arranging  Debtor),  In  re,  32 


Y.  (A  Solicitor),  In  the  matter  of,  593,  594 

Yardley  (J.  and  J.)  k  Co.,  Ex  parte  ;  R.  v.  Wal- 
sall Compensation  Authority,  304 

''  Yarmouth,"  The,  5,  578,  579 

Yates  c.  South  Kirkby,  etc.  Collieries,  Ld.,  354, 
355 
—    and  Thorn,  Holt  i\,  383 

Teaman  v.  Jameson,  600 

Yelloly  r.  Morley,  311,  312 

Yeoward  Brothers,  Marriott  c,  53,  54 

Yonge  f.  Toynbee,  8,  484,  485 

Yorkshire  (West   Riding)  JJ.,  R.  «•.  ;  Ex  parte 
Shackleton,  601,  602 

Young  V.  Kinloch,  205,  536,  537 
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ABATEMENT     OF    LEGACY. 

See  Wills. 

ABATEMENT        OF        NUIS- 
ANCE. 

*'<?e  NuiSA>'CE. 


ABSOLUTE   GIFT. 

See  Wills. 


ACCOMMODATION  WORKS. 

See  Railways  and  Canals. 


ABSTRACT  OF  TITLE. 

See  Sale  of  Land. 


ACCEPTANCE. 

See  Bills  op  Exchange;  Contracj 
Sale  of  Goods. 


ACCOMPLICE. 

See  Criminal  Law  and  Proceduee 


ACCORD  AND  SATIS- 
FACTION. 

See  Contract. 


ACCOUNTS   AND   IN- 
QUIRIES. 

See  Executors  and  Administrators  ; 
Mortgages  ;  Partnership  ;  Prac- 
tice AND  Procedure  ;   Trusts. 


ACCRETION. 

See  Waters  and  Watercourses. 


ACCESSORIES. 

See  Criminal  Law   and   Procedure. 


ACCIDENTS. 

See  Factories  and  Workshops  ;  In- 
surance ;  Master  and  Servant  ; 
Negligence;  Nuisance;  Rail- 
ways, ETC. 


ACCUMULATIONS. 

See    Perpetuities  ;    Real  Property, 
No.  4. 


ACT  OF  GOD. 

See  Contract  ;  Negligence  ;  Shipping 
AND     Navigation  ;      Statutes 
Waters  and  Watercourses. 
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3  ACTION.  4 

ACT  OF   PARLIAMENT.  ADEMPTION   OF  LEGACY. 


See  Tarliament  ;  Statute>^ 


ACT  OF  STATE. 

See  Conflict  of  Laws  ;  Public  Autho- 
rities. 


ACTION. 

I.  Actio  Personalis,  etc.    . 
II.  Maintenanx'e  and  Champerty 

[Xo  paragraphs  in  tins  vol.  of  the  Digest.] 

III.  General 


COL. 

.      3 


See  aho  CONTRACT,  Xos.  3,  7  ;  DAMAGES, 
III.  ;  Gaming,  No.  \n  ;  Highways^ 
Xo.  12;  Injunctions;  Nuisance, 
II.  (b) ;  Practice,  Nos.  21,  22; 
Settlements,  No.  9  ;  Waters, 
N.  6o. 

I.  ACTIO   PERSONALIS,  Etc. 

See  Husband  and  Wife,  No.  21. 

II.  MAINTENANCE  AND  CHAMPERTY. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

III.  GENERAL. 

1.  Cinitract — Right  to  Sue — Action  hij  Person 
not  named  as  Party — Beneficial  Interest — Cestui 
que  trust — No  Refusal  hij  Covenantee  to  Sue.'\ — A 
person  not  named  as  a  party  to  a  covenant  is 
nevertheless  entitled  to  maintain  an  action  upon 
it  if  he  takes  a  beneficial  right  under  it  in  the 
character  of  cestui  que  trust,  the  covenantee 
standing  to  him  in  the  relation  of  trustee.  In 
such  a  case  the  plaintiff  is  not  bound,  as  a  con- 
dition precedent  to  his  right  of  action,  to  show 
that  the  covenantee  lias  been  asked,  and  has 
refused,  to  sue. 

Gandy  v.  Gandy  ((188.5)  30  Ch.  D.  57) 
followed. 

Kelly  r.  Larkin,  [1910]  2  I.  R.  550— Div.  Ct., 

[Ireland. 


See  Wills. 


ACTION    IN   PERSONAM. 

See  Admiralty.     . 


ACTION    IN    REM. 

See  Admiralty. 


ADEN. 

See  Dependencies  and  Colonies. 


ADJOINING  OWNERS. 

See  Boundaries  and  Fences  ;  Ease- 
ments ;  Highways;  IMetropolis  ; 
Mines,  Minerals  and  Quarries: 
Waters  and  Watercourses. 


ADMINISTRATION    OF 
ASSETS. 

See  Bankruptcy  and  Insolvency  ; 
Company  ;  Executors  and  Ad- 
ministrators ;  Trusts  and  Trus- 
tees. 


ADMIRALTY  JURISDICTION 
AND   PRACTICE. 

COL. 

I.  High  Court 4 

(«)  Actions  in  Personam    ...  4 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
Qi)  Actions  in  Rem     .         .     '    .         .5 

(c)  Limitation  of  LiabiKty         .         .  5 

(rf)  Salvage  Action     ....  5 

(/)  In  General 5 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  County  Courts. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Conflict  of  Laws  ;  Depen- 
dencies. No.  25  ;  Shipping  and 
Navigation. 

I.  HIGH  COURT. 

See  Set-off  and  Counter-claim,  No.  2  : 
Shipping,  XI. 

(a)  Actions  in  Personam. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

(b)  Actions  in  Rem. 
&e  IDependencies,  No.  6. 
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r.  High  Court  -( 'i>ii''iinie<l. 

(c)  Limitation  of  Liability. 

1.  Owners  Actual  Fault  or  Priciti/ — A (/e /it  or 
Servant— 31crchant  Shippuaj  Act,  1894  (57  &  58 
Vict.  c.  GO),  ss.  59,  5U3.]— Sect.  503  of  the  Mer- 
chant Shipping  Act,  1894,  which  enables  the 
owner  of  a  ship  to  limit  his  liability  for  loss  or 
damage  where  it  has  occurred  without  his  "  actual 
fault  or  privity,"  refers  to  the  actual  fault  ot 
privity  of  the  owner  himself,  and  not  to  that  of 
his  agent  or  servant.  In  the  case  of  a  ship 
owned  by  a  railway  company  the  "  owners"  are 
the  general  body  of  shareholders,  and  not  the 
person  who  is  registered  under  sect.  51)  of  the 
Act  as  managing  owner  or  ship's  husband. 

The  Yarmouth,  [190!)]  P.  293  ;  79  L.  J.  P.  1  ; 

[101  L.  T.  714  ;  25  T.  L.  R.  746  ;  11  Asp.  M.  ('. 

331 — Deane,  J. 

(d)  Salvage  Action. 

2.  Praet'icp — Pleadiiu/ — Achnlmon  of  Facts- 
Denial  of  Inferences— Right  of  Plaintiffs  to  (/ire 
Evidence  at  Trial — Amendment  of  Claim.]  — 
Several  actions  to  recover  salvage  for  services 
rendered  were  brought  against  the  owners  of  the 
Buteshire,  her  cargo  and  freight,  by  the  owners 
and  crews  of  eight  tugs  and  two  lifeboats.  After 
the  various  plaintiffs  had  delivered  statements  of 
claim  an  order  was  made  consolidating  the  suits. 
The  owners  of  the  salved  property  then  delivered 
a  defence  in  the  consolidated  suit  in  which  they 
admitted  "  the  facts  alleged  in  the  various  state- 
ments of  claim,  but  not  the  inferences  sought  to 
be  drawn  from  the  said  facts,"  and  they  sub- 
mitted "  themselves  to  the  judgment  of  the  Court 
thereon."  The  plaintiffs  then  had  discovery  of 
the  defendants'  log-books.  On  the  hearing  of 
the  consolidated  suit,  counsel  for  some  of  tlie 
plaintiffs  tendered  the  log-book  of  the  defendants' 
vessel  as  evidence  of  the  inference  to  be  drawn 
from  the  facts ;  counsel  for  other  plaintiffs 
applied  for  leave  to  amend  the  claim  on  behalf 
of  the  party  for  whom  he  appeared  on  the  ground 
that  the  log-book  disclosed  a  material  fact  which 
the  plaintiffs  could  not  have  known  when  the 
claim  was  tlelivered. 

Held — that  the  plaintiffs  were  not  entitled 
to  call  evidence  or  put  in  documents  in  support 
of  their  case,  as  the  facts  pleaded  by  them  were 
ailmitted,  and  that  no  amendment  could  be 
allowed  at  the  trial,  as  the  application  should 
have  been  made  before  trial  after  discovery  had 
been  obtained. 

The  Buteshire,   [1909]  P.  170  ;  78  L.  J.  P. 
[108;  100  L.  T.  1005  ;  11  Asp.  M.  C.  278— 
Deane,  J. 
(e)  In  General. 
[Ko  paragraplis  in  this  vol.  of  the  Digest.] 

II.  COUNTY  COURTS. 

[Xo  paragraphs  in  this  voh  of  the  Digest.] 
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ADOPTION. 

See  Infants 


ADULTERATION. 

See  Agriculture  :   Food  and  Drugs. 


See  Criminal  Law 

TICE. 


Evidence  ;  Prac- 


ADULTERY. 

See  Husband  and  Wife. 


AFFIDAVIT. 

See  Evidence  ;  Practice. 


AFFILIATION. 

See  Bastardy. 
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See  also  Auctions  and  Auctioneers  ; 
Bills  of  Exchange  ;  Companies. 
No.  17  ;  Gifts,  No.  1  ;  Husband 
and  Wife  ;  Insurance  ;  Master 
and  Shrvant  ;  Sale  of  Goods, 
No.  11  ;  Shipping,  No.  67  ;  Stock 
Exchange,  No.  2. 

I.  IN  GENERAL. 

1.  Broker — Charter-party— Parties  to  Contra '^t 
— Broker  Signinq  as  Agent — Suing  as  Principal.] 
— The  plaintiffs,  a  firm  of  shipbrokers,  on 
February  3rd,  1908,  entered  into  a  contract  in 
charter-party  form  with  the  defendants,  a  firm  of 
timber  merchants,  for  the  carriage  of  a  cargo  of 
timber  in  June,  the  freight  to  be  paid  being 
£1  \s.  Gd.  per  standard.  The  plaintiffs  signed 
the  contract  '\by  authority  of  and  as  agents  for 
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I.  In  General— Continued. 

owners."  In  fact,  the  plaintiffs  at  that  time 
had  no  principals,  nor  had  they  entered  into  any 
agreement  for  a  ship  to  fulfil  the  contract.  In 
May  the  plaintiffs  entered  into  a  charter  with 
the  owners  of  a  steamer  to  carry  the  cargo  of 
timber  at  a  freight  of  X.I  \>cv  standard,  and" they 
signed  this  charter  as  ''.agents  fur  merchants," 
and  in  the  body  of  it  inserted  the  name  of  the 
defendants  as  charterers,  whereas,  in  fact,  they 
were  not  acting  as  agents  for  the  defendants 
and  made  no  contract  between  the  defendants 
and  the  owners  of  the  steamer.  Bills  of  lading 
were  signed  reserving  freight  in  accordance  with 
the  latter  charter.  The  defendants  paid  the 
freight  due  under  the  bills  of  lading,  and  the 
plaintiffs  sued  them  for  the  difference  between 
that  rate  of  freight  and  that  due  under  the 
contract  of  February  3rd. 

Held — that  as  the  plaintiffs  in  February, 
1908,  had  no  principals  and  were  in  fact  con- 
tracting for  themselves,  they  were  entitled  to 
sue  on  the  contract  of  February  .3rd,  and  that  the 
defendants  were  liable  for  the  freight  reserved 
by  that  contract. 
H.  G.  Harper  &  Co.  r.  Yigers  Bros.,  [1909] 

[2  K.  B.  .549  ;  78  L.  J.  K.  B.  87(i  ;  100  L.  T. 

887  ;    25  T.  L.  R.  627  ;  53  Sol.  Jo.  780  :  1-t 

Com.  Gas.  213  ;  11  Asp.M.C.275— Pickford,  J. 

2.  Conflict  of  Duties — Agent  Instructed  to  Buy 
Shares — Agent  ha  ting  an  Interest  in  Firm  Selling 
Shares.] — ^An  agent  instructed  by  his  principal 
to  buy  shares  cannot  himself  sell  shares  to  the 
principal,  notwithstanding  that  he  may  not  be 
remunerated  for  the  sale. 

King    Yiall  and  Benson    v.  Howell.    27 
[T.  L.  R.  114— C.  A. 

3.  iJutg  (if  Agent — Comniuniciitioti  of  OfTers 
to  Principal.^  —  Circumstances  in  which  held 
that  there  was  no  duty  on  an  agent  to  com- 
municate to  his  principal  an  offer  which  the 
principal  had  previously  informed  him  that  he 
would  not  and  could  not  accept. 
BUBCHELL  r.  GoWRIE   AND   BLOCKHOUSE   COL- 

[lieries,  [1910]  A.  C.  (514  ;  80  L.  J.  P.  C.  41  ; 
103  L.  T.  325— P.  C. 

II.  AUTHORITY  OF  AGENT. 

See  also  Y.,  infra  ;  SOLICITORS,  No.  1. 

4.  "  31ercantile  Agent  " — Authority  to  Pledge 
—Factors  Act,  1889  (.52  &  53  Vict.  c.  45),  ss.  1,  2.] 
— An  agent  who  is  entrusted  with  goods  for  sale 
or  return  on  the  terms  that  the  goods  are  not  to 
become  his  property  or  be  mixed  with  his  stock 
and  that  his  remuneration  shall  consist  of  one 
half  of  the  profits  on  the  sale  of  the  goods,  is  a 
mercantile  agent  within  the  Factors  Act,  1889, 
and  has,  accordingly,  authority  to  pledge  the 
goods,  though  he  may  be  at  the  same  time  carry- 
ing on  an  independent  business  as  a  dealer  in 
such  goods. 

Ila.itings,  Ld.  v.  Pearson  (  [1893]  1  Q.  B,  62) 
overruled. 
Weiner  r.   Harris,  [1910]  1  K.  B.  285 ;   69 

[L.  J.  K.  B.  342  ;  101  L.  T.  647  ;  26  T,  L.  R. 
96  ;  54  Sol.  Jo.  81  :  15  Com.  Cas.  39— C.  A. 


5.  Innocent  Misrepresentatioyi  of  Antliority — 
Authority  Ceasing  tcithout  Agent's  Knowledge — 
Liahility  of  Agent — Solicitor  Retained  to  Defend 
Action — Suljse//urnt  Liinari/  of  Client — Solicitor's 
Liahdily  for  Pbiintifs  Costs.^^The  liability  of 
the  person  who  professes  to  act  as  agent  arises 
(a)  if  he  has  been  fraudulent  ;  (*)  if  he  has 
without  fraud  untruly  reijresented  that  he  had 
authority  when  he  had  not ;  and  (r)  also  where 
he  innocently  misrepresents  that  he  has  authority 
where  the  fact  is  either  (1)  that  he  never  hail 
authority  or  (2)  that  his  original  authority  has 
ceased  by  reason  of  facts  of  which  he  has  not 
knowledge  or  means  of  knowledge.  Such  last- 
mentioned  liability  arises  from  the  fact  that  by 
professing  to  act  as  agent  he  impliedly  contracts 
that  he  has  authority,  and  it  is  immaterial  whether 
he  knew  of  the  defect  of  his  authority  or  not. 

Smout  V.  llbery  ( (1842)  10  M.  &  W.  1)  can  no 
longer  be  regarded  as  law,  if  and  so  far  as  it 
decides  that  an  agent  continuing  to  act  without 
knowledge  of  the  revocation  of  his  authority  is 
not  under  liability  to  the  other  party  for  "his 
warranty  or  representation  of  authority. 

In  August,  1908,  the  defendant,  against  whom 
the  plaintiff  was  threatening  to  bring  an  action 
for  libel,  instructed  his  solicitors  to  act  for  him 
in  the  matter,  and  on  the  same  day  he  wrote  to 
the  plaintiff  referring  her  to  his  solicitors  and 
requesting  her  to  address  any  further  com- 
munications to  them.  Pursuant  to  those  in- 
structions the  solicitors  accepted  service  of  the 
writ  in  December,  1908,  entered  an  appearance, 
delivered  a  defence,  and  took  other  steps  in  the 
proceedings.  On  April  5th,  1909,  the  solicitors 
discovered  for  the  first  time  that  the  defendant 
had  on  October  8th,  1908,  become  insane  and  had 
been  certified  and  lawfully  detained  as  a  person 
of  unsound  mind.  Thereupon  tlie  plaintiff  took 
out  a  summons  for  an  order  that  the  appearance 
and  all  subsequent  proceedings  in  the  action 
shouhl  be  struck  out  and  that  the  defendant's 
solicitors  should  pay  her  costs  of  the  action. 
The  master  and  the  judge  made  an  order  striking 
out  the  appearance  and  all  subsequent  pro- 
ceedings, but  declined  to  make  an  order  that  the 
solicitors  should  pay  the  costs. 

Held — that  the  solicitors  were  liable  for  such 
costs  upon  an  implied  warranty  or  contract  that 
they  had  an  authority  which  in  fact  they  had 
not. 

Smout  V.   llbery  {supra)  doubted.     Collen  v. 

Wright  ((1857),  8  E.  &  B.  647)  followed. 

YoNGE  r.  Toynbee,  [1910]   1  K.  B.  215  ;   79 

[L.  .1.   K.  B.  208  ;  102  L.  T.  57  ;  26  T.  L.  R. 

211— C.  A. 

III.  COMMISSION. 

See  also  AUCTIONS,  No.  2. 

(a)  When  payable. 

6.  Sale  of  Property— Agent' s  Right  to  Com- 
mission— Effective  Cause  of  Sale  —  Introduction 
of  Purchaser.] — If  an  agent,  employed  to  effect 
the  sale  of  a  property  on  commission,  introduces 
a  person  to  bis  principal  as  an  intending  pur- 
chaser, and  the  principal  behind  the  back  of 
the  agent,  and  without  his  knowledge,  sells  to 
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III.  Commission— rt'/;//«/^rt/. 
the  purchaser  so  introduced  to  hiui  on  terms 
which  the  agent  had  advised  his  priucii)al  not 
to  accept,  tiie  agent's  act  is  still  the  etlective 
cause  of  the  sale,  so  as  to  entitle  him  to  com- 
mission. 
BURCHELL   r.  (lOWRIE    AND   BLOCKHOUSE  ('OL- 

[LIEBIES,   [I'JIO]  A.  0.   (iU;  80  L.  J.  B.C. 
41  ;  W5  L.  T.  32.j^B.  C. 

7.  CommUsion  payahle  "  on  all  Sales,  Direct  or 
Indirect"— Ternii nation  of  Aureenient— Right  of 
Agent  to  Commission  on  indirect  Sales  after  suck 
Termination.]— The  plaintiff  became  the  agent 
of  the  defendants  for  the  sale  of  lead  manu- 
factured by  them  upon  the  terms  that  he  was  to 
receive  a  commission  of  2^  per  cent,  upon  all 
sales,  direct  or  indirect,  effected  to  customers 
introduced  by  him.  After  the  termination  of  the 
plaintiff's  employment  he  brought  an  action  to 
recover  commission  alleged  to  be  due  to  him 
upon  further  orders  giveu  by  customers  originally 
introduced  by  him  whilst  in  the  defendants' 
service. 

Held— that  he  was  not  entitled  to  such 
commission. 

Weake  v.  Beimsdown  Lead  Co.,  Ld.,  10.3  L.  T. 
[42'J— Div.  Ct. 

8.  Edate  Agent— Test  of  Agent's  Bight  to  Com- 
mission on  Sale  of  Property.']— Ir^  1908,  W.,  a 
tirm  of  estate  agents,  was  instructed  by  F.  to 
sell  the  estate  of  B.  In  compliance  therewith 
W.  in  1903  furnished  particulars  of  the  estate 
to  S.  Owing  to  the  price  then  asked,  however 
(=^38,000),  no  sale  was  effected,  and  matters  fell 
into  abeyance  till  1906,  when  negotiations  were 
resumed  between  S.  and  W.,  who  in  TJOC)  and 
1907  again  supplied  S.  with  full  information  as 
to  the  property.  Throughout  the  negotiations 
S.  made  it  a  point  that  his  name  should  not  be 
disclosed  to  the  seller,  and  accordingly  the  firm 
did  not  do  so.  In  1907  S.  inserted  in  a  news- 
paper an  advertisement  for  estates  of  the  kind 
desired,  to  which  F,  (the  seller)  replied.  S. 
bought  the  estate  in  December,  1907,  for 
£31,000. 

Held— that  W.  had  contributed  in  a  material 
degree  to  the  sale,  and    was  entitled  to  com- 
mission. 
Walker,  Fuasek  axd   Steele  r.  Fraser's 

tTrustees,  [1910]    S.  C.  222;  47  Sc.  L.  E. 
187— Ct.  of  Sess. 

(b)  Secret  Commissions,  etc. 

See  Master  and    Servant,   No.   139 ; 
Stock  Exchange,  No.  1. 

IV.  LIABILITY  OF  AGENT. 

See  Auctions,  Km.  1. 

V.  LIABILITY  OF  PRINCIPAL. 

9.  Assignee  for  Creditors  of  Trader— Goods 
Ordered  hg  Trader  —  Personal  LiaMUty  of 
Assignee.]— By  a  deed  entered  into  between  one 
G.,  trading  as  G.  &;  Co.,  and  the  defendant,  G. 


assigned  to  t  he  defendant  all  his  business,  good- 
will, and  stock-in-trade,  and  the  defendant  was  to 
carry  on  and  manage  the  business,  and  after  pay- 
ment of  the  expenses  thereby  incurred  and  paying 
for  goods  supplied  by  creditors  who  were  willing  to 
supply  goods  for  the  purpose  of  the  business  and 
to  look  to  the  assets  in  the  hands  of  the  trustee 
for  payment,  he  was  to  pay  and  divide  the 
residue  amongst  the  trade  creditoi-s  whose  names 
were  set  out  ia  the  schedule  to  the  deed,  and  to 
pay  any  surplus  to  G.  Six  creditors  of  G. 
assented  to  the  deed.  No  change  was  made  in 
the  name  of  the  business  or  in  the  way  in  which 
it  was  carried  on,  and  G.,  who  was  paid  a 
salary,  contiuued  to  manage  it  and  to  give  the 
orders.  Subsequently,  the  plaintiffs,  who  were 
not  creditors  of  G.  at  the  time  the  deed  was 
executed  by  him,  supplied  goods  on  the  orders 
of  G.  for  the  purpose  of  the  business,  giving 
ci-edit  to  G.  &  Co.  The  goods  not  having  been 
paid  for,  the  plaintiffs  claimed  to  recover  the  price 
from  the  defendant. 

Held — that  the  defendant  was  not  personally 
liable  to  pay  for  the  goods,  as  credit  had  beea 
given  to  G.  &  Co.  and  not  to  him. 

Decision  of  Lord  Alverstone,  C.J.  (101  L.  T. 
7i6  ;  26  T.  L.  R.  72)  reversed. 
G.  B.  NiCHOLLS  &  Co.  v.  Knapman,  102  L.  T. 
30(; ;  26  T.  L.  R.  356— C.  A. 

10.  Limited  Authority — Holding  out — Acts  of 
Particular  Class.]— It  an  agent  be  held  out  as 
having  onlj''  a  limited  authority  to  do,  on  behalf 
of  his  principal,  acts  of  a  particular  class,  then 
the  principal  is  not  bound  by  an  act  done  outside 
that  authority,  even  though  it  be  an  act  of  that 
particular  class,  because,  the  authority  being 
thus  represented  to  be  limited,  the  party  preju- 
diced has  notice  and  should  ascertain  whether 
or  not  the  act  is  authorised. 
Russo-Chinesr  Bank  v.  Li  Yau  Sam,  [1910] 

[A.  C.  174  ;  79  L.  J.  P.  C.  GO ;  101  L.  T.  689  ; 
26  T.  L.  E.  203  ;  47  Sc.  L.  R.  588— P.  C. 

11.  Agent  Contracting  in  his  Own  Xame  as 
^'■Proprietor'" — Admissibilitg  of  Parol  Evidence 
to  charge  Undisclosed  Principal.] — By  a  contract 
in  writing  made  "  between  J.  R.,  hereinafter 
called  the  proprietor,"  and  the  plaintiffs,  it  was 
agreed  that  the  plaintiffs  should  build  two 
houses  for  the  "proprietor,"  that  the  "pro- 
prietor "  should  pay  them  the  agreed  price,  and 
that  all  work  and  materials  brought  upon  the 
ground  should  "at  once  become  the  property  of 
the  proprietor."  The  "  proprietor  "  was  referred 
to  throughout  the  coutract,  which  was  signed 
by  J.  R.  after  the  words  "signed  by  the  pro- 
prietor." 

Held — that  parol  evidence  was  not  admissible 
to  prove  that  this  contract  was  made  by  .1.  R.  as 
agent  for  an  undisclosed  principal  for  the  pur- 
pose of  charging  the  principal,  inasmuch  as  such 
evidence  would  contradict  the  written  contract. 

The  decision  in  Ilumhle  v.  Hunter  ((ISIS)  12 
Q.  B.  310)  is  still  good  law,  notwithstanding  the 
doubt  expressed  by  Lord  Russell,  C.J.,  in 
Killicli.  V.  Price  ((IS'.).-,)  as  reported  i.i  12 
T.  L.  R.  263,  at  p.  261). 
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V.  Liability  of 'Princi^^a,!— Co nf in iied. 

ISUT  HELD — that,  as  in  this  case,  the  objec- 
tion to  the  admissibihty  of  the  evidence  had  not 
been  properly  raised  in  the  county  court  where 
the  action  was  tried,  it  could  not  be  raised  on 
appeal. 

Decision  of  Div.  Ct.  reversed  on  this  ground. 
FoRMBY  Brothers  r.  E.  Formby,  [1910]  W.N. 
[48 ;  102  L.  T.  116  ;  54  Sol.  Jo.  269— C.  A. 

12.  Limited  Authorifij — Undisclosed  Pri/icijMl 
— Manarier  of  Piihlic-house — Licence  in  Xame  of 
Manarfer — Liuhilttij  of  Owner  for  Spirits  ordered 
hi/  JIam/f/er  co/ifrari/  to  Inst  ructions.^ — The 
defendants,  who  were  the  owners  of  an  hotel,  put 
in  a  manager,  whose  name  appeared  over  the 
premises  as  licensee.  He  was  instructed  to 
order  spirits  from  a  particular  firm  only,  but  in 
breach  of  such  instructions  he  ordered  whisky 
from  the  plaintiffs,  who  knew  that  the  licence 
was  taken  out  in  his  name  and  knew  nothing  of 
the  defendants.  Subsequently,  on  discovering 
that  the  defendants  were  the  real  owners  of  the 
hotel,  the  plaintiffs  brought  an  action  against 
them  for  the  price  of  the  whisky  supplied.  At 
the  trial  no  evidence  was  given  as  to  whether 
the  whisky  was  ordered  or  iised  for  the  purposes 
of  the  hotel. 

Held — that  judgment  must  be  entered  for  the 
defendants  on  the  ground  that  there  was  no 
evidence  that  the  whisky  had  been  purchased  or 
used  for  the  purposes  of  the  hotel. 

Decision  of  Div.  Ct.  ([1910]  2  K.  B.  389  ;  102 
L.  T.  826)  reversed. 

KiNAHAN  &  Co.,  Ld.  c.  Parry,  130  L.  T.  Jo. 
126— C.  A. 
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Sep  also  Highways,  No.  2'i. 

I.  AGRICULTURAL   HOLDINGS. 

See  alw  SCOTTISH  LAW,  No.  3. 

1.    Tenant  under   Xotice  to   Quit— Construction 
of   Lease — Covenants  not  to  Commit   Waste — I'o 


Farm  According  to  Approved  Si/stem — Right  to 
Plough  Pasture  Land.] — A  yearly  tenant  of 
land,  regularly  tilled  by  him  previously  to  his 
entering  into  agreements  not  to  Vjrcak  up  any 
•'  pasture  lands  "  and  "  not  to  commit  any  waste 
or  spoil,"  does  not  act  in  breach  of  his  agree- 
ments by  ploughing,  when  he  is  under  a  twelve 
months'  notice  to  quit,  pasture  sown  by  him  and 
mowed  fur  fourteen  consecutive  years. 

Goring  v.  Goring  ((1676),  3  Swans.  661) 
followed. 

An  act  which  would  not  be  a  breach  of  an 
agreement  to  farm  "  upon  the  most  approved 
system  of  husbandry  "  is  not  converted  into  such 
a  breach  by  the  fact  that  the  tenant  is  under 
notice  to  quit. 
Rush  v.  Lucas,  [1910]  1  Ch.  437  ;  79  L.  J.  Ch. 

[172  ;  101  L.T.  851  ;  54  Sol.  Jo.  200— Eve,  J. 

2.  Compensation  for  Iniproremcnts— Agreement 
—  Construction  —  Artificial  Manures —  Feeding 
Stuffs — "  Value''' — Agricultural  Holdings  (^Scoi- 
laiid)  Act,  1908  (8  Edw.  7,  c.  64),  ss.  1  (1),  4,  5,  and 
Sched.  1.] — A  schedule  annexed  to  a  lease  con- 
tained terms  of  compensation  for  improvements 
to  be  substituted  for  the  statutory  schedule. 
The  schedule  was  not  challenged  as  unfair  and 
unreasonable.  It  provided,  on  the  basis  of  a 
fraction  of  the  "  cost "  of  the  manure  varying 
with  the  year  of  apjilication,  for  certain  specified 
artificial  manures  under  three  heads,  and  pro- 
ceeded— "IV.  Other  artificial  manures.  Ex- 
hausted by  first  crop — no  compensation.  Y. 
Feeding  stuffs.  Jor  linseed,  cotton,  and  rape 
cakes,  or  for  other  purchased  substances  of  equal 
manurial  vahte  consumed  on  the  farm  by  cattle 
and  sheep  and  pigs  during  the  last  year  of  the 
lease,  one-third  of  the  value  thereof.  If  con- 
sumed on  jierraanent  pasture,  three-sixths  of  the 
value  thereof  if  applied  in  last  year,  two-sixths  if 
in  second  last  year,  and  one-sixth  if  in  third  last 
year.  Exhausted  in  four  years."  In  a  note 
ajipended  to  the  schedule  it  was,  inter  alia,  pro- 
vided— "  From  the  amount  to  be  paid  in  com- 
pensation for  the  unexhausted  manurial  value  of 
feeding  stuffs  the  arbiters  shall  deduct  any  sum 
which  in  their  opinion  has  been  or  shall  be  paid 
to  the  tenant  on  account  of  any  increased  award, 
by  reason  of  the  manurial  value  of  the  feeding 
stuffs  consumed,  put  upon  the  dung  left  by  the 
tenant." 

Held— (1)  that  the  schedule   falling   to   be 
read  as  a  whole,  head  IV.  was  not  void   ttnder 
sect.  0  of  the  Agricultural  Holdings  (Scotland) 
Act,  1908  [corresponding  to  sect.  5  of  the  Agri- 
cultural Holdings  Act,  1908],  but  validly  ipre- 
cluded  the  tenant  from  claiming  compensation 
for  artificial  manures,  other  than  those  specified, 
which  had  grown  a  crop  ;  (2)  that   "value"  in 
I  head  V.  meant,  not  actual  cost  price,  nor  iirescnt 
I  cash   value,   nor  residual   manurial   value,    but 
j  original  manurial  value— /.<'.,  the  value  of   the 
manurial  constituents  of  the  feeding  stuffs  sucli 
;  as  nitrogen,  potash,  etc.,  before  the  feeding  stuffs 
were  consumed  ;  (3)  that  the  tenant  was  validly 
I  precluded    from     claiming     compensation    for 
j  feeding    stuffs    of    the    character    specified    in 
head  V.  which   were  consumed  on  the  holding 
I  (exclusive  of   the  permanent  pasture)   prior  to 
the  last    year  of  the  lease ;   and  (4)    that    the 
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1.  Agricultural  Holdings — Ctnttinued. 
tenant  was  entitled  to  compensation  in  respect 
of  the  consumption  on  the  holding  of  feeding 
stuffs  the  manurial  residuum  of  which  entered  the 
farm-yard  manure  left  unapplied  to  the  land  by 
the  tenant  at  outgoing,  but  subject  always  to 
deduction  of  such  sum  as  might  be  found 
deductible  under  the  provisions  of  the  note 
appended  to  the  schedule. 
Brown  v.  Mitchell,  [1910]  S.  C.  369  ;  47 
[Sc.  L.  R.  216— Ct.  of  Sess. 

II.  CUSTOM  OF  THE  COUNTRY. 

[Xo  paragraplis  in  this  vol.  of  the  Digest.] 

HI.  FERTILIZERS  AND  FEEDING  STUFFS. 

[X..  i>aragrai.hs  in  tliis  vol.  of  the  Di-est.] 

IV.  MARKET  GARDENS. 

[Xu  paiayrai^hs  iu  this  vul.  of  the  Digest.] 


ALLUVION. 

See  Waters  and  Watercourses. 


AIR. 


See  Easements. 


ALE   AND   BEER. 

See  Intoxicating  Liquors. 


ALIENATION,    RESTRAINTS 
ON. 

See      Perpetuities  ;      Settlements  ; 
Trusts. 


ALTERATION   OF  DOCU- 
MENTS. 

See  Bankers  and  Banking  ;  Bills 
OF  Exchange ;  Deeds  and 
other  Documents;  Wills. 


AMUSEMENTS. 

See  Theatres,  etc. 


ANCIENT  LIGHTS. 

See  Easements. 


ALIENS. 

I.  Right  to  Sue. 

[No  XJaiagraphs  in  this  vol.  of  the  Digest.] 

II.  Expulsion  Order. 

[No  jjaiagraphs  iu  this  vol.  of  the  Digest.] 

III.  In  Gbneral. 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 
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,SW'  Husband  and  Wife. 
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Small  Holdings  and  Allotmen 
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See  also  Carriers,  No.  4  ;  Commons. 
No.  3  ;  Game  ;  Negligence  ;  Nuis- 
ance. 

I.  CRUELTY  TO  ANIMALS. 

1.  Sheep— Siiffiekncii  of  Evidence— Crueltij  to 
AnlmaU  Act,  1849  (12  &  13  Vict.  c.  92),  *•.  2.]— 
The  respondent,  who  was  a  farmer,  was  sum- 
moned for  cruelty  to  a  sheep,  and  evidence  was 
<)iven  by  a  shepherd  that  the  sheep  in  question 
died  from  exhaustion  through  its  being  eaten  by 
maggots  ;  that  it  must  have  suffered  great  pain  ; 
and  that  he  saw  no  signs  of  the  wounds  having 
been  dressed.  Evidence  was  also  given  that  the 
respondent  had  stated  that  he  knew  that  some  of 
his  sheep  were  affected  with  fly,  and  on  one 
occasion  he  had  sent  a  man  to  dress  the  wounds. 
The  justices  dismissed  the  summons  on  the 
ground  that  there  was  not  sufficient  evidence. 

Held— that  it  was  open  to  the  justices  to 
arrive  at  this  decision. 

Potter  v.  Challans,  102  L.  T.  325  ;  74  J.  P. 
114— Div.  Ct. 

2.  Dog  Caught  in  Trap— Delay  hi  lieleasing 
Dog—Cnteltii  to  Animals  Act,  1849  (12  &  13 
Vict.  c.  92),  .9.  2.]— At  9.30  a.m.  on  Feb- 
ruary 27th,  1910,  the  respondent  found  a  dog 
caught  in  a  trap  set  by  him  for  the  purpose  of 
catching  vermin,  and  went  at  once  to  a  neigh- 
bouring farmer  to  ascertain  if  the  dog  was  his. 
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1.  Cruelty  to  Animals— Continued. 
Finding  that  it  was  not,  he  returned  to  his 
farm,  fed  and  attended  to  his  horses,  and  then 
went  in  search  of  the  police,  who  released  the 
dog  at  11.30  a.m.  The  respondent  would  have 
run  some  risk  of  being  bitten  if  he  had  attempted 
to  release  the  dog  with  his  hands.  The  justices 
found  as  a  fact  that  the  dog  was  caused  a  great 
deal  of  pain  and  suffering  which  could  have  been 
avoided  by  the  respondent,  and_that  it  was  within 
only  the  respondent's  power  to  release  the  dog 
from  the  trap  or  to  have  had  it  released  sooner 
than  it  was  released  ;  but  in  view  of  previous 
decisions  they  felt  compelled  to  dismiss  the 
complaint. 

Held  (Channell,  J.,  dissenting) — that  the 
case  should  be  sent  back  to  the  justices  with  an 
intimation  that,  although  they  were  not  bound 
to  convict  the  respondent,  there  was  evidence  on 
which  they  could  convict  him  if  they  thought  fit. 

Per  Lord  Alverstonc,  C.J. — In  such  cases 
where  the  act  alleged  against  the  defendant  is 
not  a  direct  act  of  commission,  but  the  defendant 
has  caused  pain  to  an  animal  by  a  lawful  act, 
and  he  alone  can  stop  it,  the  justices  are  entitled 
to  consider  whether  he  has  done  his  best  to 
stop  it. 

Green  r.  Cross,  103  L.  T.  279  ;  74  J.  1'.  3.-i7  : 
[20  T.  L.  R.  .o07— Div.  Ct. 

3.  CaiJfive  Animal — Hnntinq — Wild  Animals 
i/t  Captivity  Protection  Act,  I'JOO  (G3  &  64  Vict. 
c.  33),  ss.  2,  4.] — The  respondent,  the  Master  of 
the  Cambridge  University  Drag  Hounds,  was 
summoned  under  the  Wild  Animals  in  Captivity 
Act,  1900,  for  permitting  a  hind  to  be  cruelly 
abused.  It  was  given  in  evidence  that  in  con- 
nection with  the  drag  hounds  a  number  of  hinds 
were  kept,  and  that  one  of  these,  which  was  not 
in  a  mutilated  or  injured  state,  had  been  released 
and  was  being  hunted  ;  that  three  times  during 
the  hunt  it  took  refuge  in  a  yard,  from  which  it 
was  dislodged  by  being  prodded  and  whipped  ; 
that  once  when  being  so  driven  out  of  the  yard 
it  ran  against  some  barbed  wire,  and  was  injured 
thereby  ;  that  when  caught  in  the  yard  it  was 
dragged  along  the  road  for  some  distance  till  it 
fell  down  exhausted  ;  that  it  was  again  dragged 
along  for  some  fifteen  or  sixteen  yards,  when  it 
fell  down  and  died.  At  the  close  of  the  evidence 
for  the  prosecution  it  was  submitted  on  behalf 
of  the  respondent  that  he  had  no  case  to  answer, 
as  all  the  acts  deposed  to  took  place  while  the 
hind  was  being  hunted,  and  by  sect.  4  of  the 
Wild  Animals  in  Captivity  Act,  1900,  it  was 
provided  that  that  Act  did  not  apply  to  anything 
done  in  the  hunting  of  an  animal.  The  justices 
upheld  this  contention,  and  accordingly  dismissed 
the  information. 

Held— that  the  justices  should  have  con- 
sidered that  there  was  a  case  requiring  explana- 
tion as  to  how  the  acts  done  at  the  last  stage  of 
the  proceedings  could  be  hunting,  and  that  the 
case  should  therefore  be  remitted  to  the  justices 
for  further  hearing. 

EODGEBS   t.    PiCKERSGlLL.  103  L.  T.  33  ;   74 

[J.  P.  324  ;  26  T.  L.  11.  493  ;  54  Sol.  Jo.  564 

— Div.  Ct. 


4.  Ill-treatiwj,  Abusing,  and  Torturing — Sejya- 
rate  Offences — Form  of  Information — Sum  man/ 
Jurisdiction  Act,  1848  (11  k  12  Vict.  c.  43). 
s.  10— Cruelty  to  Animals  Act,  1849  (12  k  13 
Vict.  c.  92),  .y.  2.]  —  Sect.  2  of  the  Cruelty  to 
Animals  Act,  1849,  provides  that  "  if  any  person 
shall  .  .  .  cruelly  Ijuat,  ill-treat,  abuse  or  torture 
.  .  .  any  animal ''  he  shall  be  liable  to  a  penalty. 

An  information  was  preferred  against  the 
respondent  under  the  Cruelty  to  Animals  Act, 
1849,  s.  2,  for  cruelly  ill-treating,  abusing,  a/id 
torturing  a  grey  gelding.  The  justices  were 
of  opinion  that  as  the  word  "  and  "  connected 
the  words  "abuse"  and  "torture"  in  the 
information,  it  was  an  information  for  three 
offences,  and  they  put  the  appellant  to  his 
election  on  which  of  the  charges  he  would  pro- 
ceed. The  appellant  declined  to  elect,  and  the 
justices  thereupon  di.smissed  the  information. 

Held— that  the  words  "  abuse  "  and  "  torture  " 
created  separate  offences  and  that  the  justices 
were,  in  the  circumstances,  right  in  refusing  to 
convict,  as  sect.  10  of  the  Summary  Jm-isdiction 
Act,  1848,  re<[uij-es  that  every  information  shall 
be  for  one  offence  only. 

Johnson  r.  Needham,  [1909]  1  K.  B.  626  ;  78 

[L.  J.  K.  K.  412  ;  100  L.  T.  493  ;  73  J.  P.  117  ; 

25  T.  T..  II.  245  ;  22  Cox.  C.  C.  (13— Div.  Ct. 

II.  DISEASES  OF  ANIMALS. 

5.  ''Suspected  of"  Sheep  Scab— Suspicion  of 
Perso7U-  other  than  the  Owner  —  Diseases  of 
Animals  Act,  1894  (57  &  58  Vict.  c.  57),  ss.  22, 
^•2— Sheep  Scab  Order,  1905,  s.  1,  sub-s.  ].]— The 
Sheep  Scab  Order  of  the  Board  of  Agriculture 
and  Fisheries,  1905,  sect.  1,  sub-sect.  1,  enacts— 
"  Every  person  having  or  having  had  in  his 
possession  or  under  his  charge  a  sheep  affected 
with,  or  suspected  of,  sheep  scab,"  shall  give 
notice  of  the  fact  as  therein  provided. 

Held — that  the  words  '\suspected  of  "  do  not 
mean  that  the  party  in  jjossession  must  suspect, 
nor  that  it  is  sufficient  if  anyone  whatsoever 
suspects  to  the  knowledge  of  the  party  in  posses- 
sion ;  but  that  they  mean  that  there  is  a  reason- 
able suspicion  known  to  the  party  in  possession, 
the  reasonableness  of  the  suspicion  depending 
on  the  facts  and  circumstances  of  each  case,  and 
particularly  on  the  expert  knowledge  and  experi- 
ence, or  their  absence,  of  a  party  raising  the 
suspicion,  and  the  comparative  knowledge  of  the  1 

party  in  ^--^"^'-^^'^^^  ^ 


Maclean  r.  Laidlaw,  46  Sc.  L.  R.  877 ;  6 
[Adam,  93— Ct.  of  Justy. 

6.  Sheep — Carried  at  Owner's  Risk — Condition 
E-vchtding  all  Liability— Ocercrowdinq — Breach 
of  statutory  Duty— Wilful  Misconduct— Board 
of  Trade  Begulations  —  Object  of  Statute — 
Diseases  of  Animals  Act,  18i)4  (57  &  58  Vict. 
e.  57).] — A  steamship  company  contracted  to 
cany  a  number  of  sheep  under  conditions 
excluding  liability  for  any  act,  neglect,  or 
mistake  in  judgment  of  themselves  or  their 
servants.  On  the  voyage  the  sheep  were 
seriously  overcrowded,  in  breach  of  Board  of 
Trade  regulations,  and  several  were  killed. 
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II.  Diseases  of  Animals—Co/di/iiird. 

Held — that  the  owners  could  not  recover  for 
the  loss  because  (a)  even  il:  wilful  niiscouduct 
did  not  fall  within  the  condition,  no  such  mis- 
contluct  had  been  proved,  and  (b)  the  Board  of 
Trade  regulations  were  directed  only  to  pre- 
venting the  spread  of  disease,  or  perhaps  to 
preventing  cruelty  to  the  sheep,  and  neither 
they,  nor  the  statute  upon  which  they  were 
founded,  could  be  construed  as  giving  the  owner 
any  right  to  recover  damages  for  his  loss,  as  that 
was  no  part  of  their  policy. 

(forris  r.  .Scott  ((.187 i)  L.  R.  9  Exch.  12.5) 
followed. 

M'Alli.ster  r.  Ayr  Steam  SniPPiNa  Co.,  Ld. 
[ii  1.  L.  T.  lOG— Cherry,  L.J.,  Ireland. 


111.  DOGS. 

7.  Dangerous  Bog — Order  fur  Destruction — 
Removal  of  Dog  out  of  Jurisdiction — Poiver  of 
Justices  to  make  Order — Dogs  Act,  1871  (Si  &;  3.5 
Vict.  c.  56),  s.  2.]— On  March  20th,  1908,  the 
appellant's  dog,  which  had  ]ireviously  bitten 
several  people,  bit  the  respondent's  daughter. 
After  March  20th,  and  before  the  date  of  an 
information  preferred  against  the  appellant  under 
sect.  2  of  the  Dogs  Act,  1871,  the  appellant  sent 
the  dog  out  of  the  jurisdiction  of  the  police  court, 
and  it  continued  outside  that  jurisdiction  at  the 
time  of  the  hearing  of  the  information.  The 
justices  found  that  the  appellant  was  the  owner 
of  the  dog  at  the  time  of  the  offence,  and  that 
there  had  been  no  hona  jide  disposal  of  it,  and 
they  made  an  order  adjudging  that  the  dog 
should  be  destroyed. 

Held — that  the  fact  that  a  dangerous  dog 
has  been  sent  out  of  the  jurisdiction  of  the 
particular  Court  befoie  the  information  is  pre- 
ferred, or  heard,  does  not  prevent  the  justices 
making  an  order,  provided  there  has  not  been  a 
liona  fide  disposal  of  the  dog. 

LoCKETT  r.  WiTHEY,  99  L.    T.  838  ;  72  J.  P. 

[492  ;  25  T.  L.   R.  16  ;  21   Cox,  C.   C.  748— 

Div.  Ct. 

8.  Licence — Exemption —  Used  Solely  for  Tend- 
ing Sheep  or  Cattle — Customs  and  Inland  Revenue 
Act,  1878  (41  &  42  Vict.  c.  15),  .s.  22  (2)— I>w/.s- 
Act,  1906  (6  Edw.  7,  c.  32),  s.  5.]— The  respondent 
was  the  owner  of  a  dog  for  which  he  had  no 
licence,  but  had  duly  obtained  an  exemption  as 
for  a  dog  used  solely  for  tending  sheep  or  cattle, 
in  i)ursuance  of  sect.  22,  sub-sect.  2,  of  the 
Customs  and  Inland  Revenue  Act,  1878,  and  of 
sect.  5  of  the  Dogs  Act,  1906.*  A  police  constable 
saw  the  respondent  cutting  corn  with  a  reaping 
machine  in  a  harvest  field  on  his  farm,  and  the  dog 
was  in  the  field  chasing  and  catching  rabbits  that 
ran  Irom  the  standing  corn  as  it  was  being  cut. 
Labourers  and  others  in  the  presence  of  the 
rcspi  indent  urged  the  tlogon  to  catch  the  rabbits. 

The  respondent  was  summoned  for  keeping  a 
dog  without  a  licence,  and  the  justices,  having 
found  that  the  respondent  did  not  himself  urge 
the  dog  on,  dismissed  the  infornuition. 

Held — that  as  the  rcsi)ondeut  was  not  using 


the  dog  for  catching  rabbits  he  had  not  com- 
mitted any  breach  of  the  terms  of  the  exemption, 
and  that  therefore  the  justices  were  right. 

EgAN  r.  Floyde,  102  L.  T.  745  :  74  J.  P.  223  ; 
[26  T.  L.  H.  401  ;  8  L.  G.  R.  495— Div.  Ct, 

IV.  LIABILITY  FOR  INJURY  BY. 

2.  ,Saraf,e  I/orsc  —  Liability  of  Owner  for 
Injur  g  to  Person  Cro.-,sing  Field  —  Field 
Ifahifuallg  Used  by  Public  as  a  Short  Cut— 
Kuowledge  of  ^^/rwcr.]— The  appellant,  while 
passing  through  a  field  belonging  to  the  respon- 
dent, was  attacked  and  injured  by  a  horse 
belonging  to  the  respondent.  The  respondent 
knew  that  the  field  was  habitually  used  by  the 
public  as  a  short  cut,  and  that  the  horse  which 
he  had  put  there  was  ferocious.  In  an  action 
by  the  appellant  to  recover  damages  from  the 
respondent  in  respect  of  his  injuries  : 

Held — that  the  respondent  owed  a  duty  to 
the  public  crossing  the  field  to  give  notice  of 
probable  danger  from  the  horse,  and  that  as  he 
had  failed  to  give  such  notice  he  was  liable  for 
the  injuries  caused  to  the  appellant. 

Decision  of  C.  A.  ([1910]  1  K.  B.  173  ;  79 
L.  J.  K.  B.  297  ;  101  L.  T.  873  ;  26  T.  L.  R. 
108  ;  54  Sol.  Jo.  99)  reversed. 

LowERY   f.  Walker  [1910]   W.  N.  241  ;  27 
[T.  L.  R.  83  ;  55  Sol.  Jo.  62— H.  L. 


10.  Distress  Damage  Feasant — Impounding — 
Pound  more  than  Three  Miles  froui  Place  of 
Seizure— I  k.  2  Ph.  ^  Mary,  c.  12,  s.  1.]  — 
Under  the  provisions  of  the  statute  1  &  2  Ph. 
&  Mary,  c.  12,  animals  taking  damage  feasant 
may  be  driven  to  a  pound  anywhere  within  the 
hundred,  rape,  wapentake,  or  lathe,  however 
far  the  pound  may  be  from  the  place  where 
they  were  taken  ;  or  they  may  be  driven  to 
a  pound  outside  the  hundred,  rape,  wapen- 
take, or  lathe,  provided  it  is  not  more  than 
three  miles  from  the  place  where  they  were 
taken. 

COAKER   c.  WiLLCOCKS,   27  T.  L.  R.   137 ;   55 
[Sol.  Jo.  155— Div.  Ct. 

See  S.  C.  under  Commoks. 

V.  WILD  BIRDS  PROTECTION. 

11.  LarliS — Possession  in  London  of  Larks  Law- 
fully Caught  Elsewhere — Wild  Birds  Protection 
(Administrative  County  of  London')  Order,  1909, 
Art.  4  —  Wild  Birds  Protection  Acts,  1880 
(43  &  44  Vict.  c.  35),  ss.  3,  8  ;  and  1881  (44  &  45 
Vict.  c.  51),  ss.  1,  2.] — It  is  an  offence  under  the 
Wild  Birds  Protection  (Administrative  County 
of  London)  Ordei",  1909,  for  a  person  to  have  in 
his  possession  in  London  live  larks  recently 
taken,  notwithstanding  that  they  were  caught 
in  a  county  where  they  could  lawfully  be 
taken. 

Flower  v.  Watts,  [1910]  2  K.  P..  327  ;  79  L.  J. 

[K.  B.  751  ;  103   L.  T.  39  :  74  J.   P.  302  ;    26 

T.  L.  R.  495  ;  8  L.  G.  H.  809— Div.  Ct. 
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ANNUITIES. 

See  Dkath  J)uties  ;  Executors,  No.  19  ; 
Income-Tax  ;   Rent-charges  and 

Annuities  ;  PiEvenue  ;  Settle- 
MEXTs,  No.  o  ;  Trusts  ;  Wills,  Nos. 
4!»,  M. 


ANTICIPATION,    RE- 
STRAINT ON. 

See  Husband   and   Wife  ;    Perpetui- 
ties ;        Personal        Property  ; 


APOTHECARIES. 

See  Medicine  and  Phakmacv: 


APPEAL. 


See  Bankruptcy  ;  County  Courts  ; 
Courts;  Criminal  Law  and 
Procedure  ;  Dependencies  and 
Colonies;  Magistrates;  Prac- 
tice AND  Procedure,  etc. 


APPOINTMENT,     POWERS 
OF. 

See  Powers. 


APPORTIONMENT. 

See  Landlord  and  Tenant;  Real 
Property  and  Chattels  Real  : 
Rent-charges  and  Annuities  ; 
Settlements  ;  Trusts  ;  Wills. 


APPRAISERS. 

See  Valuers  and  Appraisers. 


APPRENTICES. 

See  Infants:  Master  and  Servant. 


APPROPRIATION    OF    PAY- 
MENT. 

See  Bankers  and  Banking,  I.  ;  Con- 
tract ;  Money  and  Money- 
lunders,  IV.;  Mortgage. 


ARBITRATION. 

col. 

L  Arbitrators  and  Umpires  .    2(i 

II.  Award      .        .        .        .        .        .    iM 

[No  paragraplis  in  this  vol.  of  Ihe  Digest.] 

in.  Costs i!l 

|N(i  paiapipiilis  ill  tliis  vol.  of  Ihe  Digest.) 

IV.  Special  Case 21 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

V,  Submission  to  Arbitration. 

00  Effect  of 21 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/')  Stay  of  Proceedings  .         .         .21 
(f)  Revocation        .         .         .         .22 

[No  paragrajjhs  in  this  vol.  of  the  Digest.] 

See  also  Agriculture  ;  Builders  ; 
Compulsory  Purchase  ;  Conflict 
of  Laws  ;  Friendly  Societies  ; 
Master  and  Servant,  No.  .30,  and 
1. 1  (1) ;  Practice,  No.  1  ;  Railways 
and  Canals  ;  Tramways. 

1.  ARBITRATORS  AND  UMPIRES. 

1.  .//(risdicficui— Points  of  Chum  and  Br/enre 
delirrred — JVew  Ground  of  Defence  put  forward 
— Jurinddction  of  Arhitrator  to  allow  Aniend- 
nient.] — Matters  of  difference  having  arisen 
between  tlie  insured  and  the  insurance  company 
under  a  policy  of  insurance,  the  parties  agreed 
to  refer  all  matters  of  difference  under  the  policy 
to  the  award  of  an  arbitrator.  The  arbitrator 
directed  points  of  claim  and  of  defence  to  be 
delivered,  and  these  were  delivered  accordingly. 
Upon  the  matter  coining  before  the  arbitrator, 
the  insurance  company  at  once  intimated  that 
they  desired  to  amend  their  points  of  defence  by 
adding  thereto  a  new  ground  of  defence  to  the 
claim  based  upon  a  condition  in  the  l^olicy,  and 
they  contended  that  the  arbitrator  was  bound  to 
allow  this  new  ground  of  defence  to  be  added, 
and  had  no  discretion  to  refuse  to  allow  it. 

Held — that  the  points  of  claim  and  defence, 
being  in  the  nature  of  pleadings,  could  be 
amended  by  the  arbitrator  at  his  discretion  ;  and 
that  after  the  parties  had  submitted  their  points 
of  claim  and  defence  the  arbitrator  was  not 
bound  to  admit  any  new  ground  of  defence,  but 
had  a  discretion,  to  be  exercised  judicially,  either 
to  allow  or  to  refuse  to  allow  the  new  ground  of 
defence  to  be  added. 

Edward  Lloyd,  Ld.  y.  Sturqeun  Falls  Pulp 
Co.,  Ld.  ((lilOl)  8.")  L.  T.  162)  followed. 
In  re  Arbitration  between  Crighton  and 
[Law  Car  and 'General  Insurance  Cor- 
poration. Ld.,  [1910]  2  K.  P..  7S8  ;  SO  L.  .L 
K.  B.  40  ;  103  L.  T.  62— Div.  Ct. 

2.  Misconduct  of  Arhitrator— BemoraJ  from 
Office — Buleii  of  Ecidcncc — Witnesx  called  hij 
Arhitrator  a f/ain.<tf  Will  of  either  of  the  Parties 
to  the  Arbitration— Arhitration  Act,  ISSO  (.o2  & 
.53  Vict.  c.  40),  s.  11.] — An  umpire  or  a  single 
arbitrator  occupies  a  judicial  position  and  has 
no  power  himself  to  call  witnesses  to  fact  against 
the  will  of  either  of  the  parties  to  the  arbitration  ; 
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1    Arbitrators  and  Vm^iieB—Cuntinued.  1      5.  Partnersh'q}  —  Dissolution  —  Arbitration 

and  in  so  doing  he  is  guilty  of  legal  misconduct  \  Clause-3Iortgagees  of  Partners  Share- Action 
which   may  iusti.fy  his  removal  from  his  office  /'''•   Accou>il-I),.erd^on  ^  Court  as  to  Sta,,~ 

•'   •'         •- '  QiirsftOHSdf  Law — Biasof  Arhttrators  Appoinird, 

—PartmrshipAct,  IS'JOCo^  &oi  Vict.  c.  S'J),  *•  ^^1 


under  sect.  11  of  the  Arbitration  Act,  188!). 
Arbitrators  are  bound  by  the  same  rules  of 
evidence  as  Courts  of  law. 

Dictum  of  Lord  Esher,  M.R.  in  Coulson  v. 
Di>shorou(ih  ([189i]  2  Q.  B.  316,  at  p.  318) 
disapproved. 

Decision  of  Div.  Ct.  reversed. 
In  rk  Enoch  and  Zaretzky,   Bock  &  Co.'s 

[Akbitration,  [1910]  1  K.  B.  327  ;  7'J  L.  J. 
K.  B.  303  ;  101  L.  T.  801— C.  A. 

3.  Misconduct  of  Arbitrator— Inspcctinff  Sub- 


Arbitration  Act,  188!)  (52  &  53  Vict.  c.  49), 
s.  4.  ] — A  partnership  deed  contained  a  clause 
provitling  for  arbitration  in  the  case  of  any 
difference  arising  at  any  time  between  the  part- 
ners or  •'  between  one  or  more  of  them  and  the 
executors  or  administrators  of  the  others  or 
other  of  them  or  between  their  respective  execu- 
tors." The  partnership  having  been  dissolved 
as  regards  one  partner  who  had  previously 
mortgaged  his  share  and  interest  in  the  partner- 
ship, the  mortgagees  of  that  partner's  share 
iect  of  Valuation  accoinpaniedby  One  Party  Only  \^\yi:Q^^g\^l  an  action  for  an  account  of  his  share 
—Award  Set  Aside.']— \m.n  Rvh\ira.i\onKS  to  ih&\^„^\^^^  all  the  partners.  The  continuing 
value  of  a  farm  each  of  two  arbitrators  was  ;  partners  and  the  outgoing  partner  had  respcc- 
requested,  with  the  assent  of  both  parties,  to  ,  tively  appointed  their  accountants  as  arbitrators 
malvc  a  separate  valuation  on  behalf  of  the  party  j^  accordance  with  the  arbitration  clause.  On 
who  had  nominated  him.  One  of  the  arbitrators  I  a  motion  by  the  continuing  partners  to  stay 
inspected  the  farm  once  only,  in  the  company  of  proceedings  in  the  action  under  sect.  -1  of  the 
the  party  v/ho  had  nominated  him,  and  in  the  |  Arbitration  Act,  1889  :— 

absence  of  the  other  party.  Subsequently  the  j  held— that  the  mortgagees  had  under  sect.  31 
arbitrators  compared  then- valuations,  and  with-  ^^  ^^^  Partnership  Act,  l,si»().  a  statutory  right, 
out  calling  further  evidence  made  their  award.  i  independent  of  the  partnership  deed,  to  an 
Held— that  the  award  must  be  set  aside  on  ,  account  of  the  partner's  share  from  the  date 
the  ground  of  misconauct  of  the  arbitrator  who  [  of  dissolution  ;  that  the  arbitration  clause  in 
had  inspected  the  farm  accompanied  by  one  party  I  the  partnership  deed,  which  did  not  in  terms 
only.  [  provide  for  persons  claiming  through  or  under 

In    re   Arbitration  between  Brien    and  i  the  partners  was  not  binding  on  the  mortgagees  ; 
[Brien,  [1910]  2  I.  K.  84— Div.  Ct.,  Ireland  I  that   the  mortgagees   were   not  parties   to   the 


II.  AWARD. 

[No  paragraphs  in  tlii 

III 


,ol.  of  the  Digest.] 


IV 


COSTS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

SPECIAL  CASE. 

[Ko  rarat:iai  lis  in  il.is  V(,l.  o   tlic  IiiL,est. 


V.  SUBMISSION  TO  ARBITRATION. 

(a)  Effect  of. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(b)  Stay  of  Proceedings. 
See  also  SHIPPING,  Nos.  14,  27. 

4.  Provident  Society— Bisjmte  between  Member 
and  Society— Powers  of  Society  in  Dispute- 
Proceedings  Stayed — Industrial  and  Provident 
Societies  Act,  1893  (56  &  57  Vict.  c.  39),  s.  49.]  — 
An  application  by  motion  to  stay  proceedings  in 
an  action  on  the  ground  that  the  matters  in 
dispute  had  been  agreed  to  be  referred  to  arbi- 
tration by  reason  of  sect.  49  of  the  Industrial  and 
Provident  Societies  Act,  1893,  and  of  the  rules  of 
the  society  : — ■ 

Held — that  it  was  no  answer  to  the  apidica- 
tion  to  say  that  the  matter  in  dispute  was 
wliether  certain  acts  were  ultra  vires  the  society 
or  not,  and  that  proceedings  must  be  stayed 
accordingly. 

Stone  \.  Liverpool  Marine  Society  ((1894)63 
L.  J.  Q.  B.  471)  applied. 
Cox  r.  Hutchinson,  [1910]  1  Ch.  513  :  79  L.  J. 

[Ch.  259  ;  102  L.  T.  213  ;  26  T.  L.  K.  2(;3  ;  54 
Sol.  Jo.  271 — Warrington,  J. 


arbitration  and  would  not  be  bound  by  any 
account  taken  in  it ;  and  therefore  that  the  action 
ought  not  to  be  stayed. 

Held  also — that  the  Court  having  a  discre- 
tion under  sect.  4  of  the  Arbitration  Act.  1889, 
may  refuse  to  stay  proceedings  where  the  princi- 
pal points  in  dispute  are  matters  of  law  and 
where  the  arbitrators  appointed  are  mere 
advocates  of  the  parties  and  it  is  not  probable 
'  that  they  would  exercise  an  independent 
judgment  on  the  matters  in  question. 
BONNIN  V.  Neame.  [1910]  1  Ch.  732  :  79  L.  J. 
[Ch.  388  ;  102  L.  T.  708— Eady.  J. 

(c)  Revocation. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 


ARCHITECT. 

See  Builders,  Engineers  and  Archi- 
tects ;  Work  and  Labour. 


ARMORIAL    BEARINGS. 

See  PiEvenue  ;  Wills. 


ARMY. 

See  Royal  Fokc-es. 
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ARRANGEMENT  WITH 
CREDITORS. 

See  Bankruptcy  and  Iksolvexcy 


AUCTIONS   AND   AUCTIONEEES.  24 

ATTACHMENT  OF   DEBTS. 


ARTICLED  CLERK. 

See  SoLiGJTOK. 


ARTICLES  OF  ASSOCIA- 
TION. 


See  Companies. 


ARTIZANS'   DWELLINGS. 

See  i'UBLic  Healtji. 


ASSAY. 

See  Kevenue,  No.  4. 


ASSESSMENT. 

See  Rates  and  Rating. 


ASSIGNMENT   FOR    BENE- 
FIT OF  CREDITORS. 

See  Bankruptcy  and  Insolvency. 


ASSIGNMENT  OF   DEBT. 

See  Choses  in  Action. 


ASSOCIATIONS. 

See  Building  Societies  ;  Clubs  ; 
Companies  ;  Friendly  Societies  ; 
Industrial  Societies  ;  Trade  and 
Trade  Unions. 


ASYLUMS. 


See  Charities  ;  Local  Government  ;  '■ 
Lunatics  ;  Poor  Law  ;  Public  ' 
Health.  •  1 


See  Bankruptcy,  No.  2Lt ;  County 
Courts  ;  Execution  ;  Practice, 
XIV. 


ATTACHMENT  OF  PERSON. 

See      Companies  ;      Contempt       and 
Attachment. 


ATTORNEY. 


See     Solicitors.       For     Power     of 
Attorney,  see  Agency. 


AUCTIONS   AND 

AUCTIONEERS. 

col. 
I.  Auctions L'4 

[No  paragiaplis  in  tliis  vol.  of  the  D  gfst.] 

II.  Auctioneers. 

(tf)  Liability 24 

l]/)  Generally 25 

See  also    Agency;     Sale    of    Goods; 
Trover  akd  Conversion. 

I.  AUCTIONS. 

[No  paragiai'Iis  in  this  vol.  of  the  Digest.] 

II.  AUCTIONEERS. 

(a)  Liability. 

1.  Bogus  Bids — Specijic  Performance — Con- 
sent— Subse(iue7it  Action  of  Deceit — Estopj^el 
—  Damages — Costs  of  Prior  Actioji.^ — An 
auctioneer  misrepresented  to  a  purchaser  certain 
bogus  bids  as  genuine,  whereby  the  purchaser 
was  induced  to  give  an  inflated  price  for  a  farm. 
Shortly  after  the  sale  the  purchaser  suspected 
the  fraud  and  refused  to  complete,  whereupon 
the  vendor  sued  him  for  specific  performance. 
The  purchaser,  having  no  proof  of  the  fraud, 
entered  into  a  consent  settling  the  action  by 
which  the  price  of  the  farm  was  reduced  by  £5.5, 
and  each  party  bore  his  own  costs  of  the  action. 
The  purchaser  subsequently  repudiated  the  con- 
sent on  another  ground,  but  took  no  further 
step  in  regard  to  the  farm.  He  then  sued  the 
auctioneer  in  deceit,  and  the  auctioneer  admitted 
the  fraudulent  bids. 

Held — (1)  that,  as  the  auctioneer  was  no 
party  to  the  former  action,  the  consent  furnished 
no  defence  as  regards  him,  and  the  plaintiff 
could  prove  damage  not  in  fact  compensated 
under  the  consent ;  (2)  and  that  the  costs  of  the 
action  for  specific  performance  were  recoverable 
against  the  defendant  in  this  action  as  damages 
caused  by  the  defendant's  fraud. 
Ingram  c.  Gillen,  41  I.  L.  T.  103— Cherry, 
[L.J.,  Ireland. 


AUCTIONS   AND   AUCTIONEERS. 
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I  r.  Auctioneers— f««^;«M^r7. 

(b)  Generally. 

2.  Commission  —  Ahortlre  Sdle  — Itrtiini  of 
I)pj)o.sif.~\ — The  plaintiff  agreed  with  the  defen- 
dants that  the  latter  should  sell  for  him  at 
auction  at  the  Mart  a  freehold  property  at 
I'eckham.  The  property  was  knocked  down  to 
a  purchaser,  who  signed  the  contract  and  paid 
the  auctioneers  a  deposit  of  £200.  The  sale  went 
off,  and,  the  jjlaintiff  having  paid  to  the  pur- 
chaser's solicitors  the  amount  of  the  deposit, 
claimed  the  £200  in  full  from  the  defendants. 

Held — that  there  had  been  such  a  sale  of  the 
property  as  entitled  the  auctioneers  to  retain 
I  heir  commission  out  of  the  deposit  paid  by  the 
purchaser  to  them. 

Peacoch  v.  Freeman  d^i^^')  4  T.  L.  R.  541) 
discussed  and  not  followed. 

Decision  of  Sutton,  J.,  reversed. 
Skixjjer  v.  Andrews  and  Hall,  26  T,  L.  R. 
[340  ;  .54  Sol.  .Jo.  3G0— C.  A 


AUDITORS. 

Spe  Companies,  No.  3  ;  Trusts,  No.  4, 


AUSTRALIA. 

See  Dependencies  and  Colonies. 


AVERAGE. 


Spfi  Shipping  and  Navigation. 


BAIL. 


See   Criminal  Law  and  Procedure, 
No.  50. 


BAILEE,   LARCENY   BY. 

See  Criminal  Law. 


BAILIFF. 


See  Sheriffs  and  Bailiffs  ;  County 
CouBTS  ;  Execution  ;  Inter- 
pleader. 


BAILMENT. 

col. 
I.  Hire  Purchase  Agreements  .  26 
n.  Liability  of  Bailee    .        .        .     2f5 

[Xo  paiai;nti)lis  in  this  vol.  of  Uie  Digest.] 

III.  Liability  op  Bailor     .        .        ,2(5 

[No  paragiaplis  in  Lliis  vol.  of  the  Digest.] 

IV.  Generally       .        .        .        .        .    2ij 

See  also  CARRIERS  ;    Criminal    Law  ; 
Innkeepers  ;  Pawnbrokers,  etc. 

I.  HIRE   PUKCHASE   AGREEMENTS. 

See  Bills  of  Sale,  No,   1  :  Distress, 
Nos.  2,  4. 

II.  LIABILITY   OF   BAILEE. 

[No  panigiapbs  in  this  vol.  ni  ll:e  D'pest.J 

III.  LIABILITY  OF  BAILOR. 

[No  I  ,-.i:i-in'  lis  in  (liis  vol.  o!  the  Digest. 

IV.  GENERALLY. 

1.  Warehouseman — Lien — Delirery  Order — All 
Charcjes  to  Account  of  Holder  of  Deli  eery  Order 
—  Goods  Delivered  M'itJumt  Payment  of  Charges 
— Lien  for  Unsatisfied  Charges.] — The  plaintiffs, 
who  were  bankers,  financed  B.,  the  selling  agent 
of  an  Ai-gentine  freezing  company,  the  plaintiffs 
receiving  as  their  security  the  bills  of  lading  for 
the  cargoes  of  meat  consigned  to  this  country. 
With  the  consent  of  the  plaintiffs,  B.  arranged 
that  the  meat  when  it  arrived  should  be  ware- 
housed in  the  defendants'  cold  stores  pending  its 
sale.  The  practice  was  for  the  plaintiffs,  when 
they  lodged  the  bills  of  lading  with  the  defen- 
dants, to  do  so  by  a  letter  containing  the  words  : 
■'  Please  be  good  enough  to  hold  to  our  order 
acknowledging  receipt  to  us  as  usual  "  ;  and 
when  parcels  of  meat  were  to  be  released,  the 
plaintiffs  wrote  to  the  defendants  :  "  Please 
deliver  to  B,  or  order"  so  much  meat,  "all 
charges  to  his  account."  The  defendants  gave 
delivery  to  B.  of  certain  parcels  of  meat  under 
those  delivery  orders  without  requiring  him  to 
pay  the  rent  and  charges  due  thereon. 

Held — that  the  defendants  were  not  entitled 
to  enforce  as  against  the  plaintiffs  their  general 
lien  on  the  balance  of  the  meat  remaining  in 
their  stores  for  the  unsatisfied  charges  due  in 
respect  of  the  parcels  of  meat  which  had  been 
delivered  to  B. 
Hill  and  Sons  r.  London  Central  Markets 

[Cold  Storage  Co.,  Ld.,  102  L.  T.  715 ;  26 

T.  L.  R.  397  ;  15  Com.  Cas.  221— Hamilton,  J, 


BAKEHOUSES. 


See     Factories     and     Workshops 
Landlord  and  Tenant. 


BALLOT. 

See  Elections. 


BANKERS   AND   BANKING. 
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BANKERS   AND   BANKING. 

COL. 
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See  aUo  Bills  ok  Exchange  ;  Depen- 
dencies, No.  10  ;  Guarantee, 
Nos.  1,  2;  MiSTAKfc:,  No.  1  ;  Money 
and  Money-lendkks. 

I.  APPROPRIATION  OF  PAYMENTS. 

1.  MoiiffOf/p  to  BaiiU  to  Secure  Ovevdi-afL— 
Kotlce  of  Suiseqnent  MoH  g(((ie — Further  Adrances 
— Prioritij — Bide  in  Clayton's  Case — Ecidenee— 
Jidentlon'.\ — The  rule  in  CUnjtoiCs  Case,  that  for 
the  purpose  of  ascertaining  the  manner  in  which 
money  leceived  by  a  creditor  on  behalf  of  a 
debtor  has  been  appropriated  the  entrie?  in  a 
current  account  kept  by  the  creditor  and  com- 
municated to  the  debtor  are  admissible  as 
evidence  to  show  that  the  earliest  item  of  credit 
is  appropriated  towards  discharging  the  earliest 
item  of  debit,  is  a  rule  of  evidence  and  not  a  rule 
of  law,  and  evidence  may  be  produced  to  show 
that  this  was  not  the  intention  of  the  parties. 

Where  the  customer  of  a  bank  has  not  directed 
any  appropriation  of  money  paid  in,  the  election 
is  with  the  bank,  and  entries  in  the  pass-book 
communicated  to  the  customer  are  as  against  the 
bank,  in  the  absence  of  evidence  to  the  contrary, 
prima  facie  evidence  that  the  bank  has  appro- 
priated the  various  sums  according  to  the 
priority  in  order  of  the  entries  on  the  one  side 
and  on, the  other  side  of  the  account. 

Held — that  in  this  case  there  was  sufficient 
evidence  of  the  intention  of  the  parties  to  rebut 
the  presumption  arising  from  the  application  of 
the  rule  in  Clayton's  Case. 

Claiiton's  Case  ((1816)  1  Mer.  572,  605)  and 
Iloph'iimm  V.  Bolt  ((1861)  9  H.  L.  Cas.  514) 
considered. 

Decision  of  Eve,  J.  (53  Sol.  Jo.  399)  affirmed 
(Cozens-Hardy,  M.E.,  dissenting). 
Deeley  r.  Lloyds  Bask,  [1910]   1    Ch.  648  ; 
[79  L.  J.  Ch.  561  ;  102  L.  T.  556— C.  A. 

2.  Army  Officer's  Pension — Garnishee  Order — 
Bece\pt  for  Paymaster- General  —  Neqotiahle 
iHStrument—Armii  Act,  1881  (44  &  45  Vict. 
c.  58),  .s\  141.] — An  army  officer  kept  a  separate 
account  at  his  bank  for  his  pension  or  retired 
pay.  On  January  1st,  1909,  there  was  a  balance 
of  £6  Vis.  8d.  in  this  account,  which  had  pre- 
viously been  received  Vjy  the  officer  as  pension 
money.  On  the  same  date  he  sent  to  his  bank  a 
document  which  on  the  face  of  it  was  a  receipt 
for  £17  12s.  6d.,  paid  by  the  Paymaster-General 
to  the  officer  on  that  date.  This  document, 
which  was  signed  by  the  officer,  had  the  following 
note  at  the  foot  of  the  sheet  : — "  This  receipt 
must  be  presented  for  payment  by  a  London 
banker,  but  may  be  negotiated  in  the  country  or 
abroad,  and  is  to  be  left  by  the  banker  at  the 


Paymaster-General's  office  one  day  for  examina- 
tion." The  bank  credited  the  officer  with  the 
£17  12.S.  (Jd.  on  January  1st,  but  only  collected 
this  sum  from  the  Paymaster-General  on  January 
7th.  On  January  1st  a  garnishee  order  was 
served  on  the  bank  by  a  judgment  creditor  of 
the  officer  for  a  larger  sum  than  £6  13s.  Sd. 

Held— that  the  £6  13s.  Sd.,  having  been  paid 
over  by  the  Paymaster-General,  had  lost  its 
character  of  pension,  and  was  subject  to  the 
garnishee  order,  notwithstanding  sect,  141  of 
the  Army  Act,  1881, 

Held  also— that    the  document  was  not  a 
negotiable  instrument,  and  that  the  £17  12.v.  tW/. 
was  not  subject  to  the  garnishee  order. 
Jones  &  Co.  v.  Coventry,  [1909]    2    K.   B. 

[1029  ;  79  L.  J.  K,  B.  41  ;  101   L.  T,  281 ;  25 
T.  L,  E.  736  ;  53  Sol,  Jo.  734— Div.  Ct, 

II,  CHEQUES, 

3.  Conditional  Payment — Interest  on  Delen- 
tnres.] — The  mere  giving  of  a  cheque  in  respect  of 
interest  due  on  a  debenture  is  not  a  conditional 
payment  so  as  to  release  the  .security  and  pre- 
vent the  debenture-holder  claiming,  on  the  non- 
payment of  the  cheque,  to  rank  as  a  secui'ed 
creditor. 

[N  RE  Defries  and  Sons,  Ld.,  Eichholz  V 

[The  Company,  [1909]  2  Ch.  423  ;  78  L.  J.  Ch 

720  ;  101  L.  T.  486  ;  25  T.  L.  R.  7.52  ;  53  Sol 

Jo,  697  ;  16  Manson,  308— Warrington,  J 

4.  Unconditional  Order  to  Pay—Dlddend 
Warrant — Special  Indorsement  Bequired  after 
Three  Months— Bills  of  Exchaiige  Act,  1882  (45  & 
46  Vict,  c,  61),  ss.  3,  73.] 

Semhle,  a  statement  on   a  dividend  warrant 

that  "  it  will  not  b3  honoured  after  three  months 

from  date  of  issue  unless  specially  endorsed  for 

payment  by  the  secretary  "  does  not  make  it  a 

conditional   order  to  pay,  and  therefore  not  a 

cheque  within  the  meaning  of  sects.  3  and  73  of 

the  Bills  of  Exchange  Act,  1882. 

Thairlwall  v.  Great  Northern  Ey.  Co., 

[1910]  2  K.  B.  509  ;  79  L.  J.  K.  B.  924  ;  103 

L.  T.  186  :  26  T.  L.  E.  555  ;  54  Sol,  Jo.  652  ;  17 

Manson,  247— Div.  Ct. 

III.  IN  GENERAL. 

5.  Garnishee  Order  '^iai— Order  Inaccvrate— 
Bight  of  Bank  to  Befuse  to  Act  on  Order.']— 
Uiiless  a  garnishee  order  nisi  correctly  designates 
the  judgment  debtor  and  the  account  which  he 
has  with  a  bank,  the  bank  on  which  the  order 
is  served  need  not  retain  the  money  of 
the  customer  which  the  order  is  intended  to 
attach. 

Decision  of  Lawrence,  J.,  reversed, 
Koch  r.  Mineral  Ore  Syndicate,    London 
[and  South  Western    Bank,    Ld.,    Gak- 
NISHEES,  54  Sol.  Jo.  600—0.  A. 

6.  Banlters'  Boohs — Power  of  Magistrate  to 
Mahe  Order  for  Inspection  —  Bankers'  Boohs 
Ecidence  Act,  1879  (42  &  43  Vict.  c.  11), 
ss.  7,  10.] — A  magistrate  has  power  to  make 
an  order  for_the  inspection  of  a  banker's  book 


29 


BANKERS   AND   BANKING. 


30 


III.  Jn  General— Contbmed. 

ixnder  sect.  7  of  the  Bankers'  Books   Evidence 
Act,  1871). 

R.  V.  Bradlaugh  ((1883)  15  Cox,  C.  C.  222  n.— 
dictum  of  Coleridge,  J.)  not  followed. 
E      r.    KiNGHORN    AND    ANOTHER,    EX    PARTE 

[Dunning,    [1908]    2   K.   B.   949  ;  78  L.  J. 

K.    B.  33  ;    99  L.  T.  794  :    72  J.  P.  478  ;  21 

Cox,  C.  C.  727— Div.  Ct. 

7.  IleprexrntatioH  as  to  Credit  of  Customer — 
Extent  of  Dntji  of  ]iiuiher.']—lt  is  no  part  of  the 
duty  of  a  banker,  when  asked  for  information 
as  to  thj  iinancial  standing  of  a  customer,  to 
make  inquiries  outside  as  to  the  solvency  or 
otherwise  of  such  customer  ;  he  is  not  bound  to 
do  more  than  answer  honestly  the  question  he  is 
asked  from  what  he  knows  from  the  books  and 
accounts  before  him. 

Parsons  r.   Barclay   &   Co.  anb  Another, 
[103  L.  T.  196  ;   26  T.  L.  E.  628— C.  A. 

8.  Banker  and  Customer— Detention  of  Secvri- 
tie.^  Bepoiiited  for  Safe  Custody — Acting  wider 
Presmreof  a  Jus  tertii — LaiiJ  of  Massac/insetts — 
"Trustee-Process."] — It  is  no  answer  to  a  demand 
by  a  cjstomer  of  a  bank  for  delivery  of  property 
deposited  by  him  with  the  bankers  for  safe 
custody  that  the  bankers  have  been  served  with 
a  writ  in  proceedings  by  way  of  execution 
authorised  by  the  law  of  the  State  of  Massachu- 
setts and  known  as  "  trustee-process."  Trustee- 
process  is  not  a  proceeding  l/i  rem,  and  does  not 
operate  so  as  to  attach  any  property  in  the 
hands  of  the  party  on  whom  the  writ  is  served. 
It  operates  only  as  a  warning  to  the  alleged 
trustee  that,  should  judgment  be  recovered 
against  the  person  who  entrusted  the  property  to 
him,  he  can  be  made  personally  liable  to  answer 
the  judgment  (to  the  extent  of  the  property  so 
entrusted  to  him)  should  he  thereafter  be 
adjudged  a  trustee  in  this  sense.  This  potential 
liability  does  not  justify  the  party  "  trustee'd  " 
in  withholding  the  property  from  the  person 
who  entrusted  it  to  him,  even  though  by  parting 
with  it  to  the  latter  he  will  deprive  himself  of 
any  fund  out  of  which  to  indemnify  himself, 
and  be  left,  at  most,  with  a  personal  right  to  be 
indemnified. 

Warren    r.    Baring    Bros.  &  Co.,    Li>.,   51 
[Sol.  Jo.  720— Warrington,  J. 

IV.  BANK  OF  ENGLAND. 

lN(i|i.,r..i.-)  1^  II-  II. is  ^.,!.  .     til'  1  ii-e;-!/ 
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[No  paragi-aphs  ill  tills  vol.  of  the  Di^vst.J 
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VII.  Deed  of  Arrangement  . 

VIII.  Discharge 

IX.  Dividends 

[Xo  paragrapli.s  in  this  vol.  of  the  Digest.] 

X.  Fraudulent  Pbefekesce 
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See  also  Bills  op  Sale,  No.  2  ;  Criminal 
Law,  Nos.  62,  6.5  ;  Depend kncies. 
No.  27;  Guarantee,  No.  3;  Mis- 
representation, No.  1  :  Mistake  ; 
Money  and  Money  -  lenders  ; 
Mortgage. 

[.  MISCELLANEOUS. 

1.  Action  Commenced  hij  Plaintiff  on  Behalf  of 
Himself  and  as  Liiiuidafor  of  a  Companij — Sah- 
sequeni  Banltruptcij  of  Plaintiff— Effect  if  Banli- 
ruptc]!  on  Maintetiance  of  Action.'\ — B.  com- 
menced an  action  on  behalf  of  himself  and  as 
liquidator  of  a  company,  to  have  certain  orders 
set  aside  on  the  ground  of  fraud.  Subsequently 
B.  was  adjudicated  a  bankrupt,  and  the  official 
receiver,  his  trustee  in  bankruptcy,  declined  to 
proceed  with  the  action.  Consequently,  on  the 
defendants'  application,  the  Master  made  an 
order  dismissing  the  action.  On  appeal  to  the 
jitdge,  the  Master's  order  was  affirmed. 

Held — that  B.  could  not  continue  the  action 
as  liquidator  of  the  company,  and  that  the  order 
appealed  from  must  be  affirmed  ;  and  that  if  the 
validity  of  the  i:)etitioning  creditor's  judgment 
which  the  plaintiff  alleged  had  been  obtained 
against  him  by  fraud  was  to  be  contested,  it 
vviis  a  matter  to  be  dealt  with  in  the  Bankruptcy 
Court,  as  the  risht  to  continue  the  action  was  a 
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I.  Miscellaneous — Conflmied. 

chose  in  action,  which  was  vested  in  the  trustee. 

and  therefore  the  bankrupt  had  no  locus  standi. 

IJoALEU  r.  Power  and  Others,  [1910]  2  K.  B. 

[229  :  79  L.  J.  K.  B.  486  ;  102  L.  T.  450  ;  26 

T.  L.  K.  358  ;  54  Sol.  Jo.  360  ;  17  Mauson,  125 

— C.  A. 

II.  ACT  OF  BANKRUPTCY, 

[No  paragraphs  in  this  vol.  of  the  Diijest.J 

III.  ADMINISTKATION     OF     BANKRUPT  S 

PROPERTY. 

|>..ii  i^m:  ills  11.  iliis  vol.  of  the  Digest.) 

IV.  ANNULMENT  OF  PROCEEDINGS. 

■.  •_  I.-    1  .-  ill  ihis  vcl.  01  the  Digest.] 

V.  BANKRUPTCY  NOTICE. 

See  also  No.  38,  infra. 

2.  Bankrujitcy  of  Judgment  Creditor — Lfare  to 
Trustee  to  Issue  Rrecution — Bankruptey  J  r^,  1890 
(53  & 54  Vict.  0.  71),  ss.  l,i—B.  S.  C,  Ord.  17,  r.  4; 
Ord,  42,  r.  23.] — Where  a  judgment  creditor  has 
become  bankrupt  the  trustee  in  his  bankruptcy 
can  issue  a  bankruptcy  founded  on  tlie  judgment, 
provided  that  he  obtain  leave  to  issue  execution 
thereon,  under  Ord.  42,  r.  23,  and  need  not  be 
made  a  party  to  the  action  in  which  the 
judgment  was  obtained  under  Ord.  17,  r.  4. 
INEE  Bagley,  [1910]   W.  N.  224;  103  L.  T. 

[470  ;  55  Sol.  Jo.  48— C.  A. 

3.  Final  Judgment — Judgment  SetAside  in  Part 
—R.S.C.,  Ord'.  27,  r.  lo— Bankruptcy  Act,  1883 
(46  S-  47  Vict.  c.  52),  s.  4  (1)  (</).]— Judgment  for 
£746  was  given  against  the  debtor  in  default  of 
appearance.  On  application  to  set  the  judgment 
aside,  the  Master  ordered  the  judgment  to  stand 
good  for  £150,  and  gave  leave  to  defend  as  to 
the  balance. 

Held— that  the  creditor  was  entitled  to  issue 
a  bankruptcy  notice  for  the  sum  of  £150  as  due 
under  a  final  judgment  for  £74(5,  reduced  by  the 
Master's  order  to  judgment  for  £150. 

In    ee    Mosenthal,    Ex    paete    Marx,    54 
[Sol.  Jo.  751— C.  A. 

VI.  COUNTY   COURTS. 

See  also  No.  11,  infra. 

4.  Committal  Order — Ecidenee  of  Means  — 
Beceipt  of  Large  Sum  hy  Defendant.']— In  order  to 
get  a  committal  order  against  a  debtor  the  plaintiff 
must  prove  that  he  has  means  to  pay  at  the  date 
of  the  instalment  order,  and  the  fact  that  six 
months  previously  he  received  a  large  sum  of 
money  is  not  of  itself  sufficient  proof  of  means. 
CaREY   v.   M'Elvanna,    44    I.    L.    T.    108  — 

[Cherry,  L.J.,  Ireland. 

VII.  DEED  OF  ARRANGEMENT.! 

5.  Liquidation  hy  Arrangement  —  Liquida- 
tion Closed  hy  Statute —  Vesting  of  Propertij  in 
Official  Beceli-er—Banlruptcii  Act,  1869  (.32  & 
33  Vict.  c.  7\)~-Banhruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  UO—Banhruptcy  {Discharge  and 


I  Closure)  Act,  1887  (50  &  51  Vict.  c.  66),  s.  3  (1).] 
1  — Sect.  3  (1)  of  the  Bankruptcy  (Discharge  and 
j  Closure)  Act,  1887,  does  not  apply  to  a  liquida- 
tion by  arrangement  under  the  Bankruptcy  Act, 
1  1869,  so  as  to  close  a  liquidation  resolved  on  in 
I  1879,  and,  where  the  debtor  died  in  1890,  and  a 
sum  became  payable  in   1908  by  trustees  of  a 
!  will   to   the   estate  of  the  deceased  debtor,   a 
!  surviving  trustee  in  the  liquidation  must  go  on 
with  interpleader  proceedings  instituted  to  deter- 
mine who  is  entitled  to  the  sum  payable  under 
the  will, 
i      Decision   of    Div.    Ct.    ([1909]    \V.    N.    39) 
reversed. 

In  re  Baeton,  Tomlins  r.  Latimer,  [1909] 

[2  K.  B.  841  ;  79  L.  J.  K.  B.  29  ;  101  L.  T. 

407  ;  16  Manson,  269— C.  A. 

i  6.  Registration  —  Validity  —  Affidavit  Sworn 
hefore  Solicitor  of  Trustee— Deeds  of  Arrangement 
Act,  1887  (50  &  51  Vict.  c.  57),  ss.  5,  6— Com- 
missioners for  Oaths  Act,  1889  (52  Vict.  c.  10), 
s.  l—B.  S.  C.  Ord.-;i8,  r.  16.]— The  affidavit  by 
the  debtor  required  by  sect.  6  of  the  Deeds  of 
An-angement  Act,  1887,  to  be  tiled  with  the  copy 
of  the  deed  of  arrangement  when  registered,  if 
sworn  before  a  commissioner  for  oaths  who  is  the 
solicitor  of  the  trustee  under  the  deed,  is  void 
under  sect.  1  (3)  of  the  Commissioners  for  Oaths 
Act,  1889,  and  Ord.  38,  r.  16,  and  therefore  the 
deed  of  arrangement  when  registered  is  a  nullity. 

Baher  v.  Ambrose  ([1896]  2  Q.  B.  572) 
applied. 

In  ee  Bagley,  [1910]  W.N.  224;  103  L.  T. 
[470  ;  55  Sol.  Jo.  48— C.  A. 

7.  Proof  by  Creditor — Proof  hy  Surety  for 
Dejiclency — Double  Proof — Interest.'] — Under  a 
deed  of  arrangement  containing  the  usual 
provisions  a  surety  is  not  entitled  to  prove  for 
the  balance  remaining  due  after  the  creditor  has 
proved  and  received  a  dividend  in  respect  of 
the  debt,  but  he  is  entitled  to  prove  for  interest 
on  such  balance. 
In  re  Pyke,  Davis  r.  Jeffeeys,  55  Sol.  Jo. 

[109— Eve,  J. 

8.  Practice  —  Begl stratum  —  Imposslhlllty  of 
Making  Bequired  Affidavit — Delay — Deeds  of 
Arrangement  Act,  1887  (50  c^-  51  Vict.  c.  57), 
ss.  6,  9.  ] — An  arranging  debtor  became  mentally 
incapable  of  swearing  the  affidavit  leading  to 
registration  of  a  deed  of  arrangement.  The 
statutory  period  for  registering  such  deed  was 
also  exceeded.  An  order  was  made  dispensing 
with  the  affidavit,  and  extending  the  time  for 
registration  of  the  deed. 

In  ee  X.,  AN  Arranging  Debtoe,  44  I.  L.  T, 

[167— Palles,  L.C.B.,  Ireland. 

VIII.  DISCHARGE, 

9.  Second  Bankruptcy— Suspension  o/ Discharge 
Under  First  Bankruptcy —  Unexpired  Period  of 
Susjjension.] — A  person  who  has  been  adjudi- 
cated bankrupt  on  two  occasions  is  not  precluded 
from  applying  for  his  discharge  under  the  second 
bankruptcy  by  the  fact  that  the  period  for  which 
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VIII.  Discharge — Continued. 
his   discharge    under   the   first  bankruptcy  was 
suspended  is  still  unexpired. 
In  ke  J.  R.  Davies,  26  T,  L.  K.  457— Giflfard, 
[  Registrar. 

IX.  DIVIDENDS. 

[No  iiaragrai'lis  in  tliis  vol.  of  the  Digest.] 

X.  FRAUDULENT  PREEERENCE. 

[No  paragrajihs  in  tliis  vol.  of  the  Digest.l 

XI.  INTERIM  RECEIVER. 

iNo  paiapiaphs  in  this  vol.  of  the  Digest.] 

XII.  OFFENCES. 

[No  i«ragraplis  in  this  vol.  of  the  Digest.] 

XIII.  PETITION. 

See  aho  No.  21,  infra. 

10.  Petition  Dismitised — Payment  of  Costs  hij 
iJehtov  —  Jurisdiction  —  Bankruptcy  Act,  1883 
(1()  &  17  Vict.  c.  52),  s.  105— £aHkru/)tcy  Bides, 
1880  to  1890,  /•.  183  (I).]— A.  obtained  judg- 
ment in  an  action  against  B.  under  Order  11, 
served  him  with  a  bankruptcy  notice,  and  filed 
a  bankruptcy  petition  against  him.  B.  appealed 
against  the  judgment  under  Order  11,  and 
eventually  the  Court  of  Appeal  set  aside  the 
judgment,  and  gave  him  unconditional  leave  to 
defend  on  paying  a  sum  into  Court,  which  he 
did.  When  the  bankruptcy  petition  came 
before  the  registrar,  there  being  then  no  debt 
due  to  the  petitioner  in  consequence  of  the 
decision  of  the  Court  of  Appeal,  the  registrar 
dismissed  the  petition,  but  ordered  B.  to  pay 
some  of  the  costs. 

Held — that  no  receiving  order  having  been 
made,  the  case  was    within  r.   183  (1)    of   the 
Bankruptcy  Rules,  1886  to  1890,  and  there  was 
no  jurisdiction  to  order  B.  to  pay  any  costs. 
In  re  A  Debtor  (No.   1103  of    1909),    [1910] 

[1   K.  B.  313  ;  79  L.  J.  K.  B.  263  ;  101   L.  T. 
841  ;  54  Sol.  Jo.  217  ;  17  M  mson,  6— C.  A. 

11.  Petition  hy  Several  Creditors — Payment  of 
one    Creditor — Joinder  of  JVcw   Creditors — Bi.s- 
ciintiniiance    of    Petition   jj^nding    Appeal    hy 
Behtor — Bight    to    Present    Second    Petition —  | 
Xeglect  hy  Creditors  to  Appear  on  First  Prtition 
— Bankruptcy  Hides,  1886  and  1890,  r.  163.]—  ' 
Where  creditors,  being  advised  that  they    will  I 
not  succeed  on  their  petition,  give  notice  of  dis- 
continuance of  proceedings,  and  consent  to  the 
dismissal  of  their  petition,  they  do  not  "  neglect 
to  appear  "  on  the  iietition  within  the  meaning 
of  r.  163,  and  need  not  obtain  the  leave  of  the  I 
Court  before  jiresenting  a  second  petition.  j 
In  re  Gentry,  [1910]  1  K.  B.  825  ;  79  L.  J. 

[K.  B.  585  ;  54  Sol.  Jo.  252  ;  17  Manson,  104 
— Div.  Ct. 

12.  Petition  hy  sereral  Creditors — Dispute  of 
Stiiiieofthe  Behts— Stay  for  Trial  of  the  Validity 
of  such  Belts — Payment  hy  Behtor  into  Court  of 
such  Behts — ]>'ii/h/  if  Creditors  to  Befuse  such 
Payments—Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  52),  s.  7  (o)— Bankruptcy  Rules,  1886  andlS'JO, 
r,  165.]-  Where  proceedings  have  been  stayed 


on  a  petition  for  the  trial  in  the  county  court  of 
the  validity  of  disputed  petitioning  creditors' 
debts,  and  the  debtor  has  paid  into  tlic  county 
court  the  amount  of  the  debts  claimed  or  estab- 
lished against  him,  such  payment  into  court  is 
not  payment  to  the  creditors,  nor  are  they 
bound  to  take  such  money  out  of  Court,  but  are 
entitled  to  proceed  with  their  petition,  although 
the  total  of  the  petitioning  creditors' debts  would 
have  been  reduced  to  less  than  £50,  if  such 
money  had  been  taken  out  of  Court. 

Brook  v.  BmrrsKn  ((1906)  95  L.  T.  821) 
applied. 

Decision  of  Div.  Ct.  (^supra')  reversed. 
In  re  Gentry,  [1910]  1  K.  B.  825  ;  79  L.  J. 
[K.  B.  585  ;  102  L.  T.  553  ;  54  Sol.  Jo.  377  ; 
17  Manson,  104  ;  suh  nom.  In  re  A  Debtor, 
Ex  parte  Petitioning^  Creditors  and 
Official  Receiver,  26  T.  L.  R.  374— C.  A. 

13.  Beed  of  Assignment — Petitioning  Creditors 
Attending  Meeting  —  Bissefituig  Creditors  — 
Representatives  Attending  Meeting  of  Creditors  to 
Repirrt — Bstoppel.] — The  debtor,  on  October  25th, 
1909,  executed  a  deed  of  assignment  for  the 
benefit  of  his  creditors,  and  all  the  creditors 
except  three  assented  to  the  deed.  On  Novem- 
ber 2nd  the  trustee  under  the  deed  gave  notice 
to  all  the  creditors  of  the  execution  of  the  deed, 
and  on  November  9th  he  sent  a  letter  requesting 
the  creditors  to  attend  a  meeting  on  November 
12th  to  consider  a  proposal  for  the  sale  of  the 
debtor's  share  in  the  business.  The  meeting  was 
duly  held,  at  which  the  three  dissenting  creditors 
were  represented,  but  their  representatives  stated 
that  they  had  no  authority  to  a£:<ent  to  the  pro- 
posal, and  that  they  were  only  there  to  listen 
and  report.  On  November  23rd  the  three  dis- 
senting creditors  presented  a  bankruptcy  petition 
against  the  debtor,  the  act  of  bankru}>tcy  alleged 
being  the  execution  of  the  deed  of  assignment. 
On  December  9tli  one  of  the  dissenting  creditors 
wrote  to  the  trustee  re  lucsting  the  return  of 
certain  goods  which  had  been  in  the  possession 
of  the  debtor,  and  which  the  creditor  claimed  as 
his  property. 

Held — that  the  petitioning  creditors  had  not 
by  their  conduct  estopped  themselves  from  rely- 
ing on   the   act  of   bankru[)tcy  that   had  been 
committed  by  the  debtor. 
In  re  Walker,  26  T.  L.  R.  260— Div.  Ct. 

14.  Building  Society  Petitioners  —  Petition 
Sifjned  by  Secretary — Bankruptcy  Rules,  r.  258 — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  148.] 
— A  bankriqitcy  petition  by  a  building  society, 
incorporated  under  the  Building  Societies  Act, 
1874,  against  a  debtor  was  signed  by  the  society's 
secretary,  who  was  duly  authorised  in  that 
behalf. 

Held— that  r.  258  of  the  Bankrujitcy  Rules 
had  no  application  to  such  a  case,  and,  therefore, 
that  the  petition  did  not  require  to  be  supported 
by  an  afHdavit  of  the  secretary  stating  that  he 
was  such  secretary  and  that  he  was  authorised 
to  {)resent  the  petition. 
In  ke  Tovey,  26  T.  L.  R,  456 -Div.  Ct. 
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XIV.  PRACTICE. 

See  also  V.,  VII.,  supra,  XVI.,  infra. 

15.  Rcjecb'mi  of  Proof  for  Voting— Time  for 
Appeal— Noticeof  Appeal— BanhruptcijAct,\%%'d 
(45  &  47  Vict.  c.  52),  s.  139,  Sched.  L,  rr.  7,  14— 
Bankruptcy  Mules,  1886,  rr.27,  230.]— Notice  of 
appeal  against  the  decision  of  the  official  receiver 
rejecting  a  proof  for  the  purposes  of  voting  must 
be  served  upon  the  respondents  within  twenty- 
one  days  from  the  date  of  such  decision,  and  must 
give  the  respondent  eight  days  before  he  is  to  be 
called  upon  to  appear  and  argue  the  appeal. 

In  ee  Smith,  Ex  parte  Valentine,  [1910] 
[W.  N.  23  ;  5i  Sol.  Jo.  215— Phillimore,  J 

16.  Judyiiieid  Siiinmom — Discliarge  of  Order 
for  Payment  hy  Instalments  on  Application  hy 

Creditor— Dehturs  Act,  1869  (32  &  33  Vict.  c.  62), 
.,.  5  (2).]— A  creditor  who  has  obtained  an  order  I 
under  the  Debtors  Act,  1869,  for  payment  of  a 
judgment  debt  by  instalments  is  entitled,  on 
default  in  payment  of  the  instalments,  to  have 
the  order  discharged  in  order  to  enable  him  to 
take  other  proceedings  for  the  recovery  of  the 
debt. 

In  ke  Mitchell,  Ex  parte  Cohen,  [1910] 
[W.  N.  24  ;  54  Sol.  Jo.  252— Phillimore,  J. 

11.  Appeal — Time f or lirinijing  Appeal — JSpecial 
Circumstances  for  Ertension  of  Time — Banh- 
ruptcg  Rules,  1886-1890,  /•.  130].— A  mistake  of 
law  made  by  the  appellant's  solicitors  does  not 
constitute  special  circumstances  entitling  the 
ajipcllant  to  an  extension  of  time  for  bringing  his 
appeal. 

In  ee  Debtor  (No.  692,  of  1910),  [1910]  W.  N. 
[224  ;  55  Sol.  Jo.  48— C.  A. 

18.  Costs — Appointment  ofXeio  Trustee— Taxa- 
tion— Allocatur  —  No  Xotice  to  Xew  Trustee  — 
lietaxation— Bankruptcy  Pules,  1886  a)id  1890, 
rr.  120,  122.] — At  a  meeting  of  the  creditors  of  a 
bankrupt,  at  which  P.  was  appointed  trustee,  a 
proof  by  one  V.  for  a  large  amount  was  rejected 
for  voting  purposes.  Subsequently  a  solicitor  was 
duly  appointed  to  act  for  the  trustee  in  certain 
matters  relating  to  the  estate.  On  March  1st, 
1910,  V.  successfully  appealed  against  the  rejec- 
tion of  his  proof.  A  new  meeting  of  creditors 
was  thereupon  called  for  March  18th,  and  on  that 
date  W.  was  appointed  trustee  in  place  of  P.  On 
March  15th,  tire  solicitor  who  had  acted  for  P. 
lodged  his  bill  for  costs  of  taxation  and  obtained 
an  appointment  to  tax  same,  but  he  gave  no 
notice  thereof  to  the  official  receiver  or  to  the 
new  trustee  as  required  by  rule  120  of  the 
Bankruptcy  Ktdes,  1886  and  1890.  On  April 
22nd  the  taxing  Master,  who  was  not  aware  of 
the  appointment  of  the  new  trustee,  taxed  the 
bill  and  gave  his  allocatur.  The  solicitor  then 
applied  to  the  new  trustee  for  payment  of  the 
amount  of  the  allocatur,  but  the  trustee  declined 
to  jiay  same,  and  he  now  applied  that  the 
allocatur  might  be  set  aside  and  that  the  bill  of 
costs  might  be  remi':ted  for  retaxation. 

Held — that  the  allocatur  should  be  suspended 
as  notice  of  the  appointment  to  tax  the  costs 


ought  to  have  been  given  to  the  new  trustee 
and  also  to  the  official  receiver,  and  that  the  bill 
of  costs  must  be  referred  back  for  retaxation  with 
liberty  to  the  new  trustee  to  attend  and  to  carry 
in  objections  if  so  advised. 
In  re  Smith.  Ex  partk  Wilson,  [1909]  2 
[K.  B.  346  ;  80  L.  J.  K.  B.  16 ;  102  L.  T.  861  ; 
26  T.  L.  K.  492— Phillimore,  J. 

19_  Ciisfs-To-ration— Seizure  hy  Slwrijf  under 
fi.  fa.  —  Interpleader  —  Sale— Sheriff's  "  ( 'osts 
of  E-L-ecuiion'"  —  Receiving  Order  —  Banh- 
i-uptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  11  (1) 
—  Bankruptcy  Rules,  1886  and  1890,  rr.  118, 
119.] — A  sheriff  seized  goods  under  n  f.  fa. 
On  a  claim  being  made  under  a  bill  of  sale 
the  sheriff  interpleaded.  An  order  was  made 
by  consent  on  Ihe  interpleader  summons  that 
the  sheriff  should  sell  enough  to  satisfy  the 
bill  of  sale  holder,  the  execution  creditor,  and 
the  costs  of  all  parties,  including  the  sheriff'. 
Before  the  sale  was  held,  a  receiving  order  was 
made  against  the  debtor.  The  sheritf  sold  some 
of  the  goods  and  realised  enough  to  pay  every- 
i  thing  included  in  the  interpleader  order,  where- 
upon the  official  receiver  stopped  the  sale.  The 
costs  were  taxed  in  the  King's  Bench  Division, 
and  the  sheriff  was  allowed  (^tnter  alia)  the  judg- 
ment creditor's  and  his  own  costs  of  the  inter- 
[)leadcr.  iThe  official  receiver  subsequently 
required  the  sheriff's  costs  to  be  taxed  under 
r.  119  of  the  Bankruptcy  Rules.  The  taxing 
master  in  bankruptcy  disallowed  these  costs  on 
the  ground  that  they  were  not  "  costs  of  execu- 
tion" within  sect.  11  (1)  of  the  Bankruptcy  Act, 
1890. 

Held— (1)  that  the  sheriff's  costs  on  the 
interpleader  summons  were  "  costs  of  execution  " 
within  the  section  ;  (2)  but  that  the  execution 
creditor's  costs  on  the  interpleader  summons  were 
not. 

In  re  Kogers,  Ex  parte  Sheriff  of  Sussex, 

[1911]  1  K.  B.  104;  [1910]  W.  N.  238;    103 

I      L.  T.  576 ;  27  T.  L.  K.  59  ;  55  Sol.  Jo.  78— 

I  I'hillimorc,  J. 

I      20.   Costs— Ta.raf ion— Employment  of  Solicitor^ 

\  l>y  Offcial  Rpcelrer  icitk  Sanction  of  Board  of 

\  trade — Limit  of  Amount  of  Costs  to  he  Incurred 

I  —Bankruptcy  'Act,  1883  "(46  &:  47  Vict.  c.  52), 

i  s.  I'd— Bankruptcy  Act,  1890  (53  &  54  Auct.  c.  71), 

i  s.  15.] — When  the  Boai-d  of  Trade,  in  sanctioning 

the  employment  of  solicitors  to  act  for  the  official 

receiver  in  a  bankruptcy,  limit  the  amount  of  the 

costs  to  be  incurred,  they  are  at  liberty  to  extend 

such  limit  even  after  the  completion  of  the  work 

on  which  the  solicitors  have  been  employed. 

In  re  Lawrance  and  Porter,  [1910]  W.  N. 

[270  ;  55  Sol.  Jo.  94 — Phillimore,  J. 

21.  Disco  eery  —  Interrogatories — Application 
hi/  Petitioning  Creditor — Bankruptcy  Rules,  1886 
\(ind  1890,  ;■.'  72— Aff da  rit  of  Truth  of  State- 
!  me?)ts  in  Petition— Form  12.]— A  petitioning 
'  creditor  will  not  be  allowed  to  administer 
j  interrogatories  to,  or  to  obtain  discovery  from,  a 
debtor  to  assist  him  to  support  his  petition  ;  nor 
should  he  use  Form  12  in  swearing  to  the  truth 
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XIV.  Ttactice— Continued. 

of  the  allegations  in  his  petition  unless  they  are 

true  to  his  knowledge. 

In  kk  a  Debtor  (Xo.  7  of  I'JIO),  [1910] 
[2  K.  B.  oV  ;  .v;(^  num.  In  re  A  Debtor,  1U2 
L.  T.  GDI  ;  .sub  num.  In  re  A  Dkbtor,  Ex 
PARTE  Petitioning  Creditors,  26  T.  L.  R. 
429  ;  sub  nom.  In  re  A  Debtor,  Ex  parte 
Taylor  &  Co.,  Ld.,  5i  Sol.  Jo.  159 — C.  A. 

XV.  PKIOEITIES. 

22.  Preferential  Payment — Friendli/  Societi/ — 
Banltruptcy  of  E.r-Treasurer  —  Debt  due  tu 
Society — Rigid  of  Society  to  Preferential  Pay- 
ment— Preferential  Payments  in  Bankruptci/ 
Act,  1888  (51  &  52  Vict.  c.  62),  .s-.  2,  sub-s.  1— 
Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25), 
s.  35.] — Sect.  35  of  the  Friendly  Societies  Act, 
1896,  provides  that  "upon  the  death  or  bank- 
ruptcy of  any  oflicer  of  a  registered  society 
having  in  his  possession  by  virtue  of  his  office 
any  money  or  property  belonging  to  the  society," 
the  trustees  of  tlie  society  are  entitled  to  be  paid 
such  money  in  preference  to  any  other  debt  or 
claim  against  such  officer's  estate. 

Held — that  the  above  section  applied  in  a 
case  where  the  bankrupt  had  ceased  to  be  an 
officer  of  the  society  some  time  before  he  became 
bankrupt,  but  had  not  handed  over  the  money 
in  his  possession  as  such  officer  to  the  trustees  of 
the  society. 

In  re  Miller  ([1893]  1  Q.  B.  327)  applied. 
In  re  Eilbeck,  Ex  parte  Trustees  op  the 
[Good  Intent  Lodge,  Xo.  978,  of  the 
Grand  United  Order  of  Oddfellows, 
[1910]  1  K.  B.  130  ;  79  L.  J.  K.  B.  265  ;  101 
L.  T.  688  ;  26  T.  L.  K.  Ill  ;  51  Sol.  Jo.  118  ; 
17  Manson,  1 — Fhillimore,  J. 

XVI.  PROOF  OF  DEBTS. 


See  also  Xo. 


supra. 


23.  Sectored  Creditor  —  3Iortgage  —  Vendor's 
Lien — Assessment  of  Securities  as  a  Whole — 
Consolidation — Life  Policies — Prem  iums  Paid  by 
Jlortyayee.] — Where  a  cretlitor  of  a  bankrupt  is 
entitled  to  a  small  debt  charged  upon  a  pro- 
perty of  large  value  and  to  a  large  debt  charged 
upon  a  property  of  small  value,  and  has  no 
right  to  consolidate,  the  trustee  in  bankruptcy 
cannot  allow  him  to  prove  for  one  aggregate 
amount  stating  that  he  holds  one  aggregate 
security,  and  thus  give  him  the  benefit  of  con- 
solidation, so  as  to  take  the  unsecured  balance 
of  the  large  debt  out  of  the  surplus  value  of 
security  in  the  case  of  the  security  for  the  small 
debt. 

In  P.'s  bankruptcy  B.  K.  &;  Co.  were 
creditors  for  ii6,197.  They  held  a  mortgage 
executed  by  B.  in  their  favour  of  two  life  policies, 
of  a  debt  due  to  1'.  and  of  certain  freehold  pro- 
perty. They  also  claimed  a  vendor's  lien  on  cer- 
tain steamship  shares.  They  lumped  together  the 
latter  and  the  mortgage  and  assessed  their  total 
security  at  i;3,806.  B.'s  trustee  admitted  tlieir 
proof  for  the  balance  of  J:2,691,  and  for  this  they 
subsequeutly'reccived  a  eompositiuu  of  126-.  iu  the  I 


pound.  The  debt  due  to  P.  realised  more  than 
anticipated,  and  out  of  the  proceeds  of  it  the 
trustee  paid  to  B.  K.  k  Co.  £2,276,  being  the 
value  which  they  had  put  on  this  debt  and  the 
freehold  property.  The  life  policies,  valued  at 
JS205,  realised  less  than  that  sum.  The  bank- 
ruptcy having  baen  annulled,  P.  executed 
further  mortgages  on  the  freehold  property  and 
again  became  bankrupt.  The  property  was  sold 
by  a  first  mortgagee,  who  paid  the  balance  of  the 
proceeds  into  Court.  Out  of  this  sum  B.  K.  & 
Co.  now  claimed  to  be  repaid  the  unpaitl  balance 
of  the  £3,806. 

Held— that  B.  K.  &;  Co.  were  not  entitled  to 
have  their  claim  in  respect  of  the  steamship 
shares  satisfied  out  of  the  sum  in  Court,  but  that 
as  the  trustee  could  not  compel  a  creditor  to 
value  separate  properties  comprised  in  one  mort- 
gage they  were  entitled  to  have  made  good  the 
loss  on  the  life  policies. 

Pearce  v.  Bullard,  King  c)'-  Co.  ([1908]  1  Ch. 
780  ;  77  L.  J.  Ch.  310  ;  98  I-.  T.  527  ;  24  T.  L.  R. 
353  ;  52  Sol.  Jo.  301  ;  15  Manson,  88— Joyce,  J.) 
overruled. 

Decision  of  Warrington,  J.,  reversed. 

Held  further— that  B.  K.  &  Co.  were 
entitled  to  be  repaid  with  interest  the  premium 
paid  by  them  to  keep  alive  the  policies  from  the 
date  of  the  receiving  order  and  not  merely  from 
the  date  on  which  they  were  admitted  to  prove 
for  the  balance  due  to  them  as  unsecured 
creditors. 
In  re  Pearce's  Trusts,  [1909]  2  Ch.  492  ;  78 

[L.  J.  Ch.  628,  784  ;  100  L.  T.  792  ;  101   L.  T. 
300  ;  16  Manson,  191,  265— C.  A. 

24.  Ajiplication  to  E-cpunge  Proof  —  Locus 
standi  of  Debtor — Scliem  e  ofArra  ngement — Ba  nk- 
rujJtcy  Act,  1883  (46  i:  47  Vict.  c.  52),  Sched.  II., 
r.  25.] — A  debtor  has  no  locus  standi  to  apply  to 
expunge  a  proof  unless  there  is  a  proposal  for  a 
composition  or  scheme  of  arrangement  actually 
lodged  with  the  official  receiver  at  the  time 
when  the  debtor's  application  comes  on  for 
hearing. 
In  re  Benoist,  [1909]  2  K.  B.  784  ;  78  L.  J. 

[K.  B.  1105  ;  101  L.  T.  432  ;  53  Sol.  Jo.  700  ; 
16  Manson,  276 — Phillimore,  J. 

26.  Unsuccessful  Application  by  Debtor  to  Ex- 
punge Proofs  —  Scheme  PendiJig  —  Subsequent 
Adjudication — Costs  of  Creditors  in  Besi sting 
Debtor's  ApijUcation.']^ AxQCQixiug  order  having 
been  made  against  the  debtor,  he  submitted  a 
scheme  of  arrangement,  and  while  the  scheme 
was  pending  he  moved  to  expunge  the  proofs 
lodged  by  two  of  his  creditors.  The  application 
was  dismissed  with  costs.  The  scheme  was  not 
sanctioned  by  the  Court,  the  debtor  was  adju- 
dicated a  bankrupt,  and  a  dividend  of  5*-.  in  the 
pound  had  been  paid  to  all  the  creditors  hj  the 
trustee  in  the  bankruptcy.  The  Court  refused  to 
sanction  payment  by  the  trustee  of  the  costs 
incurred  Ijy  the  two  creditors  in  the  application 
by  the  bankrupt  to  expunge  their  proofs. 
In  re  Pilling,  [1909]  2  K.  B,  788  ;  78  L.  J. 

[K.  B.  1107;  101   L.  T.  433  ;  25  T.  L.  K.  809  ; 
16  Manson,  280— PhiUimore,  J. 

2—2 
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XVI.  Proof  of  HehtB  —  Contimcd. 

26.  Bankruptcy  of  Trustee — Trustees  Abxcvud- 
tng—Ko  other  Trustee— Gestms,  que  Trustent 
Proi-ingfor  Debt.] — Where  trustees  have  become 
bankrupt  the  cestuls  que  trustent  may  prove 
personally  against  the  bankrupt  estate  if  they 
obtain  the  leave  of  the  Court. 

In  re  Bkadley.  Ex  parte  Walton,  54  Sol.  Jo. 
[377— Phillimore,  J. 

27.  Rejection  of  Proof—New  First  3Ieetuu/— 
Pankruptcy  Act,  1883  (46  &  47  A^ict.  c.  52), 
Sched.  J.,  rr.  1—9.]— The  Court  will  not  direct 
a  new  first  meeting  of  creditors  to  be  held  at  the 
instance  of  a  creditor  whose  proof  was  rightly 
rejected  at  the  first  meeting  of  creditors,  but 
has  since  been  put  in  order  and  been  ordered  to 
be  admitted. 

Order    of    I'hillimorc,    J.    (/«     re    Pradley, 
P.r  parte  Walton,  supra)  varied. 
In  re  Bradley,  Ex  partk  Bourner,  54  Sol.  Jo. 
[444— C.  A. 

XVII.  PROPERTY  OF  BANKRUPT. 
(a)  Generally, 

28.  Property  Held  hy  Bankrupt  on  Trust  for 
Another  Person — Conipositton  icith  Creditors — 
Assiynment  of  Ba?ikrupt\s  Property  to  Him  in 
Trust  for  His  Wife  —  LiaUlity  of  Bankrupt 
under  Leases— Bankruptcy  Act,  1883  (4(5  &  47 
Vict.  c.  52),  s.  44.]— The  defendant  was  the 
assignee  of  two  leases  granted  by  the  plaintiffs 
which  contained  the  usual  covenants,  including 
a  covenant  not  to  assign  without  the  lessors' 
consent.  He  agreed  to  sell  these  leases  to  his 
wife,  and  to  execute  a  proper  assignment  to 
her  provided  that  the  lessors'  consent  was  pre- 
viously obtained.  Xo  assignment  was  in  fact 
ever  executed,  but  the  purchase-money  was 
paid  by  the  wife  out  of  her  separate  estate. 
Subsequently  the  defendant  became  bankrupt, 
and  the  trustee  in  bankruptcy,  in  consideration 
of  moneys  sufficient  to  pay  a  dividend  of  10*\  in 
the  pound,  assigned  to  the  defendant,  as  trustee 
for  his  wife,  the  whole  of  the  defendant's  estate. 
The  plaintiffs  had  no  notice  of  the  agreement 
for  sale  to  the  defendant's  wife,  nor  of  the  bank- 
ruptcy, nor  of  the  assignment  by  the  trustee  in 
bankruptcy.  The  plaintiffs  sued  the  defendant 
for  arrears  of  rent  due  at  the  expiration  of  the 
terms  of  the  leases  and  for  breach  of  covenant 
to  repair. 

Held — that  the  residue  of  the  terms  created 
by  the  leases  vested  in  the  trustee  in  bankruptcy, 
who  stood  possessed  of  the  same,  subject  to 
satisfying  his  own  lien,  for  the  defendant's  wife, 
and  they  passed  from  the  trustee  in  bankruptcy 
to  the  d»feudant  under  a  new  title  :  and  that, 
this  being  so,  the  defendant  was  liable  as  assignee, 
and  his  bankruptcy  was  no  answer  to  the  plain- 
tiffs' claim. 

Decision  of  Hamilton,  J.,  reversed. 

GOVERNOUS      OK      ST.     THOMAS'S    HOSPITAL    r. 

[Richardson,  [1910]  1  K.  B.  271  ;  79  L.  J. 
K.  B.  488  ;  101   L.  T.  771  ;  17  Manson,  129— 

C.  A. 


29.  Attachment  ij/  Debt — Judytnent  Creditor  of  \ 

Scottish  Debtor — Debt  due  to  Judytnent  Debtor  \ 

in   Enyland— Garnishee    Order   in   Enyland —  '• 

Sub.scijuoit  Bankruptcy  in  Scotland  ofJudyment  ; 

Dehtor—ChiiiH  by  Scottish  Trustee  in  Bankruptcy  \ 

— Biqhts  of  Trustee — Bankruptcy  {Scotland)  Act,  - 

18oG'(19  &  20  Vict.   c.   7 ^J)— Bankruptcy  Act,  ' 

1883  (46  &  47  Vict.  c.  52),  ss.  45,  117.J— The  , 

judgment  creditor  of  a  Scottish  debtor  obtained  ! 

a  garnishee  order  nisi  in  respect  of  a  debt  due  to  \ 

the  judgment  debtor  in  England  and  sei'ved  it  | 

upon   the  garnishee.      Shortly   afterwards    the  : 
judgment  debtor  was  made  a  bankrupt  in  Scot- 
land and  a  trustee  was  aiipointcd  by  an  order 

which  had  the  effect  of  vesting  in  hira  all  the  : 
property  of  the  bankrupt  wherever  situate. 

Held — that    the    judgment     creditor     was 
entitled  to  receive  the  debt  in  priority  to  the 

Scottish  trustee  in  bankruptcy.  : 

Decision  of   C.  A.  ([1910]   1  K.  B.  339;   79  ' 

L.  J.  K.  B.  369  ;  102  L.  T.  113  ;  17  Manson,  86)  ; 

affirmed.  ! 

Galbraith  r.  Grimshaw  and  Baxter,  [  1910]  i 

[A.  C.  508  ;  79  L.  J.  K.  B.  1011  ;  103  L.  T.  j 

294  ;  54  Sol.  .Jo.  634  ;  17  Manson,  183— H.  L.  | 

30.  Sale  of  Goods— Fraud  of  Buijer—Bank-  j 
ruptcy— Seller's  Piyht  to  Di-sathrm  Sale— Title  of  J 
Trustee  in  Bankruptcy  —  Bankruptcy  Act,  1883  i 
(46  &  47  Vict.  ('.52),  ss.  43,  44.] — Where  a  con-  ; 
tract  for  the  sale  of  goods  is  induced  by  the  ; 
buyer's  fraudulent  misrepresentations,  the  seller  j 
maj^  disaffirm  the  contract  and  re-take  possession  j 
of  the  goods  after  the  date  of  a  receiving  order  ; 
made  against  the  buyer.  j 
TiLLEY  r.  Bowman,  Ld.,  [1910]  1  K.  B.  745;  ! 

[79  L.  J.  K.  B.  547  ;  102  L.  T.  318  ;  54  Sol.  Jo.  ; 

342  ;  17  Manson,  97 — Hamilton,  J.  ! 

31.  Marriage  Settlement — Covenant  to  Settle  \ 
After-acrjuired  Furniture — "Actually  Trans-  j 
ferred"— Bankruptcy  Act,  1883  (46  &  47  Vict.  , 
c.  52),  .s.  47  (2).]— The  debtor  on  his  marriage  , 
executed  a  settlement  containing  a  covenant  to  ; 
settle  his  after-acquired  furniture.  He  from  ' 
time  to  time  purchased  furniture  which  was  used  j 
in  his  home,  but  no  list  was  furnished  to  the  j 
trustee  of  the  settlement  nor  did  the  trustee  | 
Icnow  the  amount  so  jmrchased  ;  but  he  was  in  i 
the  habit  of  visiting  the  debtor  at  the  house.  j 

Held — that  the  use   of   the  furniture   at   a 

house  which  was  purchased  in  the  wife's  name,  j 

where  it  ought  to  have  been  used,  constituted  j 

an   actual   transfer    to   the   trustee   within   the  I 

meaning  of  sect.  47,  sub-sect.  2,  of  the  Bank-  ! 
ruptcy    Act,    1883,    and    that    the    trustee    in 
bankruptcy  had  no  right  to  claim  the  furniture. 

Decision  of  Phillimore,  J.  (  [1910]  W.  N.  190  ;  . 
54  Sol.  Jo.  721)  affirmed. 
In  re  Magnus,  Ex  parte  Salajian,  [1910] 

[2  K.  B.  1049  ;  80  L.  J.  K.  B.  71  ;    103  L.  T.  ] 
406— C.  A. 
(b)  Order  and  Disposition. 

[No  paiasiaiOis  in  this   vol.  of  tlie  Digest.]  { 

(c)  TJndiscliarged  Bankrupt— After-acquired  I 
Property. 

[No  paragraphs  in  this  vol.  of  the  Dijjest.] 


41 


BANKRUPTCY  AND  INSOLVENCY. 


42 


XVIII.  RECEIVING  ORDER. 

See  also  Xo.  30,  niipru. 

32.  Decree  for  Diasolution  of  Marriage — Order 
for  Pai/iiie/it  of  Coats  hij  Co-respondent — Bank- 
ruptcy Act,  1SS3  (40  cV:  47  Vict.  c.  52),  s.  103, 
suh-s.  o— Debtors  Act,  18G9  (32  &  33  Vict. 
c.  62),  s.  5.] — Although  a  decree  nisi  for  dissolu- 
tion of  marriage  containing  an  order  for  the 
payment  of  the  petitioner's  costs  by  the  co- 
respondent is  not  a  final  judgment  upon  which 
a  bankruptcy  notice  can  be  founded,  a  receiving 
order  may,  nevertheless,  be  made  against  the  co- 
respondent upon  a  judgment  summons  in  lieu  of 
committing  him  to  prison  for  default  in  payment 
of  the  money  due  under  the  order. 

In    re    Hallman,    Ex    parte    Ellis    and 

[Collier,  [1909]  2  K.  B.  480  ;  78  L.  J.  K.B. 

1009  ;  100  L.  T.  861  ;  2.j  T.  L.  R.  (;07  ;  .53  Sol.  Jo. 

544  ;  16  Manson,  274— Phillimore,  J. 


33.  Xo  Sclicme  Accepted  —  J\)xtponcnicHt  of 
Adjudication —  Wishes  of  Creditors — Banliritptcii 
Bides,  188G  to  1890,  /•.  192.]— Under  ordinary 
circumstances,  where  a  receiving  order  has  been 
made,  unless  a  scheme  is  accepted  either  at  the 
first  meeting  of  creditors  or  at  one  adjourument 
there(jf,  on  the  application  of  the  official  receiver 
the  debtor  may  be  adjudicated  a  bankrupt 
against  the  wishes  of  the  creditors,  although  the 
Court  will  have  regard  to  them. 

Ix  re  Debtor  (No.  518  of  1910).  130  L.  T.  Jo. 
[176— C.  A. 

XIX.  SCHEME  OF  ARRANGEMENT. 

See  No.  33,  supra. 

XX.  SET-OFF. 

34.  Mutual  Dealings—Contract  to  P'lrchase 
Beat  Estate  ~-  Purcltase-Moncy — Banltruptcy 
Act,  1S83  (46  &  47  Vict.  c.  52),.?.  38.]— A  person 
who  has  a  contract  to  purchase  real  estate  from 
the  bankrupt  entered  into  prior  to  the  receiving 
order  can  set  off  a  debt  due  to  him  from  the 
bankrupt  at  the  date  of  the  receiving]  order 
against  the  purchase-money  due  under  the 
contract. 

Decision  of  Div.  Ct.  (101  L.  T.  687  :  26  T.  L.  R. 
100;  54  Sol.  Jo.  102)  aflirmed  (Moulton,  L.J. 
dissenting). 

Ix  re  Taylor,  Ex  parte  Norvell.  [1910]  1 

[K.   B.   562  ;    79  L.  J.    K.  B.  610  ;  102   L.  T. 

84  ;  17  Manson,  145  ;  suJj  noin.  Ix  RE  TAYLOR, 

Ex  PARTE  SUTCLIFFE,  26  T.  L.  R.  270  ;  54 

Sol.  Jo.  271— C.  A. 

35.  Sale  if  Goods — Fraudulent  Misrepresenta- 
tion hij  Buiier— Bankruptcy  of  Bui/er— Damages 
—Bankruptcy  Act,  ,1883  (46  &  47  Vict.  e.  52), 
s.  38.] — Where  a  contract  for  the  sale  of  goods  is 
induced  by  the  buyer's  fraudulent  misrcpresenta- 
tioms,  a  claim  for  damages  for  the  fraudulent 
misrepresentation  may  be  set  off  under  the 
mutual  credit  clause  (sect.  38)  of  the  Bankruptcy 
Act,  1883,  against  a  claim  by  the  buyer  to  recover 


back  the  money  paid  under  the  contract  of  sale 

which  has  been  rescinded. 

TiLLEY  r.  Bowman.  Ld.,  [1910]  1  K.  B.  745  ; 

[79  L.  J.  K.  B.  547  ;  102  L.  T.  318  ;  54  Sol.  Jo. 
342;  17  Manson,  97 — Hamilton,  J. 

See  S.  C.  under  XVII.  (a),  supra. 

XXI.  TRUSTEE. 

See  also  No.  29,  supra. 

36.  Default  of  Trustee— Fidelity  Bond — 
Liability  of  A<isiirance  Conij)any  under  Bond  to 
Board  of  Trade — Penal  Interest  Payable  hij 
Trustee— Banltruptcy  Act,  1883  (46  &' 47  Vict. 
c.  52),  s.  74  (6).] — When  an  assurance  com- 
pany gives  a  bond  to  the  Board  of  Trade  to  make 
good  any  loss  or  damage  occasioned  to  the  bank- 
rupt's estate  by  any  default  of  the  trustee  it  is  not 
liable  to  make  good  the  trustee's  default  in  pay- 
ment of  the  penal  interest  exacted  from  him, 
under  sect.  74,  sub-sect.  6,  of  the  Bankruptcy 
Act,  1883,  for  improper  retention  of  the  moneys 
of  the  estate. 

Decision  cf  Phillimore.  J.  (  [1910]  1  K.  B.  401  ; 
79  L.  J.  K.  B.  434  ;  lOl'  L.  T.  862  ;  26  T.  L.  R. 
167  ;  54  Sol.  Jo.  136  ;  17  Manson,  81)  reversed. 
Board  of  Trade  c.  Employers'  Liability 

[Assurance   Corporation,   Ld.,   [1910]   2 

K.  B.  649  ;  79  L.  J.  K.  B.  lOOl  ;  102  L.  T. 

850  ;  26  T.  L.  R.  511  ;  54  Sol.  Jo.  581— C.  A. 

37.  Default  of  Trustee— Fidelity  Bond— For- 
feited Benmneration  —  Set-off — Bankruptcy 
Act,  1882  (46  &  47  Vict.  c.  52),  's.  74  (6).]— Where 
a  fidelity  guarantee  society  contracts  to  make 
good  whatever  money  is  not  properly  accounted 
for  by  a  trustee  in  bankruptcy,  and  the  trustee 
makes  default,  no  (luestiou  of  set-off  can  arise  in 
respect  of  remuneration  which  would  have  been 
due  as  having  been  earned,  if  the  trustee  had 
made  no  default,  as  that  remuneiation  is  declared 
by  statute  to  be  forfeitetl  and  is  therefore  no 
longer  due  to  the  trustee  who  has  made  default. 

Board    of    Trade   *•.  Guarantee  Society, 
[(1896)  [1910]  1  K.  B.  408,  n.— Div.  Ct. 

38.  Bankruiitry  of  Judyuicnt  (  red  it  or— Leave 
1o  Trustee  to  issue  B-cccutinn — .Xot  made  Party  to 
Action  —  Bi///it  to  issue  Bankruptcy  Xotice  — 
Bankruptcy' Act,  1890  (.53  &  54  Vict.  c.  71),  ss.  1, 
4—7^.  S.  C,  Ord.  17,  /•.  4  ;  Ord.  42,  ;•.  23.J— 
Where  a  jmlgmeut  creditor  becomes  bankrupt, 
his  trustee  in  bankruptcy  need  not  be  made  a 
party  to  the  action  iiihIit  ()i-<I.  17,  r.  4,  before 
obtaining  leave  to  i>Mir  ixciMitiun  under  Ord.  42, 
r.  23,  and,  having  obtaincil  that  leave,  is  under 
sect.  1  of  the  Bankruptcy  Act,  1890,  to  be  deemed 
a  creditor  for  the  purpose*  of  sect.  4  of  the  Bank- 
ruptcy Act,  1883. 

Dictum  of  Cotton,  L.J.,  in  In  re  Woodall 
((1884)  13  Q.  B.  D.  479,  483)  approved. 

Dictum  of  Wright,  J.,  in  In  re  Clements  ([1901 1 
1  Q.  B.  260,  263)\lissented  from. 
Ix  RE  Bagley,    [1910]  W.  N.  224  ;  103  L.  T. 
[470  ;  55  Sol.  .hi.  48— C.  A. 

XXII.  VOLUNTARY  ASSIGNMENT. 

[No  liaiagraph.s  in  this  vol.  ol  the  Digest.] 
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Si-'c  Criminal  Law  ;  Insukance,  No.  ID  ; 
Shipping  and  Navigation. 


BARRISTERS 


See    Practice.   Nos. 

TOES,  V.   (d). 


35.    36  :    SoLlCl- 


BASTARDY. 

I.  Affiliation  Proceedings. 

iNoijaragiaphs  in  tins  rol.  of  the  Digest.] 

IT.  Custody  of  Bastards. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Legitimacy. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

Sec  also  Practice. 


BATHS    AND    WASH- 
HOUSES. 

See  Local  Government,  No.  19  ;  Public 
Health. 


BATTERY. 

See  Criminal  Law  ;  Trespass. 

BECHUANALAND. 

See  Dependencies  and  Colonies. 


BEES. 

See  Animals. 


BENCH  WARRANTS. 

See  Criminal  Law  and  Procedure. 


BENEFICE. 

See  Ecclesiastical  Law. 


BENEFIT   BUILDING 
SOCIETIES. 

See  Building  Societies. 


See    Criminal     Law  ;    Gaming    and 
Wagering  ;  Intoxicating  Liquors. 


BICYCLES. 

See    Carriers  ;    Highways  ;     Street 
Traffic. 


BILLS   OF    EXCHANGE, 

PROMISSORY   NOTES, 

AND   NEGOTIABLE 

INSTRUMENTS. 

For  Cheques,  aee  vndei-  Bankers  and  ; 

Banking,  II.  \ 

col.  \ 

I.  Bills  op  Exchange       .        .        .     'A  , 

(No  paragiaphs  in  this  vol.  of  the  Digest,] 

II.  Promissory  Notes  ,        .        .        .44 

III.  Instruments      Negotiable      by 

Mercantile  Usage  .        .        .    44  ; 

See  also  Bankers. 

I.  BILLS  OF  EXCHANGE. 

[No  paragraphs  in  this  vol.  of  the  Digest.]  ^ 

II.  PROMISSORY  NOTES.  \ 

See  also  Husband  and  Wife,  No.  8.  ■ 

1,  Validity — Sum  Stated  in  Figures  in  Man/in  '• 
— Not  Stated  in  Bodij  of  Note— Bills  of  Mcchanqe  \ 
Act,  1882.(45  &  4G  Vict.  c.  61),  .v.  83.]— A  \ 
promissory  note,  bearing  an  embossed  &d.  ' 
stamp,  with  the  figures  £50  in  the  margin,  but  ! 
no  sum  stated  in  the  body  of  the  note,  held  to  ; 
be,  as  between  the  original  parties  to  it,  a  valid  \ 
and  complete  note  for  £50,  there  being  evidence 
to  show  that  they  had  so  regarded  it,  and  a  ; 
finding  by  the  judge  at  the  trial  without  a  jury,  j 
that  it  was  given  in  payment  of  a  debt  of  £50. 
Heeney  r.  Addy,  [1910]  2  I.  R.  688— Di v.  Ct.,  \ 

[Ireland.  \ 

III.  INSTRUMENTS  NEGOTIABLE  BY  \ 
MERCANTILE  USAGE.  j 

2.  Eeceipt  for  Arnnj  Pension — Paijmaster-  \ 
GeneraVs  Pay  ^Yarr((nt.'\ — A  form  of  receipt,  j 
signed  by  a  retired  army  officer  for  the  amount  j 
of  his  pension  due  and  having  the  following  note  j 
at  the  foot : — "  This  receipt  must  be  presented  ! 
for  payment  by  a  London  banl^erj  but  may  be  ! 
negotiated  in  the  country  or  abroad,  and  is  to  be  | 
left  by  the  banker  at  the  Paymaster-General's  j 
office  one  day  for  examination,"  is  not  a  negotiable  J 
instrument.  j 
Jones  &  Co.  r.  Coventry,  [1909]  2  K.  B.  1029  :  ' 

[79  L.  J.  K.  B.  41  :  101  L.  T.  281  ;  25  T.  L.  E.  * 

736  ;  53  Sol.  Jo.  734— Div.  Ct,  \ 

See  S.C.  Bankers  and  Banking,  No.  2.  ' 
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BILLS  OF   LADING. 

See  Shippinu  and  Navigation. 


BILLS  OF  SALE. 


COL. 
.      4.") 


I.  Generally     . 
IT.  Registration 40 

III.  Seizure 40 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Statutory  Form   .        .        .        .46 
See  aJw  Distress,  Nos.  2,  4, 

I.  GENERALLY. 

1.  Oral  Piii-cliaxe  of  FuvnUitre  hij  Ldudhn'd — 
Beeeipt  for  Piuchaae- Money  ici'fh  Inrenfonj 
Attached — Letting  of  Furniture  to  Tenant  on 
nire-Purehaxe  Aqreement — Diatrexs  for  Bates — 
Billx  of  Sale  Act,  1878  (41  &  42  Vict.  e.  31), 
SK.  4,  S— Bills  of  Sale  Art,  1882  (4.5  &  46  Vict. 
e.  43),  s.  9~Sale  of  Goods  Act,  1893  (.56  &  57 
Vict.  c.  71),  ss.  17, 18.]— The'plaintiffs  granted  a 
lease  of  the  St.  J.  Hall  to  a  company  The  rent 
being  in  arrear  the  plaintiffs  threatened  to  dis- 
train, but  offered  to  purchase  the  furniture  and 
fittings  in  the  hall  for  £1,500  to  be  applied  in 
reduction  of  rent.  P.,  the  manager  of  the  com- 
pany, did  not  wish  the  furniture,  etc.,  to  be 
remove<l,  as  he  lioped  shortly  to  sell  the  hall  as  a 
going  concern.  P]ventually  the  plaintiffs  agreed 
to  let  the  furniture,  etc.,  to  the  couii>any  for 
six  mouths  at  a  rent  of  H'd  a  month  with  the 
option  of  re-purchase  at  £1,500,  and  tl:e  follow- 
ing transaction  took  place  at  the  plaintiffs' 
solicitor's  othce.  Two  cheques  for  £500  and 
£1,000  were  first  handed  to  P.,  wlio  gave  a  chair 
to  the  plaintiffs'  managing- director  in  symbolical 
delivery  of  all  the  furniture,  etc.  P.  then  signed 
a  receipt  for  tlie  £1,500,  with  an  inventory  of 
the  furniture,  etc.,  attached,  and  afterwards  the 
liire-purchase  agreement  was  exchanged  in  dupli- 
cate. The  che(|ues  were  then  endorsed  and 
handed  back  to  the  plaintiffs'  solicitors. 

Held — that  there  was  a  hond  fide  oral  pur- 
chase of  the  furniture,  etc.,  completed  by 
payment  of  the  cheques,  and  manual  delivery 
of  goods  before  the  receipt  with  inventory 
attached  was  signed,  which  document  was  not 
intended  to  be  an  assignment  of  the  goods,  but 
only  to  be  a  record  of  the  transaction  ;  and 
therefore  that  the  Bills  of  Sale  Acts  did  not 
apply. 

Prudential  Mortgage  Co.,  Ld.  r.  St  Mary- 

[lebone  Borough  Council,  8  L.  G.  R.  901 

—Neville,  J. 

2.  Consideration —  Mortcfaye  —  Defeasance  of 
Bill  of  Sale — Jnrisdiction  of  Bankriiptcy 
Court— Banlruptcy  Act.  1883  (46  &  47  Vict. 
e.  52),  ss.  4  (1)  (6),  10— Bills  of  Sale  Act.i,  1878 
(41  &  42  Vict.  c.  31),  s.  10  (3)  ;  1882  (45  &  46 
Vict.  c.  43),  .«.  8.] — Where  A.  had  borrowed  a 
sum  of  money  from  B.,  and  lent  the  same  to 
himself  and  his  co-trustee  C,  and   A.   and  C, 


had  given  a  bill  of  sale  to  B,  to  secure  the  loan, 
it  was  held  that  the  consideration  was  truly 
stated  as  a  loan  from  B.  to  A.  and  C.  A.  and  C, 
prior  to  the  granting  of  the  bill  of  sale,  had 
given  mortgages  of  leaseholds  to  B.  to  secure  the 
same  loan. 

Held — that  the  mortgages  did  not  operate  as 
a  defeasance  of  the  bill  of  sale. 
In  re  F.  &  J.   Jones,  Ex  parte  Official 
Keceiver,  55  Sol.  Jo.  30— Div.  Ct. 


II.  REGISTRATION. 

3.  Defeasance  or  Condition  not  Contained  in  Bill 
(f  Side — Begistration  Void—Effeet — Avoidatice 
oj  Bill— Bills  of  Sale  Act,  1878  (41  &  42  Vict. 
c.  31),  .s.  10  (;i)— Bills  of  Sale  Act  (1878)  Amend- 
ment Act,  1882  (45  &  46  Vict.  c.  43),  ss.  8,  9.]— 
A  condition  not  contained  in  a  bill  of  sale, 
otherwise  duly  registered  in  proper  form,  but 
communicated  to  the  grantor  before  the  com- 
pletion  of  the  loan  transaction,  has  the  effect, 
not  only  of  avoidinsr  the  registration  under 
sect.  10  (3)  of  the  Bills  of  Sale  Act,  1878,  so  as 
to  make  the  bill  of  sale  void  under  sect.  8  of 
the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882,  in  respect  of  the  personal  chattels  containe(l 
therein,  but  of  making  the  bill  of  sale  wholly 
void  under  sect.  9  of  the  Act  of  1882,  so  as  to 
render  a  covenant  to  pay  interest  contained 
therein  unenforceable. 

Decision  of  Grantham,  J.  affirmed. 
Smith   *'.  Whiteman  and   Another,  [1909] 
[2  K.  B.  437  ;  78   L.  J.  K.  B.  1073  ;  100  L.  T. 
770  ;  16  Manson,  283— C.  A. 

III.  SEIZURE. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

IV.  STATUTORY  FORM. 

4.  Amhiguitg  — Instalments —  Principal  and 
Interest — Bills  of  Sale  Act,  1878,  Amendment 
Act,  1882  (45  &  46  Vict.  c.  43),  s.  9.]— The 
plaintiff  on  receiving  from  the  defendant  an 
advance  of  £30  agreed  to  repay  the  £30,  with 
interest  at  10(7.  in  the  £1,  by  monthly  instal- 
ments of  £2,  such  instalments  to  include  interest. 
The  plaintiff  granted  a  bill  of  sale  to  the  defen- 
dant whereby  he  agreed  to  re-pay  the  principal 
sum  of  £30,  together  with  interest  due,  by 
instalments  of  £2  to  be  paid  on  a  fixed  day  of 
each  succeeding  month,  and  further  agreed  that 
in  default  of  payment  of  any  instalment  of  the 
said  principal  sum  he  would  pay  interest  on 
such  unpaid  instalment  at  the  rate  of  lOd.  in 
the  £1. 

Held  (Moulton,  L.J.,  dissenting) — that  the 
bill  of  sale  was  not  void  as  not  expressing  the 
true  bargain  between  the  parties,  or  as  not  being 
in  accordance  with  the  form  in  the  schedule  to 
the  Bills  of  Sale  Act,  1878,  Amendment  Act, 
1882. 

Decision  of  Bray,  J.  affirmed. 

PiOSEFiKLD     r.     Provincial    Union    Bank, 

[1910]    2  K.  B.  781  :  79  L.  J.   K.  B.   1150: 

103  L.  T.  378— C.  A. 
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See  E\aDENCE. 


3IRTHS,    DEATHS    &    MAR- 

RIAGES  (Registration  of). 

See  Executors  and  Administrators 
Husband  and  Wife  ;  Infants 
Medicine  and  Pharjiacy. 


BISHOPS. 

See  Ecclesiastical  Law. 

BLACKMAIL. 

See  Criminal  Law  and  Prooedurb. 


See  Shipping  and  Navigation. 


BOUGHT  AND  SOLD 

NOTES. 

See  Stook  Rxohaxge. 


BOUNDARIES   AND 

FENCES. 

[No  paragrai'hs  in  this  vol.  o!  tlie  Digest] 


BLASPHEMY. 

Sec  Criminal  Law  and  Procedure. 

BOARDING-HOUSES. 

See  Inns  and  Innkeepers  ;  Landlord 
AND  Tenant. 


BONDS. 


See  Bankruptcy  ;  Bills  op  Exchange  ; 
Death  Duties,  No.  1  ;  Deeds  and 
other  Documents;  Executors 
and  Administrators  ;  Limitation 
of  Actions;  Practice. 


BOOKS,   ENTRIES   IN. 


Sf-e    Bankers    and     Banking  ;     Dis- 
covery ;  Evidence. 


BOROUGHS. 


See  Local  Government. 


BORSTAL  SYSTEM. 

See  Criminal   Law  and   Procedure, 
Nos.  43,  44. 


BRAWLING. 

See  Criminal  Law  ;    Ecclesiastical 
Law. 


BREACH    OF    PROMISE    OF 

MARRIAGE. 

See  Conflict  op  Laws  ;  Husband  and 
Wife. 


BREACH    OF    THE     PEACE. 

See  Criminal  Law  and  Procedure. 


BREAD. 


See  Factories  and  Workshops  ;  Food 
and  Drugs. 


BRIBERY. 


See    Agency  ;    Criminal     Law    and 
Procedure  ;  Elections. 


BRIDGES. 


See  Highways,  Streets  and  Bridges. 


BRITISH   COLUMBIA. 

See  Dependencies  and  Colonies. 


BRITISH   SOUTH   AFRICA. 

See  Dependencies  and  Colonies. 
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BROKERS.  BUILDING  SOCIETIES. 


See  Agency;  Sale   of   Goods  ;  Stock 
Exchange. 


BROTHELS. 

See  Criminal  Law  and  Procedure. 


BUILDING  CONTRACTS, 
ENGINEERS  AND 
ARCHITECTS 


col. 
.     4!i 


I.  Architects 
TI.  P.uiLDiNG  Contracts      .        .        .    41) 
T.  ARCHITECTS. 

Sec  Local  Government,  X.i.  9. 
IL  BUILDING  CONTRACTS. 

See  also  Nuisance,  Nos.  4,  5. 

1.  Tender — Payment  of  Deposit — Beinesenia- 
tion  that  Contract  contained  the  "  Ordinurij  Con- 
ditioHs^' —  Unnxiial  Conditions  —  Recovery  of 
Bepiisit.] — The  defendant  corporation  advertised 
for  tenders  for  the  construction  of  certain  reser- 
voirs. The  plaintiffs,  a  firm  of  contractors,  pent 
in  a  tender  which  was  accepted.  Upon  their 
attending  to  examine  the  drawings,  specifica- 
tions, and  general  conditions,  the  assistant 
engineer  of  the  defendants,  in  answer  to  a 
question,  said  the  conditions  were  the  ordinary 
conditions.  The  defendants,  upon  subsequently 
reading  the  conditions,  found  that  they  were 
unusual,  refused  to  go  on  witli  the  contract,  and 
sought  to  recover  a  sura  of  £101  !«.,  which  they 
had  paid  as  a  deposit. 

Held — that  the  plaintiffs  were  entitled  to 
recover. 

Moss  &  Co.,  Ld.  r.  Swansea  Corporation, 
[74  J.  P.  351— Channell,  J. 

2.  Extras — Implied  Promise  to  Pay — Inference 
of  Fact — Award, \ — A  building  contract  con- 
tained a  clause  providing  that  no  works  beyond 
those  included  in  the  contract  would  be  allowed 
or  paid  for  without  an  order  in  writing  from 
the  employer  and  architect.  During  the  pro- 
gress of  the  work  the  employer  insisted  upon 
the  execution  of  certain  works  which  he  alleged 
were  included  in  the  contract,  but  the  con- 
tractor maintained  that  they  were  extras,  and 
would  be  charged  as  such.  No  order  in  writing 
was  given  for  the  execution  of  these  works. 

Held — that  an  arbitrator  was  justified  in 
inferring  an  implied  promise  by  the  employer  to 
pay  for  the  works  either  as  included  in  the  con- 
tract price  or  as  extras  if  they  should  be  found 
to  be  extras. 

Decision     of     Supreme    Court     of     Western 
Australia  affirmed. 
MOLLOY  /•.  LlEBE,   102  L.  T.  (IIC 


1.  Rules. 

|No  jiaragrailis  in  this  vol.  of  tlie  Digest.] 

11.  Winding-up. 

[No  paragiaplis  in  tliis  vol.  of  the  Digest] 

III.  In  General. 

See  Bankruptcy,  No.  14. 


"  BUILDINGS." 

See  Local  Government  ;  Metropolis. 


BURIAL  AND    CREMATION. 

col. 

I.  Burial  Grounds    .        .        .        .50 

IL  Churchyards  ....    50 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IIL  Disused  Burial  Grounds    .        .    50 
IV.  Kxhumation  of  Remains     .        .    51 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  ECCLESIASTICAL  Law  ;  LOCAL 
Government. 

I.  BURIAL  GROUNDS. 

1.  Poor  Rate— Occvpation— Burial  Ground 
Provided  under  Church  Buildiny  Acts—Liahility 
of  I/mimboit  to  Poor  Rate  in  Respect  of  Profit 
Derived  from  Burial  Ground  —  Poor  Rate 
Exemption  Act,  1833  (3  &  4  Will.  4,  c.  30),  s.  l.] 
-  -A  burial  ground  which  has  been  duly  conse- 
crated is  not  exempt  from  rates  under  the  Poor 
Rate  Exemption  Act,  1833.  And  an  incumbent 
in  whom  the  freehold  of  such  a  burial  ground  is 
vested,  and  who  receives  a  profit  from  fees  in 
respect  of  grants  of  exclusive  right  of  burial  and 
the  like  therein,  is  liable  as  the  occupier  of  the 
ground  to  poor  rates. 

Decision  of  C.  A.  ([1908]  1  K.  B.  835;  77 
L.  J.  K.  B.  661  ;  98  L.  T.  781  ;  72  J.  P.  172  ;  24 
T.  L.  R.  388  ;  6  L.  G.  R.  427)  affirmed. 

Winstanlby  v.  North   Manchester  Over- 

[SEERS,  [1910]  A.   C.   7  ;  79  L.  J.  K.  B.  95  ; 

101  L.  T.  616  ;  74  J.  P.  49  ;  26  T.  L.  R.  90  ; 

54  Sol.  Jo.  80  :  8  L.  G.  R.  75— H.  L. 


47  Sc. 
[909- 


II.  CHURCHYARDS. 

[Nopaingiail.s  ill  ili 


ot  tlu'  Digest.] 


111.  DISUSED  BURIAL  GROUNDS. 

1.  Unconseerated  Ground  Closed  by  Order  in 
Council— Vested  in  Rector  and  Churchivardens— 
liiyht  to  Administer  Income— Parish— Vestry— 
Horouqh  Council —  Church  Propertii  —  Burial 
Act,  1857  (20  k  21  Vict.  c.  81),  s.  2\— London 
Government  Act,  1899  (62  &  63  Vict.  i-.  14),  *vs'. 
4,  23.] — Upon  an  unconseerated  portion  of  land, 
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BURIAL   AND  CREMATION. 
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III.  Disused  Burial  GvouudiS—Cinfhuicd. 
which  was  originally  acquired  for  the  purposes 
of  a  cemetery  in  the  reign  of  George  III.  and 
vested  by  a  statute  in  the  rector  and  church- 
wardens of  St.  George's,  Hanover  Square,  certain 
buildings  were  erected. 

Held— that  the  land  on  which  the  buildings 
were  erected  was  vested  in  the  rector  and 
churchwardens  as  ecclesiastical  persons  ;  that 
the  Burial  Act,  1857,  had  not  divested  them  of 
the  rights  and  liabilities  in  connection  with 
such  land  ;  that  the  land  was  Church  property, 
and  therefore  tliat  those  rights  and  liabilities 
had  not  passed  to  the  respondent  corporation 
under  the  London  Government  Act,  1899. 

Decision  of  C.  A.  ([1909]  1  Ch.  592  ;  78  L.  J. 
Ch.  581  ;  100  L.  T.  o-Ki  :  73  J.  P.  259  ;  25  T.  L.  R. 
393  ;  53  Sol.  Jo.  357  ;  7  L.  G.  E.  774)  reversed. 
Eector  and  Churchwardens  of  St.George's, 
["Hanover  Square  r.  Westminster  Cor- 
poration, [1910]  A.  C. 225 ;  79  L.  J.  Ch. 310  ; 
102  L.  T.  290  ;  74  J.  P.  153  ;  26  T.  L.  R.  327  ; 
54  Sol.  Jo.  325  ;  8  L.  G.  R.  337— H.  L. 

IV.  EXHUMATION  OF  REMAINS. 

[No  paragraphs  m  lliis  vol.  of  the  Digest.] 


BUTTER. 

See  Food  and  Drugs. 


BYE-LAWS. 

See  Companies  ;  Fisheries  ;  High- 
ways ;  Local  Government  ;  Mar- 
kets AND  Fairs;  Metropolis; 
Open  Spaces  ;  Public  Health  ; 
Railways;  Tramways;  Weights 
AND  Measures. 


CABS. 

See  Metropolis  ;  Street  Trapfic. 


CAPITAL  AND   INCOME. 

See  Settlements  ;  Trusts  ;  Wills. 


CANADA. 

See  Depe.vdencies  and  Colonies. 

CANALS. 

See     Highways  ;       Railways      and 
Canals. 


CAPTURE. 

See  Conflict  of  Laws  ;  Insurance. 


CARDS. 


See  Gaming  and  Wagering. 


CARGO. 


CAPE  COLONY. 

See  Dependencies  and  Colonies. 


See  Shipping  and  Navigation. 


CARRIAGE       OF       PASSEN- 
GERS. 

See  Negligence  ;  Railways. 


CARRIERS. 

col. 
I.  Rights  and  Liabilities       .        .    52 

II.  Railways. 

(«)  Passengers'  Luggage  .         .54 

[No  paragraphs  in  this  voL  of  the  Digest.] 

(6)  Carriage  of  Animals.         .         ,     54 

(fO  Carriage  of  Goods      .         .         .54 

See  also  Animals,  No.  6  ;  Shipping,  Y.  ; 

Tramways,  No.  7. 

I.  RIGHTS   AND   LIABILITIES. 

1.  Common  Carrier  —  Dangerous  Goods  — 
LiaiUity  of  Consignor — Dangerous  Character  of 
Goods  Not  Knoien  to  Consignor — Implied  War- 
ranty— Misdescription — Neglect  of  Duty.] — Fer 
Moulton  and  Farwell,  L.JJ. — Where  a  common 
carrier  receives  as  such  a  quantity  of  general  cargo, 
the  nature  of  which  he  does  not  know  and  is  not 
told,  and  which  contains  goods  that  are  dan- 
gerous and  therefore  unfit  for  carriage  as  general 
cargo,  he  can  maintain  an  action  for  damages 
arising  out  of  the  dangerous  character  of  the 
goods  against  the  consignors,  on  an  implied 
warranty  of  the  fitness  of  the  goods  for  carriage 
as  general  cargo,  even  though  the  consignors 
themselves  neither  knew  nor  ought  to  have 
known  the  dangerous  nature  of  the  goods. 

Per  Vaughan  Williams,  L.J.  (who  dissented  on 
the  point  of  implied  warranty). — In  such  circum- 
stances the  consignors  are  liable  on  the  ground 
of  negligence  where  they  have  failed  in  their 
duty  to  coinmunicate  such  information  as  they 
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].  Rights  and  Liabilities— r^v/Z/rtz/cr/. 
had  as  to  the  nature  i)£  the  goods;  to  be  carried, 
as,  i'or  instance,  where  they  have  consigned 
feiro-silicon,  a  dangerous  chemical  though  not 
known  to  them  as  dangerous,  under  the  head  of 
general  cargo. 

Brass  v.  Maitlaml  ((185(;)  G  B.  &  B.  -170), 
Acatos  V.  Burns  {(\m)  3  Ex.  D.  282)  discussed  ; 
S/iPth'pld  Corporation  v.  Barclay  ([1905]  A.  C. 
392)  applied. 

Decision  of  Walton,  J.  affirmed. 
Bamfield  r.  GooLE  and  Sheffield  Trans- 

IPOET  Co.,  Ld.,  [1910]  2  K.  B.  94;  79  L.  J. 
K.  B.  1070  ;  103  L.  T.  201— 0.  A. 

2.  Warehousemen— Carriaf/e  b)f  Wafer  Ancil- 
larij  to  Business  of  Warehousemen — Liability  as 
Common.  Trt ?•/'/>>•.<.]— The  defendants,  who  were 
warehousemen  of  tea,  undertook,  in  respect  only 
of  tea  intended  to  be  stored  in  their  warehouse, 
to  have  it  carried  to  their  warehouse  from  the 
ship  by  which  it  was  imported. 

Held— that  the  carriage  of  the  goods  by 
water  was  undertaken  only  for  a  limited  class  of 
customers  and  was  merely  ancillary  to  the 
defendants'  business  as  warehousemen,  and, 
therefore,  that  the  defendants  did  not  in  respect 
of  such  carriage  undertake  the  liability  of 
common  carriers. 
Consolidated  Tea  and  Lands  Co.  r. 'Oliver's 

[Wharf,  [1910]  2  K.  B.  395  ;  79  L.  ,J.  K.  B. 

810 ;    102    L.  T.  048 ;    2(5    T.   L.  E.    388 ;    54 

Sol.  Jo.  50(')  ;  15  Com.  Cas.  212— Hamilton,  J. 

3.  Shij) — Passenyer — Loss  of  Lu/jyage— Feloni- 
ous Act  of  Servant — Conditions  on  Ticket.'] — The 
plaintiff  was  a  passenger  by  the  defendants' 
steamship,  and  while  on  board  she  lost  some  of 
her  luggage,  as  she  alleged,  by  the  felonious  act 
of  one  of  the  defendants'  servants.  The  ticket 
which  had  been  issued  to  her  by  the  defendants 
contained  the  following  condition: — "The 
steamer,  her  owners,  and/or  cliarterers  are  not 
responsible  for  any  loss,  damage,  injury,  delay, 
detention  ...  of  or  to  passengers  or  their 
baggage  or  effects  ...  by  whatsoever  cause  or 
in  whatever  manner  tlie  matters  aforesaid  may 
be  occasioned  and  whether  arising  from  the  act 
of  God,  King's  enemies  .  .  .  collision,  fire, 
thieves  (whether  on  board  or  not)  ...  or 
from  any  act,  neglect,  or  default  whatsoever  of 
the  pilot,  master,  mariners,  or  other  servants  of 
the  steamer,  her  owners  and/or  charterei-s,  or 
from  restriction  of  quarantine,  or  from  sanitary 
regulations  or  precautions  which  the  ship's 
officers  or  local  government  authorities  may 
deem  necessary,  or  the  consequences  thereof,  or 
otherwise  howsoever ;  the  passengers  taking 
upon  themselves  all  risk  whatsoever  of  the 
passage  to  themselves,  their  baggage,  and  effects, 
including  risks  of  embarking  and  disembarking, 
and  whether  by  boat  or  otherwise." 

Held— that  even  assuming  the  loss  of  the 
plaintiff's  luggage  was  occasioned  by  the  felonious 
act  of  a  servant  of  the  defendants  the  above- 
quoted  condition  was  wide  enough  to  protect  the 
defendants  from  liability. 


Held  also,  on  the  facts— that  the  defendants 
had  taken  reasonable  steps  to  bring  the  condi- 
tions on  the  ticket  to  the  notice  of  the  plaintiff. 
Marriott  r.  Yeoward  Brothers,  [1909]   2 

[K.  B.  987;  79  L.  J.   K.  B.  114  ;  lOl   L.  T. 

394  ;  25  T.  L.  E.  755  ;  53  Soh  Jo.  790  ;    14 

Com.  Cas.  279  ;  11  Asp.  M.  C.  306— Pickford,  J. 

II.  RAILWAYS. 

(a)  Passengers'  Luggage. 

[Xo  p.nra.CiT.iijlis  in  tliis  vol.  of  the  Digp^t.] 

(h)  Carriage  of  Animals. 

4.  Feediny  during  Transit — Implied  Bequest — 
Confaqious  'Diseases  {Animals')  Act,  1878  (41 
&  42  Vict.  c.  74),  s.  33.]— Where,  owing  to  the 
length  of  the  journey  or  other  special  circum- 
stances, it  is  reasonably  necessary  that  animals 
should  be  fed  during  transit,  a  request  on  the 
part  of  the  consignor  that  the  railway  company 
shall  feed  them  may  be  implied.  The  company 
supplying  food  and  water  under  such  circum- 
stances may  recover  the  additional  charges  made 
in  respect  thereof  from  the  consignor  and  the 
consignee  as  provided  by  sect.  33,  sub-sect.  5,  of 
the  Contagious  Diseases  (Animals)  Act,  1878. 
Great    Southern    and    Western    Ey.     r. 

[HOURIGAN,    44    I.    L.    T.    86— Gibson,    J.. 
Ireland. 
(c)  Carriage  of  Goods. 

5.  Damaqcahle  Goods  not  Protcrtnl  hy  d'arhiny 
—  Condition— Carried  of  thnirr.^  Jlish—Beason- 
ahle  Condition— Bailway  and  Canal  Trattic  Act, 
1854  (17  &  18  Vict.  c.  31),  s.  7.]— For  many 
years  a  railway  company  carried  for  the  plaintiff 
Hushing  cisterns,  with  projecting  parts,  not  pro- 
tected by  packing,  at  the  company's  risk. 
Damage  to  the  projecting  parts  ha,ving  frequently 
occurred  during  transit,  the  company  gave  him 
notice  that  these  goods,  unless  protected  by 
packing,  would  only  be  carried  at  the  owner's 
risk. 

Subsequently  the  plaintiff  delivered  to  the 
company  for  carriage  flushing  cisterns  not  pro- 
tected by  packing,  and  signed  a  consignment 
note  by  which  he  agreed  to  relieve  the  company 
from  liability  for  all  loss  or  injury  to  the  goods 
except  upon  proof  that  it  arose  from  wilful  mis- 
conduct on  the  part  of  their  servants.  The  note 
contained  a  statement  that  the  company  would 
not  be  carriers  of  flushing  cisterns  and  numerous 
other  "  damageable  goods "  with  the  ordinary 
liability  of  a  railway  company  except  when 
properly  protected  by  packing,  but  that  con- 
signors might  send  them  unpacked  upon  the 
above-stated  terms.  One  of  the  "general  con- 
ditions" on  the  note  stated  that  "  the  company 
will  not  be  liable  for  any  loss  of  or  damage  to  or 
delay  of  goods  resulting  from  their  not  being 
properly  protected  by  packing."  The  same  rate 
was  charged  for  these  goods  whether  packed  or 
unpacked. 

Held  (Vaughan  Williams,  L.J.,  dissenting) — 
that  the  contract  was  just  and  reasonable,  within 
sect.  7  of  the  Railway  and  Canal  Traffic  Act, 
1854,  and  protected  the  company  from  liability 
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for  damage  to  the  goods  during  transit  unless  it 

arose  from  wilful  misconduct  of  their  servants. 

SuTCLiFFB  r.  Great  Western  Ry.  Co.,  [1910] 

[1    K.  D.  478  ;  79  L.  J.  K.  B.  437  ;  101  L.  T. 

930  ;  20  T.  L.  R.  205  ;  54  Sol.  Jo.  198— C.  A. 


CEMETERY. 

See  Burial  and  Cremation. 

CERTIORARI. 

See  Croavx   Practice. 


CEYLON. 

See  Dependencies  and  Colonies. 
CHAMPERTY. 

See  Action. 

CHANNEL   ISLANDS. 

See  Dependencies  and  Colonies. 

CHARGING  ORDER. 

See  Admiralty;  Bankers  and  Bank- 
ing ;  Bankruptcy  and  Insol- 
vency ;  Practice. 
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See    also    Education.   No.   3 :    Wills. 
XXYlll. 

I.  ADMINISTRATION       OF      CHARITABLE 
TRUSTS. 

(a)  Generally. 

1.  Ftiiid  Siibxrribed  for  a  PiDl'mdar  Purpose 
— Ajtplivufion  of  Sifrpli/s  to  Similar  Purposes 


— Cy-prcs.] — A  fund  was  subscribed  for  the 
relief  of  the  widows  and  orphans  of  six  fisher- 
men who  were  drowned.  The  fund  was  vested 
in  trustees  who  proposed  to  treat  part  of  it  as 
a  permanent  fund  for  the  relief  of  similar  cases 
of  distress. 

Held — that  until  a  surplus  was  proved  to 
exist  the  trustees  were  not  entitled  to  apply  any 
part  of  the  fund  in  the  proposed  manner,  and 
that  if  and  when  a  surplus  was  proved  to  exist 
the  Court  would  have  jurisdiction  to  apply  it 
eij-prls. 

Cross  r.  Lloyd  Greame,   102  L.  T,  16.3;   26 
[T.  L.  R.  171  ;  54  Sol.  Jo.  152— Eve,  J. 

2.  "  Pnhlie  Trnst"  —  Power  of  Majority  of 
Trustees  to  Bind  Mi uoriti/.]— The  rule  that  in 
the  administration  of  a  public  trust  the  act  of 
the  majority  of  the  trustees  is  to  be  treated  as 
the  act  of  the  whole  body  is  not  limited  to  cases 
where  the  act  is  one  in  which  the  public  or 
particular  members  of  the  public  affected  by  the 
trust  have  a  direct  interest.  In  this  connection 
the  words  "public"  and  "charitable"  are 
synonymous. 

Wilkiuson   V.    Malin   ((1832)    2    Tyrw.     544) 
applied. 
In    re    Whiteley,    Bishop    of    London    r. 

[Whiteley,   [1910]    1  Ch.  600;  79  L.J.  Ch. 

405  ;  102  L.  T.  313  ;  26  T.  L.  R.  309— Eve,  J. 

3.  Trust  for  Seholars?i.ips  at  Denominational 
School — School  ^^  Ceasing  to  Et-ist" — Discretioii 
of  Trustees  as  to  Funds.]— A  trust  deed  of  1881 
recited  that  certain  persons  had  paid  £1,498  to 
trustees  for  tlie  purpose  of  founding  two  scholar- 
ships for  the  benefit  of  scholars  of  the  Sheffield 
Weslej'an  Proprietary  Grammar  School,  and 
clause  3  of  the  deed  provided  that  "  if  and  when- 
ever the  said  school  shall  cease  to  exist  [the 
trustees  should]  apply  the  net  income  arising 
from  the  said  sum  of  £1,498  in  or  towards  the 
advancement  and  encouragement  of  education 
and  learning  as  the  trustees  shall  in  their  abso- 
lute discretion  think  best,  provided  nevertheless 
that  in  the  event  of  the  said  school  becoming 
vested  in  a  corporate  body  for  the  purposes  of  a 
school  or  college  and  its  constitution  being 
thereby  changed,  the  trusts  hereof  shall  be 
executed  in  favour  of  such  school  or  college  so 
incorporated  so  far  as  they  can  reasonably  be 
made  applicable  in  priority  to  any  other  applica- 
tion of  the  said  net  income."  In  1883  the  body 
of  proprietors  of  the  school  was  incorporated 
under  the  Companies  Acts  by  the  name  of  the 
Sheffield  Wesleyan  Propiietary  Grammar  School, 
which  in  1884  was  changed  to  that  of  Wesley 
College,  Sheffield.  The  school  continued  to  be 
mainly  a  denominational  school,  but  it  was  not 
exclusively  so  as  it  had  previously  been.  In 
1904  the  school  premises  were  sold  to  the 
defendants  as  the  education  authority  under  the 
Echication  Act,  1902,  and  thereafter  the  school 
W.1S  carried  on  on  undenominational  lines. 

Held— (1)  that  the  school  had  "ceased  to 
exist"  within  the  meaning  of  the  trust  deed 
when  the  proprietary  body  was  incorporated  and 
became  the  Wesley  College,  Sheffield  ;  (2)  that 
the  proviso  to  clause  3  then  came  into  and  con- 
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I.  Administration   of    Charitable    Trusts  — Con- 

tiiiiteih 
tinued  in  operatiuu  so  long  as  the  school  was 
carried   on   by    the    old    body  of    proprietors ; 

(3)  that  when  the  school  was  transferred  to  the 
defendants  the  proviso  ceased  to  operate  ;  and 

(4)  that  thereafter  the  discretion  of  the  trustees 
under  clause  3  as  to  the  application  of  the 
income  was  unfettered. 

In  re  Barrett's  Trust,  Dyson  v.  Mayor,  etc., 

[of    Sheffield,    26   T.    L.    II.    33u~War- 

rington,  J, 

(b)  Schemes. 

4.  Power  to  Make  Paijmenfs  to  Cliaritks  out 
of  the  Jiirhdiction.'] — A  scheme  for  the  adminis- 
tration of  a  charity,  which  had  been  sanctioned 
by  the  Court,  contained  a  clause  which  provided 
that  the  income  of  the  charity  should  be  applied 
for  the  benefit  of  a  certain  hospital  "  or  such 
other  medical  charity  or  charities  of  any  kind, 
school,  or  teaching  whatsoever,  and  partly  or 
exclusively  to  one  or  other  of  such  objects  as  the 
trustees  might  in  their  uncontrolled  discretion 
from  time  to  time  determine." 

Held— that  the  expression  "  medical  charity  j 
or  charities"  was  limited  to  medical  charities  j 
within  the  jurisdiction  ;  and,  therefore,  that  the 
trustees  were  not  entitled  to  make  payments  to 
medical  charities  in  Scotland. 

In    ee    Mieblees    Chaeity,    Mitchell    v. 

[Attorney-General,  [1910]  1  Ch.  163;  79 

L.  J.  Ch.  73  ;  101  L.  T.  oi9  ;  20  T.  L.  R.  77— 

Joyce,  J. 

5.  Secondary  School — Religious  Instruction — 
Carried  on.  at  a  Loss — Modif  cation  of  Scheme  to 
enable  Grant  from  Board  of -Education. ~\ — Where 
a  school  providing  secondary  education  for  girls 
could,  in  consequence  of  new  regulations  for 
secondary  schools  issued  in  1907,  oaly  become 
eligible  for  the  Government  grants,  which  were 
required  to  prevent  its  being  carried  on  at  a  loss, 
if  its  existing  scheme  were  modified  by  elimi- 
nating words  requiring  the  head-mistress  to  be 
a  member  of  the  Church  of  England,  and  pro- 
viding that  no  catechism  or  distinctive  formu- 
lary should  be  taught  in  the  school  except  in 
cases  where  the  parent  requested  it,  the  applica- 
tion of  the  governors  of  the  school  for  a  modifi- 
cation of  the  existing  scheme  in  those  respects 
was  granted. 


unsound  in  principle,  and  will  be  reviewed  by 
the  Court,  though  the  Court  v\ill  not  interfere 
with  a  scheme  properly  made  by  the  Commis- 
sioners merely  on  the  ground  that  some  of  the 
details  are  open  to  objection. 

Per  Farvvell,  L.J. — The  Court  can  refuse  to 
sanction  a  scheme  which  has  been  framed  by  the 
Charity  Connnissioners,  but  there  is  no  provision 
which  enables  the  Court  to  enforce  repayment 
of  money  mistakenly  applied  by  the  Com- 
missioners. 

Decision  of  Eve,  J.  ([1910]  W.  X.  82  ;  79  L.  J. 
Ch.  369  ;  102  L.  T.  3.54  ;  26  T.  L.  R.  366  ;  54 
Sol.  Jo.  376)  reversed. 

In  re  Weir  Hospital,    [1910]    2   Ch.    124  ; 

[79  L.  J.  Ch.  722  ;  102  L.  T.  882  ;  26  T.  L.  R. 

519;  54  Sol.  Jo.  600— C.  A. 

II.  CHAEITABLE  GIFTS. 

See  also  Wills,  Xos.  42,  43  and  XXVIII. 


In    re    Queen's    School.    Chester,    [1910] 

[1  Ch.  796  ;  79  L.  J.  Ch.  270  ;  102   L.  T.  485  ; 

26  T.  L.  R.  297  ;  54  Sol.  Jo.  309— Eve,  J. 

6.  Cy-prcs — Order  of  Charity  Commissioners — 
Jurisdiction — Beview."] — The  duty  of  the  Charity 
Commissioners  is  to  give  efllect  to  the  directions 
of  the  founder  of  the  charity,  provided  that  such 
directions  are  not  contrary  to  public  policy,  and 
tlierc  can  be  no  question  of  cy-pres  until  it  is 
clearly  established  that  such  directions  cannot 
be  carried  out.  An  application  of  a  fund  cy-prdS, 
therefore,  merely  on  the  ground  that  the  objects 
directed  by  the  testator  are  not  the  most 
advantageous  way  of  employing    the  fund,   is 


(a)  Generally. 

7.  Legacy  to  Hospital  to  "  Found  a  Bed  "  — 
Investment  of  Legacy.] — Where  a  legacy  is  given 
to  a  hospital  for  the  purpose  of  establishing  a 
bed  to  bear  a  specified  name,  the  sum  bequeathed 
must  be  invested  and  the  income  thence  arising 
applied  to  the  needs  of  the  bed,  whatever  be  the 
precise  language  used,  if  an  intention  appears 
th:it  the  sum  should  be  treated  as  capital. 
Attorney- General  v.  Belgrave  Hospital, 

[1910]   1  Ch.   73  ;  79  L.  J.  Ch.  75  ;  101  L.   T. 
628  ;  26  T.  L.  R.  40 ;  54  Sol.  Jo.  31— Eady,  J. 

8.  Society  loith  Beliyiovs  Object — Bequest  for 
Payment  of  Mrjmises  of  Dinners— Whether  Valid 
as  Ancillary  to  Main  Object.] — Where  a  local 
clerical  society,  whose  aims  were  religious,  held 
meetings  for  the  discussion  of  religious  and 
educational  matters,  such  meetings  being  suc- 
ceeded by  luncheons  or  dinners,  a  bequest  for 
payment  of  the  expenses  of  the  dinners,  formerly 
paid  for  by  the  members  of  the  society  them- 
selves, was  held  to  be  a  valid  charitable  gift  as 
tending  to  increase  the  attendance  of  members 
and  incidentally  advance  the  main  religious 
objects  of  the  society. 

In  re  Charlesworth,   Robinson  i-.  Arch- 

[deacon  of  Cleveland,  [1910]  W,  X.  18  ; 

101  L.  T.  908  ;  26  T.  L.  R.  214  ;  54  Sol.  Jo.  196 

—Eve,  J. 


9.  Devise  to  Livery  Companij — ^^  Charitii" — 
For  General  Purposes— Folldwcd  In/  Words 
Appropriate  to  Charitable  Gift.] — It  is  well 
settled  that  livery  companies  of  the  City  of 
London,  in  the  absence  of  anything  special  in 
their  charter,  are  not  "charities"  in  the  legal 
sense  of  the  word, 

A  devise  to  a  livery  company  for  the  general 
purposes  of  the  company  was  followed  by 
directions  and  words  appropriate  to  a  charitabl'e 
gift. 

Held — that  the  livery  company  were  entitled 
subject  to  obtaininj  the  proper  licence,  to  have 
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II.  Charitable  Gifts — Continued. 
the  property  conveyed  to  the  company,  free  of 
any  charitable  trust. 

In  ee  Meech's  Will,  Butchers'  Compajxy  v. 

[Rutland,  [11)10]  1  Ch.  •I2(j  :  79  L.  J.  Ch.  209 

— Parker,  J. 

10.  Blind  Persons  Resident  in  Newcastle-on- 
Tijne — Valldlti/.] — A  testator  gave  the  residue  of 
his  estate  to  trustees  upon  trust  to  pay  the  income 
thereof  "  for  the  maintenance,  supi)ort,  or  educa- 
tion, or  otherwise  for  the  benelit  of  blind  persons 
resident  in  Xevvcastle-on-Tyne,  .  .  .  but  so  that 
the  payment  of  such  income  shall  not  take  away 
or  weaken  the  self-respect  of  the  recipient." 

Held — that  the  intention  must  be  taken  to 
have  been  the  relief  of  distress,  and  that  the 
legacy  was  a  good  charitflble  gift. 

In   re  Fraser,  Yeates   v.  Eraser   ((1883)   22 
Ch.   D.    827)   and  In  re  Dudgeon,   i'ruman   v. 
Pope  ((1896)  7i  L.  T.  613)  followed. 
In  ke  Elliott,  Raven  r.  Nicholson,  [1910] 

[W.   X.  106  ;  102  L.  T.  528  ;  51  Hoi.  Jo.  426 
— Parker,  J. 

11.  Kveniptlon  Jroin  Lcgacii  Dutij  in  Ireland — 
Propaganda — Stamp  Duties  {Ireland)  Act,  1842 
(5  &  6  Vict.  c.  82),  *•.  38.]— A  testatrix  by  her 
will  left  a  legacy  to  the  Irish  Church  Mission,  a 
mission  whose  object  was  admitted  to  be  the 
conversion  of  Roman  Catholics  to  the  Protestant 
faith. 

Held — that  this  was  a  good   charitable   be- 
quest, and  therefore  exempt  from  legacy  duty 
under  sect.  38  of  the  Stamp  Duties   (Ireland) 
Act,  1842. 
Attorney-General  for  Ireland  v.  Becher, 

[1910]  2  I.  R.  251  ;  44  I.  L.  T.  67— Div.  Ct., 
Ireland. 

12.  Charitable  Object — Carried  on  bg  One  Man 
— Xo  Regular  Organisation.'] — The  fact  that  an 
otherwise  charitable  object  is  being  carried  on 
by  one  man  without  any  regular  organisation 
does  not  make  the  object  non-charitable. 

In  re  Maechant,  Weaver  v.  Royal  Society 

[for  the    Prevention    of    Cruelty  to 

Animals,  54  Sol.  Jo.  425— Parker,  J. 

13.  Deij^uests  In  Tru4  for  Purposes  of  "  Healthy 
Recreation  " — Singing  Classes — JUusical  Instru- 
ments.]— A  testator  directed  his  trustees  to  apply 
the  residue  of  his  estate  "  for  the  purpose  of 
fostering,  encouraging  and  providing  the  means 
of  obtaining  healthy  recreation,  including  the 
teaching  of  singing  in  classes  or  choruses,  for  the 
residents  of  Portadown  and  the  surrounding 
districts,  and  for  the  purpose  of  providing  music 
and  instruments  (in  so  far  as  my  trustees  think 
advisable)  for  the  town  band  in  such  manner  and 
form  as  my  trustees  shall  in  their  absolute 
discretion  consider  best,  but  in  no  case  shall  my 
trustees  pay  any  moneys  derived  out  of  my 
estate  for  prizes  for  football  or  rowing  for  speed.'" 
There  were  other  indications  in  the  will  of  a 
public  charitable  intention  : — 

Held — that  the  above  direction  constituted 
a    valid  charitable  gift  for  the  benefit  of  the 


inhabitants  of    Portadown    and  its  immediate 
neighbourhood. 

L\  RE  Watson,  Shillington  c.  Portadown 

[Urban  District  Council,  44  I.  L.  T.  200 

— Barton,  J.,  Ireland. 

(b)  Mortmain  Acts. 

14.  Technical  School— Gift  by  Deed— Death  of 
Donor  within  Tinelce  Mouths — E/j^ultable  Devise 
■ — Mortmain  and  Charitable  Uses  Act,  1888  (51 
J:  52  Vict.  c.  42) — 'lechnleal  and  Industrial 
Institutions  Act,  1892  (55  &  56  Vict.  c.  29),.m-.  2, 
6,  10.]— By  his  will  dated  March,  1908,  the 
testator,  by  clause  2,  gave  all  his  real  and  per- 
sonal estate,  with  certain  exceptions,  to  his 
executors  upon  the  trusts  thereinafter  declared, 
and  by  clause  5,  after  referring  to  a  technical 
trade  school  which  the  testator  had  erected  on 
his  freehold  land,  and  which  he  intended  to 
endow,  he  directed  his  executors,  in  case  he 
might  not  have  executed  a  good  conveyance  of 
the  school  and  premises,  and  of  other  real  and 
personal  property,  by  reason  of  his  death  within 
twelve  months  from  its  execution,  to  execute 
and  enrol  a  conveyance.  B3'  deed  dated  Octo- 
ber 20th,  1908,  and  duly  enrolled,  the  testator 
conveyed  to  a  trustee  the  freehold  lands  and 
buildings  described  in  the  first  schedule  thereto, 
upon  trusts  therein  declared,  for  the  mainten- 
ance of  the  school  and  the  education  of  the 
scholars.  Part  I.  of  the  first  schedule  comprised 
the  site  of  the  school ;  Part  II.  comprised  free- 
hold ground-rents  as  an  endowment  for  the 
school ;  and  Part  HI.  comprised  the  freehold 
residence  of  the  testator.  The  testator  died  in 
August,  1909. 

Held— that  the  site  of  the  school  described 
in  Part  I.  of  the  schedule  to  the  deed  of 
October  20th,  1908,  passed  by  that  deed  by  virtue 
of  the  provisions  of  the  Technical  and  Indus- 
trial Institutions  Act,  1892,  that  the  remainder 
of  the  property  described  in  Parts  II.  and 
III.  of  the  schedule  to  the  deed  passed  under 
the  testator's  will  to  the  executors,  and  that 
clause  5  of  the  will  operated  as  a  good  equitable 
devise  of  that  property  to  charitable  uses. 
In   re  Stanley's    Trust    Deed,     Stanley 

[r,  Attorney-General,  26  T.  L.  R.  365— 
Neville,  J. 

15.  Bequest  bg  English  Testator  of  Mortgages 
on  Real  Estate  in  Ontario —  Validity — Charitable 
Uses  Act,  1736  (9  Geo.  2,-  c.  36).]— A  bequest 
to  charity  by  a  person  domiciled  in  England  of 
mortgages  in  fee  on  land  in  Ontario,  being  a 
disposition  by  wiU  of  an  interest  in  land  in 
Ontario  forbidden  by  the  law  of  that  province, 
is  invalid. 

Decision  of  Eady,  J.  ([1910]   2  Ch.  333;   79 

L.  J.  Ch.  720  ;  103  L.  T.  127  ;    26  T.  L.  R.  516  ; 

54  Sol.  Jo.  582)  alfirmed. 

In  re  Hoyles,  Row  r.  Jagg,  [1910]  W.  N.  275  ; 

[27  T.  L.  R.  131— C.  A. 

16.  TMud  Conrrged  to  Testator  for  Charitable 
Purposes — Deed  not  enrolled — Bequest  of  Land 
— Administration.'] — A  convalescent  home,  con- 
sisting of  two  freehold  houses,  was  founded  by 
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II.  Charitable  Gifts — Contbiued. 
the  testator,  who  purchased  the  houses  out  of 
moneys  collected  by  him  or  legacies  left  to  him 
for  the  general  purposes  of  the  home.  The  bouses 
■were  conveyed  to  him  in  his  own  name,  and  the 
conveyances  were  not  enrolled  in  accordance 
with  the  provisions  of  the  Mortmain  Act.  By 
his  wiU,  after  appointing  the  plaintiffs  his 
executors,  he  left  the  houses  constituting  the 
home  to  his  wife,  to  be  conducted  as  a  home, 
and  he  appointed  her  manager,  treasurer,  and 
secretary  of  the  home.  By  a  codicil  to  his  will, 
the  testator  appointed  certain  persons  to  be 
trustees  of  the  home. 

Held — that  the  interest  of  the  testator  in  the 
home  at  the  time  of  his  death  was  that  of  a 
trustee  only,  and  passed  upon  his  death  to  the 
plaintiffs  as  his  executors,  and  that  a  scheme 
should  be  settled  for  the  administration  of  the 
home. 

In  ke  Fuebes,  Forbes  v.  Forbes,  27  T.  L.  11. 
27— Neville,  J. 


(c)  Uncertainty. 

17.  Trust  for  —  "  Civil  or  RdUjious  Piuyoses." 
— A  trust  '-for  such  purposes  civil  or  religious  " 
as  the  trustees  shall  appoint  fails  as  a  charitable 
trust  by  reason  of  its  uncertainty,  even  though 
the  trustees  are  and  must  be  members  of  a 
particular  religious  body. 
In  re  Friends'  Free  School,  C'LiBBOiix  r. 

[O'Brien,  [1909]  2  Ch.  675  ;  79  L.  J.  Ch.  5  ; 

101  L.  T.  20i  ;  25  T.  L.  K.  782  ;  53  Sol.  Jo. 
733— Eve,  J. 


CHARTERPARTY. 

See  Shipping  and  Navioation. 


CHEQUES. 


See  Bankers  and  Banking  ;  Conflict 
of  Laws. 


CHILDREN. 


See  Bastardy  ;  Criminal  Law  and 
Pkockdure  ;  Education  ;  Fac- 
tories AND  Workshops  ;  Ini-'Ants. 


portion   of    an   existing 
assigned. 


debt    may  legally    be 


CHOSES  IN  ACTION. 

Srr  also  Skt-oi'I',  No.  1. 

1.  Amgnment  of  Belt  —  jUcertavned  Sum — 
Portion  of  Existing  DcU — Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  *•.  25  (6).  ]— Under  sect.  25  ^6) 
of   the  Judicature    Act,    1873,   an   ascertained 


Skipper   and    Tucker    c    Holloway   and 

[Howard,  [1909]  2  K.  B.  630  ;  79  L.  J.  K.  B. 

91  ;  26  T.  L.  R.  82— DarUng,  J. 

On  appeal,  decision  of  Darling,  J.,  reversed  on 

the  ground  that  there  was  no  existing  debt  at 

the   date  of  the  supposed  assignment  (  [1910] 

2  K.  B.  635,  n.  ;  79  L.  J.  K.  B.  496  ;  26  T.  L,  E,. 

357)— C.  A. 

2.  Assignment  of  Dcht — Portion  of  Judgment 
Debt — Rigid  of  Assignee  to  Issue  Kcecution.] — 
The  assignee  of  part  of  a  judgment  debt  cannot 
issue  execution  thereon. 

Appeal  from  Bray,  J.  {infnC)  dismissed. 
Forster  v.  Baker,  [1910]  2  K.  B.  636  ;    79 
[L.  J.  K.  B.  661  ;  102  L.  T.  522  ;  26  T.  L.  R. 
121— C.  A. 

3.  Assignment  of  Peht  —  Portion  of  Judg- 
ment Debt — Validity  of  Assignment—  Judica- 
ture Act,  1873  (36  k.  37  Vict.  c.  66),  s.  25  (6).]— 
Under  sect.  25,  (6)  of  the  Judicature  Act,  1873, 
there  cannot  be  a  valid  assignment  of  a  part 
of  a  debt  or  legal  chose  in  action. 

Shipper  and  Tucker  v.  Hollowaij  and  Howard 
{supra — Darling,  J.)  not  followed. 

Foester  r.  Baker,    [1910]   2  K.  B.  636;  79 
[L.  J.    K.  B.  661  ;  102  L.  T.  29  ;   suh  mm. 
BowLKS  r.  Baker,  26  T.  L.  R.  213 — Bray,  J. 
See  S.  C,  on  appeal,  supra. 


CHURCHES,    CHURCH- 
WARDENS,  AND  CLERGY. 

See  Ecclesiastical  Law. 


CHURCHYARD. 

See  Burial  and  Cremation. 


CLEARING   HOUSE. 

See  Bankers. 


CLERK   OF   THE    PEACE. 

See  Public  Officers. 


CLUBS. 

,SVr  also  IXTOXICATING    LlQUOR.>>. 

1.  Licensing— Club — Power  to  Strike  ajf  the 
Register  —  Occupation  of   Premises   Formerly 
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Cl\xbs— Continued. 

Licenced — ^•Rrfiixal'"  to  Ilenew  Licence  within 

Tweli-e  Months  Preceding  Formation  of  Cluh — 

Provisional   Licence — Licensing    Act,    1902    (2 

Edw.  7,  c.  28),  s.  28  (1)  (f) -Licensing  Mules, 

l'JU-1,    rr.   41,   43.] -Sect.    28    (1)   (/)'  of    the  j 

Licensing  Act,  19U2,  provides  that  a  club  may  be  I 

struck  off   the   register  on   the   ground  that  it  ! 

occupies   premises  in  respect  of   which,  within 

twelve  months  next  jjrcceding  the  formation  of  ,  COMIVIONS« 

the  club,  the  renewal  of  the  licence  has   been 

refused. 


COMMISSION  TO  EXAMINE 
WITNESSES. 

See   Evidence  ;   Practice    and    Pro- 
cedure. 


Held — that  the  period  of  twelve  months 
mentioned  in  this  enactment  runs  from  the  date 
of  the  refusal  of  the  compensation  authority  to 
renew  the  licence,  and  not  froui  the  date  of  the 
ex[>iry  of  a  provisional  licence  granted  by  them 
under  rules  41  and  48  of  the  Licensing  Eules, 
I'JOl,  pending  the  determination  of  the  amount 
of  compensation  payable. 

I'LAisTow  Working  Men's  Club  and  Insti- 

[tute  and  Another  v.  Harrod.  [1910]  1 

K.  B.  .582  ;  79  L.  J.  K.  B.  654  ;  102  L.  T.  20  : 

74  J.  P.  100  ;  26  T.  L.  E.  216— Di v.  Ct. 


GOAL. 

See  Mines. 

COINS  AND  COINAGE. 

See  C'RiiMiNAL  Law. 


COLLECTING  SOCIETIES. 

See  Industrial  Societies. 


COLLEGES. 

See  CiiARiiiEs  ;  Education. 

COLLISIONS   AT  SEA. 

See  Shipping  and  Navigation. 


COMBINATIONS   AFFECT- 
ING   TRADE. 

See  Trade  and  Trade  Unions. 


COMMISSION. 

See     Agency  ; 
Exchange 


Companies  ;     Stock 


1.  La luht alien  for  Piih/ir  V ndertahing—Coni- 
pensation  for  Ljiingnislunent  of  Coiniitonahle 
Hi  gilts — Pagment  of  Compensation  to  Committee — 
Jurisdiction  of  Board  of  Agriculture  as  to  Con- 
stitution of  Committee — Lands  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vict.  c.  18),  ss.  102,  103— 
Lnclosure  Acts,  1852  (1 5  &  16  Vict.  c.  79),  s.  22,  and 
1854  (17  &  18  A^ict.  c.  97)— Commonable  Bights 
Compensation  Act,  1882  (45  &  46  Vict.  c.  15).]  — 
Where  persons  have  in  their  hands  as  a  de  facto 
committee  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  money  representing  compensation 
paid  in  respect  of  the  extinction  of  commonable 
rights,  the  jurisdiction  of  the  Board  of  Agricul- 
ture under  the  lnclosure  Acts,  1852  and  1854, 
and  the  Commonable  Rights  Compensation  Act, 
1882,  to  make  orders  for  the  disi)osal  of  the 
money  arises  on  an  application  by  such  com- 
mittee to  the  Board  to  take  action  under  sect.  22 
of  the  lnclosure  Act,  1852,  and  the  Board  need 
not  inquire  into  the  question  of  any  defect  in  the 
constitution  of  the  committee. 

Salmon  and  Another  r.  Edwards  and 
[Others,  [1910]  1  Ch.  552  ;  79  L.  J.  Ch.  296  ; 
102  L.  T.  456  ;  74  J.  P.  177  ;  26  T.  L.  R.  325  ; 
54  Sol.  Jo.  406  ;  8  L.  G.  R.  405— AVarrington,  .J. 

2.  Conservators  of  Common — Duty — Quarrging 
—  Commonuhle  Bii/hts — Ojfen  Space — Bisfi(/urc- 
>nent—i7  k.  48  Vict.  c.  clxxv.  s.  25.]— By  the 
Malvern  Hills  Act,  1884  (47  &  48  Vict.  c.  clxxv.), 
conservators  are  appointed,  the  lands  subject  to 
the  Act  are  to  be  preserved  as  open  spaces,  any 
unlawful  digging  is  to  be  prevented,  and  new 
quarries  are  to  be  so  placed  as  to  cause  as  little 
injury  and  disfigurement  to  the  hills  as  reason- 
ably practicable. 

The  lord  of  a  manor  in  working  a  quarry 
placed  it  so  as  to  cause  as  little  disfigurement  to 
the  hills  as  reasonably  practicable.  The  spoil- 
banks  were  made  parallel  to  the  quarry,  and  were 
raked  down  so  as  to  admit  their  being  sown  on. 

Held — that  there  had  been  no  disfigurement, 
and  that  the  lord  of  a  manor  to  whom  the  soil 
belongs,  has  a  right  to  dig  for  gravel  and  sand, 
and  to  quarry  for  stone  and  minerals  which  lie 
under  the  waste  for  his  own  profit,  as  long  as  he 
does  not  materially  deprive  the  commoners  of 
commonable  rights. 

Malvern    Hills    Conservators  r.   Whit- 

[more,  100  L.  T.  841  ;  73  J.  P.  329  ;  8  L.  G.  R. 

179— Eady,  J. 

3.  Commonahlc  Animals  —  Sheep  —  Datg  of 
Adjoining  Owner  to  Maintain  Fence  to  Keep  Out 
Commonable    Animals.~\ — The     owner    of    land 

'  adjoining  a  common  is  only  bound  to  maintain 
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Commons —  Continued,  I 

fences  which  are  sufficient  to  keep  out  the  ordinary  i 
commonable  animals.     He  is  not  bound  to  fence  | 
against  animals  of  a  recently  introduced  breed 
which  are  of  a  peculiarly  wandeiing  disposition 
or  specially  addicted  to  jumping. 
COAKER  i:  WiLLCOCKS,  27  T.   L.  R.  137  ;    55 
[Sol.  Jo.  155— Div.  Ct. 


COMMONWEALTH    OF 
AUSTRALIA. 

See  Dependencies  and  Colonie?, 


COMMUTATION  OF  TITHES. 

Ste  Ecclesiastical  Law. 


COMPANIES. 

I.  Amalgamation  . 

II.  Articles  of  Association. 
(a)  General    .... 


col. 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 
(Z»)  Alteration         .... 

III.  Associations  not  for  Profit 

IV.  Auditors 

V.  Borrowing         .... 

VI.  Capital 

VII. 


Commission   on   Acceptance  op 
Shares  

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  Contracts. 

(a)  Pre-incorporation  Contracts    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(&)  Provisional  Contracts 

[Kg  paragraphs  in  this  vol.  of  the  Digest.] 
(c)   mtm  Tires 

IX.  Debentures. 

(a)  General 

Ih)  Debenture-holders'  Action 

((;)  Floating  Security     .... 

(<Z)  Priority  ...... 

(e)  Eegist  ration 

(/)  Validity 

X.  Deeds  of  Arrangement 

XI.  Defunct  Company 

[>'w  paragraphs  in  this  vol.  of  the  Digest.] 
Y.D, 


XII.  Directors.  col. 

(«)  General 75 

(Z»)  Appointment  .         .         .         .76 

(<;)  Fiduciary  Relation  .         .         .         .76 
{d)  Misfeasance      .  ...     77 

(e')  Prospectus 78 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Powers 78 

(j/}  Qualification     .         .         ,         .         .     78 

(A)  Quorum  79 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Remuneration 79 

(70  Vacation  of  Office    .         .        .        .79 

Xlil.  Dividends. 

(tt)  General   .         .         .         .         .         .80 

(^)  Payment  out  of  Capital  .         .         .80 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(6')  Preference  Shares    .        .        .        .80 

[No  paragraphs  in  this  \-ol.  of  the  Digest.] 

XIV.  Flotation  and   Incorporation    80 

XV.  Management 81 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVI.  Meetings. 

(rt)  General 

(b)  Extraordinary         .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Special  Resolution  .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(rZ)  Separate  class  meeting     . 

XVII.  Memorandum  of  Association. 

(rt)  General 

(i)  Alteration 

XVIII.  Notices       .  '     . 

XIX.  Promoters     

XX.  Prospectus. 

(a)  General 

(5)  Liability  of  Direclors 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Particulars  Required 
XXL  Proxies 

XXII.  Receivers 

XXIII.  Reconstruction 

XXIV.  Reduction  of  Capital. 

(rt)  General 

(J)  Loss  of  Capital  .... 
(c)  Power  to  Reduce  .... 
Id)  Return  to  Shareholders  of  Capital 

not  required 

XXV.  Register  op  Membeus 

XXVI.  Registered  Name     . 

XXVII.  Sale  of  Undertaking  . 

XXVIII.  Secretary       .... 

XXIX.  Shareholders  .... 

XXX.  Shares. 
(«.)  General 

[No  paragiaphs  in  this  vol.  ol  Uie  Digest.^ 

(h)  Allotment 

(c)  Calls 

3 
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Companies—  Continued. 

XXX.  Shares— Co«^trtwei.  col. 

(d)  Certificate 90 

(No  paragraphs  in  Ihis  vol.  of  the  Digest.] 

(f)  Forfeiture 1)1 

(/)  Issued  at  a  Discount      .        .        .91 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(jl')  Issued  not  for  Cash  .        .        .        .91 

.(/O  Transfer 91 

(/)  Underwriting  Agreements         .         ,     91 

XXXI.  Unregistered  Companies       ,    91 

[No  paragiaphs  in  this  vol.  of  the  Digest.) 

XXXII.  Voting 91 

XXXIII.  Winding-dp. 

(«)  General    ...  .         ,     93 

(?»)  Assets 93 

[No  paragraphs  in  this  vol.  of  the  Digest.  ] 
(c)  Compulsory  Order    .         .         .         .93 
(<Z)  Contributories  .         .         ,         .93 

(e)  Creditors 9.") 

(y)  Examination  .  .  ,  .  .95 
(jl)  Fraudulent  Preference  .  .  .96 
(A)  Liquidators 97 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(0  Petition 97 

(/.■)  Practice 97 

(0  Proof 98 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/«)  Reconstruction        .         .         .         .98 
(m)  Surplus  Assets 98 

XXXIV.  Voluntary  Winding-up. 

(a')  General 99 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(V)  Liquidators 99 

{/)  Reconstruction  .        .        .99 

id)  Supervision  Orders .         .         .        .99 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(e)  Surplus  Assets  .....     99 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Friendly  Societies,  Nos.  4,  5, 
6;  Income  Tax,  No.  4  ;  Landlord 
AND    Tenant,    No.     24 ;    Trusts, 

Nos.  3,  8, 

I.  AMALGAMATION. 
See  also  XXVII.,  infra. 

1,  Arrangement  letween  Company  and  its 
Members  —  Jurisdiction  to  Order  Meeting  — 
Companies  {Consolidation')  Act,  1908  (8  Edvvr.  7, 
c.  69),  s.  120.] — A  petition  was  presented  in  the 
name  of  a  company,  but  admittedly  really  by  the 
directors  thereof,  for  authority  under  sect.  120  of 
the  Companies  (Consolidation)  Act,  1908,  to  call 
and  hold  meetings  to  consider,  and  if  so  resolved 
apjjrove  of,  a  scheme  of  arrangement  whereby 
the  company  would  be  absorbed  in  another 
company,  and  finally  for  sanction  of  the  scheme. 

Held  —  that  the  petition  was  premature, 
because  before  a  meeting  could  be  ordered 
under  sect.  120  the  Court  must  have  before  them 
an  arrangement  or  proposed  arrangement  be- 
tween the  company  and  its  members,  and  be 
asked   by   the  company   or  by  its  members  to 


interfere  for  the  purpose  of  calling  a  meeting, 
and  that  neither  of  these  conditions  was  satisfied, 
because  the  directors  were  not  entitled  to  speak 
for  the  company  in  this  matter,  amalgamation 
not  being  an  ordinary  purpose  of  management. 
Dailuaine-Talisker  Distilleries,  Ld.  i\ 
[Mackenzie,  [1910]  S.  C.  913  ;  47  Sc  L.  R. 
717— Ct.  of  Sess. 

II.  ABTICLES  OF  ASSOCIATION. 

(a)  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Alteration, 

See  Nos.  4,  42,  46.  infra. 

III.  ASSOCIATIONS  NOT  FOR  PROFIT. 

2.  Manoranduin  —Power  to  Pension  Secretary.'] 
— The  memorandum  of  association  of  a  club 
which  was  incorporated  under  the  Companies 
Acts,  but  not  for  the  purposes  of  gain,  provided 
that  the  club's  income  and  property  should  be 
applied  solely  towards  the  promotion  of  the 
objects  of  the  club  as  set  forth,  and  no  portion 
thereof  was  to  be  "  paid  or  transferred  directly 
or  indirectly  by  way  of  dividend,  bonus,  or 
otlierwise  howsoever  by  way  of  profit  to  the 
members  of  the  club.  Provided  that  nothing 
herein  contained  shall  prevent  the  payment  in 
good  faith  of  remuneration  to  any  officers  or 
servants  of  the  club,  or  to  any  member  of  the 
club  or  other  person  in  return  for  any  services 
actually  rendered  to  the  club." 

Held— that  a  payment  to  a  retired  secretary 
and  member  of  the  club  by  way  of  annuity, 
pension,  or  gratuity  was  within  the  powers  of 
the  club  as  being  in  furtherance  of  its  objects 
and  interests. 
Cyclists' Touring  Club  r.  Hopkinson,  [1910] 

[1   Ch.  179  ;  79  L.  J.  Ch.  82  ;    101  L.  T.  848  ; 

26  T.  L.  R.   117  ;  54  Sol.  Jo.  134  ;  17  Manson, 
10— Eady,  J. 

IV.  AUDITORS. 

3.  Winding-up — Prodtiction  of  Documents- 
Lien — '■'■Officer" — Bight  to  Retain  Boohs  Be- 
longing to  Company — Companies  {Consolidatioyi) 
Act,  1908  (8  Edw.  7,  c.  69),  ss.  164,  174, 
193.]— The  liquidator  of  a  company  which  was 
being  wound  up  voluntarily  claimed  delivery  of 
certain  books  and  papers  belonging  to  tlje  com- 
pany which  had  been  placed  in  an  accountant's 
hands  to  write  up  the  books  and  to  prepare  a 
balance-sheet.  The  accountant  having  refused 
to  hand  them  over  unless  the  liquidator  either 
paid  his  fees  or  recognised  his  lien  therefor,  the 
liquidator  presented  a  "petition  to  the  Court 
under  sects.  164,  174,  and  193  of  the  Companies 
(Consolidation)  Act,  1908,  for  their  delivery,  but 
that  "  ivlthovt  prejudice "  to  any  right  of  lien 
competent  to  the  respondent. 

Held— that  while  delivery  without  prejudice 
to  an  alleged  right  of  lien  did  not  involve  its 
admission,  it  did  not  in  any  way  prejudice  it  if 
it  existed,  and  that  as  delivery  of  the  books  was 
necessary  for  liquidation  purposes  the  petitioner 
was  entitled  to  the  delivery  craved. 

Opinion — that  the  respondent  had  a  good  right 
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J\'.  AviAitOTS  —  ('onfi/tNed. 

of  retention  on  the  ground  of  implied  contract, 

though  not   a  good  right   of  lien  properly   so 

called. 

Opinion  {per  Lord  Johnston) — that  an  auditor 
is  not  an  "officer"  of  a  company  within  the 
meaning  of|  sect.  104  of  the  Companies  (Con- 
solidation) Act,  1908. 

FiNDLAY  (Liquidator  of  Scottish  Work- 
[men's  Assurance  Co.,  Ld.)  i:  Waddell, 
[1910]   S.   C.   G70;  47  Sc.  L.   R.   478— Ct.  of 

Sess. 

V.  BORROWING. 

See  No.  55,  infra. 

VI.  CAPITAL. 

See  also  Revenue,  No.  10. 

4.  Increase — absolution  Empowering  Directors 
to  Increase  Capital — Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s.  12.] — Articles  of  association  pro- 
vided (article  53)  that  "  the  company  in  general 
meeting  may  from  time  to  time  .  .  .  increase 
its  capital  by  the  creation  of  new  shares." 
Article  59  provided  that  "any  new  shares  from 
time  to  time  to  be  created  may  from  time  to 
time  be  issued  with  any  such  guarantee  or 
any  such  right  of  preference  .  .  .  over  any 
other  shares  previously  issued  ...  or  at  such  a 
premium,  or  with  such  deferred  rights,  as  com- 
pared with  any  shares  previously  issued  or  then 
about  to  be  issued,  or  subject  to  any  such  con- 
ditions or  provisions,  and  with  any  such  right, 
or  without  any  right,  of  voting,  and  generally  on 
such  terms  as  the  company  may  from  time  to 
time  by  resolution  of  a  general  meeting  declare." 
At  extraordinary  general  meetings  of  the  com- 
pany the  company  passed  and  confirmed  certain 
special  resolutions,  among  them  one  substituting 
the  words  "  by  resolution  of  the  directors  "  for 
the  words  "in  general  meeting"  in  article  53. 
Subsequently  the  directors  passed  a  resolution  to 
increase  the  company's  capital  by  the  creation 
of  125,000  new  shares  of  £1  each. 

Held— that,  even  assuming  that  the  resolu- 
tion of  the  directors  to  increase  the  capital  by 
the  creation  of  new  shares  was  intra  vires,  those 
shares  could  not  be  issued  without  the  sanction 
of  a  resolution  of  a  general  meeting  of  the 
company  as  required  by  article  59. 

Held,  further,  that  the  plaintiff,  who  was  a 
shareholder  of  the  company  and  a  former 
director,  was  not  precluded  from  obtaining  an 
injunction  restraining  the  company  from  issuing 
the  new  shares  without  the  sanction  of  a  resolu- 
tion of  a  general  meeting  by  the  fact  that  he  had 
been  a  party  to  the  passing  of  the  resolutions 
which  authorised  the  increase  of  capital  and  had 
taken  shares  issued  under  earlier  resolutions. 

Towers  v.  African  Tug  Co.  ([1904]  1  Ch.  558) 
distinguished. 

Decision   of  Eve,   J.   ([1910]  2  Ch.   382;    79 
L.  J.  Ch.  G47  ;  103  L.  T.  139  ;  26  T.  L.  R.  585  ; 
54  Sol.  Jo.  652)  reversed. 
Mosely    v.     Koppyfontein      Mines,     Ld., 

[1911]  1  Ch.  73;  [1910]  W.  N.  231  ;103L.T. 
616  ;  27  T.  L.  R,  61  ;  55  Sol.  Jo.  44—0.  A. 


VII.  COMMISSION  ON  ACCEPTANCE  OF 
SHARES. 

[No  paiagiaiilis  in  this  vol.  of  the  Digest.] 

VIII.  CONTRACTS. 

(a)  Pre-incorporation.  Contracts. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Provisional  Contracts. 

[Ko  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Ultra  Vires. 

See  also  Nos.  8,  17,  infra. 

5.  Railway  Company — Agreement — Supply  of 
Drinking  ^\'ater —  Construction.] — A  railway 
company  agveed  to  supply  an  hotel  with  a  good 
and  adequate  supply  of  water  tit  f(n-  drinking 
purposes  as  far  as  was  practicable  from  the 
springs  in  their  tunnel.  The  water  was  liable 
to  be  contaminated,  and  the  plaintiff  brought  his 
action  insisting  that  he  was  entitled  to  a  proper 
supply  of  drinking  water. 

Held — that  the  railway  company  had  carried 
out  their  contract,  which  was  simply  to  supply 
surface  water,  which  would  otherwise  run  to 
waste,  and  that  an  agreement  to  supply  drinking 
water  and  lay  pipes  and  mains  for  all  time  would 
be  ultra  vires. 

Wilson    r.   Great    Western   Ry.    Co.,   128 
[L.  T.  Jo.  340— Eady,  J. 

IX.  DEBENTURES. 

See  also  Intoxicating  Liquors,  No.  4  ; 
Solicitous,  Nos.  3,  17, 

(a)  General. 

6.  Cheque  in  Payment  of  Interest — Failure  to 
present  Cheque — Release  of  Security.  ] — The  mere 
acceptance  of  a  cheque  in  payment  of  interest 
on  debentures,  and  failure  to  present  the  cheque 
for  payment,  do  not  constitute  a  release  of  the 
security. 

In    re   Defries  &  Sons,   Eichholz    r.  The 

[Company,  [1009]  2  Ch.  423 ;  78  L.  J.  Ch.  720  ; 

101   L.  T.  486  ;  25  T.  L.  R.  752  ;  53  Sol.  Jo. 

697  ;  16  Manson,  308— Warrington,  J, 

7.  Interest  Out  of  Net  Profits — Reserve  Fund — 
Carrying  Forward  Balance  —  Injunction.] — A 
company  issued  debenture  stock,  the  interest  on 
which  was  to  be  paid  out  of  the  net  earnings  of 
the  company.  The  company  proposed  to  set 
aside  a  sum  out  of  the  net  earnings  as  a  reserve, 
and  not  to  pay  the  full  interest  on  the  debenture 
stock. 

Held — that  the  company  were  only  entitled 
to  set  aside  so  much  of  the  sum  as  was  required 
for  the  maintenance  of  the  security,  and  that  the 
balance  ought  to  be  distributed  among  the 
debenture  stock  holders. 

Heslop  v.   Paraguay  Central  Ry.  Co.,  Ld., 
[54  Sol.  Jo.  234— Eve,  J. 

8.  Chartered  Company  —  Mortgage  —  Land 
Situated  Abroad  —  Exchisive  Licence  —  Clog 
on  Equity  of  Redemption.']  —  The  plaintiffs,  a 
chartered  company,  contracted,  "  in  considera- 

3—2 
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tiff— Sum  Due  to  Plaintiff'  Carried  to  Separate 
Account  and  not  Paid  Out.\ — A  debenture-holder 
who  was  the  original  plaintiff  in  a  debenture- 
holder's  action  was  also  a  trustee  for  the  deben- 
ture-holders and,  as  well,  a  director  of  the  com- 
The  sura  recovered  in  the  action  had  been 


pany. 


paid  into  Court,  and   in   paying  it  out   to  the 
debenture-holders  it  was  proposed  to  except,  and 


IX.  "De'heuX.vii&s  — Continued. 
tion  of  the  assistance  rendered  and  to  be 
rendered"  by  the  defendants,  to  grant  to  the 
defendants  an  exclusive  licence  to  work  all 
diamondiferous  mines  in  the  plaintiffs'  terri- 
tories, which  were  in  South  Africa,  and  which 
were,  as  to  part,  governed  by  English  law,  and 

as  to  part,  by  Koman-Dutch  law.     At  that  date  -     -  j       4.     +1 

the  plaintiffs  owed  the  defendants  £112,000,  and  i  carry  to  a  separate  account,  the  sum  due  to  the 
it  was  agreed  that  in  lieu  of  repayment  of  this,  I  original  plaintiff  on  the  ground  that  the  company 
and  a  proposed  further  advance  of  £100,000,  |  had  certam  claims  against  him  which  were  still 
debentures  should  be  issued  as  a  floating  charge  1  pending. 

on  all  the  plaintiffs' property.  These  debentures  j  Held— that  it  would  not  be  right  for  the 
were  issued,  but  had  all  long  ago  been  redeemed,  j  Court  in  administering  the  fund  in  the  debenture- 
On  an  application  by  the  plaintiffs  to  have  it  j  holder's  action  to  part  with  a  share  in  it  to  the 
declared  that  the  agreement  purporting  to  grant  j  former  plaintiff,  or  his  assignees,  until  the  rights 
an  exclusive  licence  was  void  : —  i  as   between   him   and   the   company   had    been 

Held,  that  the  proper  law  of  the  contract  was    ascertained,  and  that  his  share  of  the  fund  must 
English,  that  the  agreement  to  grant  the  exclu-    therefore  be  carried  over  to  a  separate  account. 
sive  licence  was  part  of, the  mortgage  transaction 
under  which  the  debentures  were  issued  to  the 
defendants,  and  that  it  was  invalid  as  being  a 
clog  on  the  equity  of  redemption. 

Decision  of  Eady,  J.  ([1910]  1  Ch.  354  ;  79 
L.  J.  Ch.  315  ;  102  L.  T.  95  ;  26  T.  L.  R.  285  ; 
54  Sol.  Jo.  289  ;  17  Manson,  190)  affirmed. 
British  South    Africa  Co.  r.   De    Beers 

[Consolidated  Mines,  Ld.,  [1910]  2  Ch. 

502  ;  103  L.  T.  4  ;  26  T.  L.  R.  591 ;  54  Sol.  Jo. 
679— C.  A. 

9.  Dehentures  Guaranteed— Winding-up  of 
Guarantor  Society— Pelease  of  Guarantor— 
^^Arrangement  or  Conqrroinise  "  —  Power  of 
Majority  of  Bclenture  -  Holders  to  Bind 
3HnorUy.]—A  trust  deed  securing  debentures  of 
the  defendant  company  provided  that  they 
should  be  guaranteed  by   the  L.  G.  A.  and   T. 


In  re  Rhodesia  Goldfields,  Ld.,  Partridge 

Iv.   Rhodesia  Goldfields,  Ld.,  [1910]    1 

Ch.  239  ;  79  L.  J.  Ch.  133  ;  102  L.  T.  126  ;  54 

Sol.  Jo.  135  ;  17  Manson,  23— Eady,  J, 


11.  Beceiver — Beit  for  Gas  Supjdied  Before 
Receiver's  Appointmeyit  —  Bistress  Warrant  of 
Justices— Pi  iority  of  Gas  Company  over  Beben- 
ture-holders — Tlie  Gasworks  Clauses  Act,  1871 
(34  &  35  Vict.  c.  41),  s.  2'i—The  South  Stafford- 
shire Mond  Gas  (^Power  and  Heating)  Company's 
Act,  1901  (1  Edw.  7,  c.  ccxli.),  s.  74.  ]— At  the  date 
when  a  leceiver  was  appointed  in  a  debenture- 
holders'  action  against  a  company,  the  company 
owed  a  sum  of  money  to  a  gas  company  for  gas 
supplied,  which  the  receiver  refused  to  pay.  The 
debentures  were  not  secured  by  a  trust  deed  and 
operated  only  as  an  equitable  charge  on  the  com- 
l)any"s  property  and  assets.     The  gas  company 


Society,  Ld.,  the  society  being  trustee  foi  the  J^^^-.^^^  ^^^^-^  ^^^t.  23  of  the  Gasvvorks  Clauses 

debenture-holders       It    also    provided    that   a  ^                       ^^  ^j^^j^  ^      j^^  ^^^  ^^^.^^^^ 

genera  meeting  o  debenture-holders  should  have  ^^;.^^^^^  ^^^^^  ^^^^        ^^^^1^  ^^  ^^^  ^^^          ^ig^t 

power  by  extraordinary  resolution  to  assent  to  1  V^    ^^^^^^^^^  summarily  or  by  action),  an  order 

any  arrangement   or  compromise  proposed  to  be  ^^^^  ,^^,,^nt  f rom  justices  empowering  them  to 

macebetweenthe  company  and  the   deben^^^^^^  levy   a  distress  on   the    company's    goods    and 

holders  If  It  were  such  as  the  Court  would  have  ^j^^^^^j^  ^^  ^^g  ^^^,,^^  of  tlie  debt,  and  then 

jurisdiction  to  sanction   if   the  company  weie  ^li^^j  ;„  ^ledebenture-holders' action  for  leave 

being  wound  up  and  the  requisite  majority  of  ^^^   .^^^^^  ^^,-,^  tj^,  distress. 


the  debenture-holders  had  agreed  to  it.  The 
L.  G.  A.  and  T.  Society  being  now  in  the  course 
of  voluntary  winding-up  under  supervision,  the 
debenture-holders  at  duly  held  meetings  passed 
by  the  requisite  majority  resolutions  releasing 
the  L.  G.  A.  and  T.  Society,  appointing  new 
trustees,  increasing  the  interest  on  the  deben- 
tures and  discontinuing  a  sinking  fund  estab- 
lished under  the  deed. 

Held — that  the  resolutions  were  valid  and 
binding  on  all  the  debenture-holders,  as  being 
for  an  arrangement  or  compromise  such  as 
the  Court  had  jurisdiction  to  sanction  in  a 
winding-up. 
Shaw  v.  Royce,  Ld.,  [1911]  1  Ch.  138  ;  [1910] 

[W.  N.  251  ;  45  L.  J.  N.  C.  759— Warrington,  J. 

(b)  Debenture-holders'  Action. 

See  also  Nos.  37,  38,  40,  infra. 

10.  Payment  out  of  Court  of  Sum  Recovered — 
Pending  Claims  by  ComjJany  against  the  Plain- 


Held— that  the  statutory  rights   of  the  gas 
company  overrode  the  equitable    rights  of   the 
debenture-holders,  and  leave  was  granted  them 
to  proceed  with  the  distress. 
In  re  Adolphe  Cuosbie,  Ld.,  Johnson  and 

[Hughes  v.  Adolphe  Crosbie,  Ld.,  74  J.  P. 
25  ;  8  L.  G.  R.  50— Neville,  J. 

12.  Practice— Short  Cause— Motion  for  Judg- 
ment— No  Appearance  by  Company — Affidavit 
Evidence— B.  S.  C,  Ord.  40,  r.  2.]— In  an  action 
against  the  K.  company  by  a  debenture-holder, 
an  order  was  made  on  his  motion  for  a  receiver 
and  manager.  The  company  appeared  by  counsel 
and  refused  to  treat  the  motion  as  the  trial  of 
the  action  or  to  consent  to  judgment.  Subse- 
quently on  a  summons  for  directions  which  the 
company  did  not  attend  the  master  declined  to 
allow  pleadings,  and  ordered  the  case  to  be  set 
down  on  motion  for  judgment  as  a  short  cause 
without  pleadings.     The  company  did  not  appear 
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IX.  Dehentvirea—Conf hived. 
on  the  motion,  and  the  only  evidence  before  the 
judge  was  the  affidavit  in  support  of  the  motion 
for  a  receiver,  but  leave  was  givea  to  file  another 
affidavit  to  prove  a  resolution  for  voluntary 
liquidation  and  the  appointment  of  the  liquidator. 
Later,  the  judge  maile  an  order  for  accounts  and 
inquiries,  but  declined  to  make,  without  evidence, 
a  declaration  that  the  debenture-holders  were 
entitled  to  a  charge,  and  said  that  in  such  cases 
orders  ought  not  to  be  made  by  the  master  unless 
the  conii)any  appeared  before  the  master  and 
stated  their  willingness  to  appear  by  counsel  at 
the  hearing  before  the  judge,  and  to  consent  to 
the  order  ;  and  that  in  that  case,  if  neither  party 
objected,  it  might  be  proper  to  give  liberty  to 
prove  the  facts  by  evidence  on  affidavit. 
In  rr  Kitson  Empire  Lighting  Co.,  Ld., 

[HiGGS  r.  The  Company,  [1910]  W.  N.  1.5i  ; 

45   L.   J.    N.   C.   390  ;    129    L.    T.   Jo.    133— 
Parker,  J. 
(c)  Floating  Security. 

iS'fcNos.  13,  U,  15,  infra. 

(d)  Priority. 

See  ahii^o.  37,  infra, 

13.  Debentures  Charged  on  all  Future  Property 
— Floating  Charge — Subsequent  Specific  Legal 
Mortgaqe  —I'lipaid,  Vendor — Variation  between 
Debv'nf'iirr.^  and  Trust  Deed  — Cum  ulat  ire  Protec- 
tion—  Prgisf ration  of  Debentures  —  Notice  — 
Companies  Act,  190(3  (63  &  (31  Vict,  c.  48), 
s.  11.] — In  1901  a  company  by  a  trust  deed 
conveyed  and  assigned  all  its  property  present 
and  future  to  secure  certain  debentures,  and 
it  was  provided  that  such  trust  deed  was  to 
operate  as  a  floating  security  and  so  that  the 
company  should  not  be  at  liberty  to  create  any 
charge  in  priority  to,  or  pari  passu  with,  the 
security  of  the  debenture-holders.  The  deben- 
tures themselves,  however,  provided  that  they 
were  not  to  operate  so  as  to  prevent  the  com- 
pany specifically  charging  any  freehold,  lease- 
hold or  copyhold  property  subsequently  acquired 
in  priority  to  the  debentures.  The  particulars 
of  the  debenture  charge  required  by  sect.  14  of 
the  Companies  Act,  1900,  were  duly  registered. 
In  1904  certain  freehold  hereditaments  were 
conveyed  to  the  company.  In  1905  the  premises 
were  reconveyed  to  the  vendors  by  way  of  mort- 
gage to  secure  the  unpaid  balance  of  the  purchase- 
money.  In  1906  the  company  mortgaged  their 
equity  of  redemption  in  the  premises  to  the 
plaintiff.  In  1909  the  plaintiff  took  a  transfer 
of  the  first  mortgage. 

Held — (1)  that  the  first  mortgage,  being 
given  to  secure  the  paramount  equity  of  the 
vendor  mortgagees  to  their  unpaid  purchase- 
money,  took  priority  over  the  debenture  charge  ; 
that  it  was  immaterial  whether  or  not  the  vendor 
mortgagees  had  notice  of  the  debenture  charge  ; 
that  on  the  evidence  they  had  no  actual  notice  ; 
that  the  particulars  registeretl  under  the  Com- 
panies Act,  1900,  s.  14,  amounted  to  con- 
structive notice,  but  only  of  the  fact  that  there 
was  a  floating  charge  permitting  the  usual 
dealings  with  property,     (2)   That    the   second 


mortgage  must  be  postponed  to  the  security  of 
the  debenture-holders,  as  they  were  protected 
by  the  prohibition  in  the  debenture  deed  against 
the  charging  of  subsequently-acquired  property 
in  priority,  despite  the  permission  given  by  the 
debentures  themselves, 

Wilson   r.  Kelland,    [1910]   2  Ch.  306  ;    79 

[L.  J.  Ch.  580 ;  103  L.  T.  17  ;  26  T.  L.  R.  485  ; 

54  Sol.  Jo.  542  ;  17  Manson,  233— Eve,  J. 

14.  Garnishee  Order  Nisi — Notice  bg  Debenture- 
holder —  No  Appointment  of  Receicer.l — The 
plaintiff,  a  creditor  of  the  defendant  company, 
having  obtained  judgment  against  them,  ob- 
tained on  April  24th,  1909,  a  garnishee  order 
nisi  against  the  company's  bankers  attaching  the 
sum  of  £61.  On  May  14th  following  the 
claimant,  who  was  a  debenture-holder  of  the 
defendant  company,  and  who  had  given  them 
notice  to  pay  off  the  debenture,  gave  notice  to 
the  plaintiff,  the  company,  and  the  bank,  claim- 
ing to  be  entitled  to  the  sum  which  the  plaintiff 
had  garnisheed.  The  claimant  did  not,  however, 
obtain  the  appointment  of  a  receiver  or  take  any 
other  step  to  enforce  his  security. 

Held — that  the  plaintiff  was  entitled  to  have 

the  garnishee  order  7iisl  made  absolute. 

Evans  r.  Rival  Granite  Quarry  Co.,  Ld., 

[North   and    South   Wales   Bank,   Ld., 

Garnishees:  Pitman,  Claimant,  [1910]  2 

K.   B.   979;  79  L.  J.  K.  B.  970;  26  T.  L.  R. 

509  ;  51  Sol.  Jo.  580— C.  A. 

15.  Clause  Best  riding  Pledges  and  Mortgages 
— Sale  or  Pledge—  Collateral  Guarantee — Power 
to  Redeem  Goods  Disposed  •>/ — Power  to  Require 
Company  to  Redeem — "  Ordinary  Course  of 
Business."] — P.  Sc  Co.,  Ld.,  pot-still  whiskey  dis- 
tillers, issued  debentures  secured  by  a  trust  deed 
which  contained  a  clause  making  the  debentures 
a  Hoating  charge  on  the  assets  and  undertaking 
of  the  company,  and  providing  {inter  alia)  that 
they  should  not  prevent  the  company  from  dis- 
posing of  or  dealing  with  such  assets  in  the 
ortlinary  course  of  business,  and  for  the  ptirpose 
of  carrying  on  the  same,  but  that  the  company 
should  not  create  any  mortgage  or  charge 
ranking  in  priority  to  or  ^^art  2)assu  with  the 
debenture  stock.  From  time  to  time  the  com- 
pany disposed  of  raw  pot-still  whiskey  to  one  C. 
The  transactions,  of  which  there  were  six  prior  to 
March,  1906,  were  treated  as  sales  in  the  com- 
pany's books,  and  C.  paid  to  the  company  the 
full  market  price  for  the  whiskey.  In  the  case 
of  each  lot  of  whiskey,  the  company  gave  to  0, 
a  collateral  guarantee  in  the  form  of  a  deed  p(  II, 
in  which  the  whiskey  was  referred  to  as  "  assigned 
or  pledged,"  the  company  undertaking  the 
burden  of  custody,  storage,  and  insurance,  and 
the  whiskey  remaining  in  the  company's  bonded 
warehouse  ;  but  being  transferreil  in  the  Excise 
books  into  C.'s  name.  The  guarantee  contained 
the  following  words  :  "  we  may  or  will  redeem 
or  repurchase  the  said  whiskey  in  four  years  at  a 
profit  to  you  of  10  per  cent.,  simple  interest  on 
the  price  paid."  In  March,  1906,  0.  received 
notice  of  the  debentures  and  of  the  restrictive 
clause  in  the  trust  dee\.  Thereafter  the  company 
disposed  of  other  lots  of  whiskey  to  C.  ,accom- 
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panied  by  anew  form  of  guarantee  agreement  in 
which  the  references  to  pledge  and  redemption 
were  struck  out,  and  it  was  made  clear  that  the 
whiskey  was  to  be  the  property  of  C,  and  that 
the  company  could  not  insist  on  a  repurchase, 
but  that  C.  had  an  option  toiequirethe  company 
to  repurchase  after  the  expiration  of  four  years. 
The  agreements  were  fi'iimed  under  legal  advice 
so  as  to  constitute  sales,  and  to  transfer  the  pro- 
perty in  the  whiskey  to  C. 

Held — that  the  transactions  with  V.  prior  to 
March,  190i),  were  not  sales,  but  pledges  or 
mortgages  ;  but  that  the  transactions  after  March, 
1906,  wei-e  sales  and  not  pledges,  nor  mortgages 
in  disguise,  but  were  sales. 

Yorhshivfl  Bailway  Wagon  Co.  v.  Machire 
((1882)  21  Ch.  D.  309)  applied. 

Held — also,  that  they  were  transactions  "  in 
the  ordinary  course  of  the  company's  business  " 
within  the  meaning  of  the  debenture  trust 
deed. 

COVENEY  r.  PEilSSE,    [1910]  1  I.  E.  191— C.  A., 

[Ireland, 
(e)  Registration. 

See  No.  13,  supra. 

(f)  Validity. 

See  No.  03,  infra. 

X.  DEEDS  OF  ARRANGEMENT. 

See  No.  1,  svpra. 

XI.  DEFUNCT  COMPANY. 

[No  paragrai'lis  in  this  vol.  of  tlie  Digest.] 

XII.  DIRECTORS. 

See  also  Nos.  GO,  02,  infra. 
(a)  General. 

16.  Director  Interested  in  Shares — Forfeiture 
for  Kon-payment  of  Calls — Notice.^ — A  director 
of  a  company,  who  has  been  a  director  from  the 
foundation  of  the  company,  and  has  taken  an 
active  part  in  the  management,  and  was  himself 
present  at  a  meeting  of  the  directors  at  which  a 
resolution  was  passed  declaring  certain  shares, 
in  which  he  was  beneficially  interested,  forfeited 
for  non-payment  of  calls,  and  himself  supported 
such  resolution,  will  not  be  allowed  to  set  up 
that  the  directors  were  illegally  appointed,  so 
that  everything  done  by  them  was  void  ah  initio, 
or  that  notice  of  his  own  acts  was  not  legally 
served  upon  him. 

Decision  of  the    Supreme    Court   of    British 
Columbia  atfirmed. 
Jones  r.  North  Vancouver  Land  and  Im- 

[PROVEMENT  Cc,  79  L.  J.  P.  C.  89  ;  102  L.T. 
377  ;  47  Sc.  L.  R.  890 -P.  C. 

17.  Contract  bt/  Company  to  Mttnage  Real 
Estates — Appointment  of  its  oivn  Directors  as 
Agents — Bights  of  Directors  to  Make  a  Profit  oiit 
of   the    Contract  —  Articles     of    Association  — 


Fiiluciarg  Position — Directors  ax  'J'rusteex.'] — 
The  doctrine  that  a  trustee  shall  not  make  a 
profit  out  of  his  cest^ii  que  trvst  beyond  the 
amount  agreed  under  the  contract  applies  to  the 
directors  of  a  company  as  much  as  to  a  private 
individual.  The  fact  that  a  comjiany's  articles 
of  association  allows  contracts  between  the 
directors  and  members  of  the  company  has  no 
bearing  upon  deilings  between  the  company 
and  the  outside  world.  A  company  agreed  with 
B.  to  manage  certain  of  his  estates  on  the  terms 
{inter  alia)  that  the  company  might  advance 
moneys  for  the  improvement  thereof,  and  incur 
any  costs,  charges,  and  expenses  necessary  and 
proper,  charging  0  per  cent,  interest  thereon. 
The  directors  of  the  company  appointed  by 
resolution  four  members  of  the  board  to  act  as 
solicitor,  manager,  auctioneer,  and  accountant 
respectively  in  connection  with  the  estates,  and 
paid  them  accordingly.  The  company's  articles 
of  association  provided  that  contracts  would  be 
made  between  the  board  and  the  members  in 
respect  of  the  business  of  the  company. 

Held — that  in  taking  accounts  between  B. 
and  the  company,  the  latter  were  not  entitled  to 
charge  against  B.  amounts  so  paid  to  the 
directors  for  their  services  in  the  management 
of  the  estates. 

Kavanagh  v.  Worldngman's  Benefit  Building 
Society  ([1890]  1  I.  R.  50)  approved. 
Bath  r.  Standard  Land   Co.,   Ld.,   [1910] 

[2  Ch.  108  ;  80  L.  J.  Ch.  36  ;  103  L.  T.  498— 
Neville,  J. 

(b)  Appointment. 

18.  Notice  Convening  Meeting  —  Nature  of 
Business  to  he  Transacted  —  No  Mention  of 
Additional  Directors — Sufficiency  of  Notice.'\ — 
The  articles  of  association  of  a  company  provided 
that  the  notice  of  a  general  meeting  should 
specify  the  general  nature  of  the  special  business 
to  be  transacted.  Notice  was  given  of  a  meeting 
for  the  purpose  of  passing  a  resolution  tliat  three 
retiring  directors  whose  term  of  office  had  expired 
should  be  re-elected,  with  such  amendments  as 
should  be  determined  at  the  meeting.  At  the 
meeting  an  amendment  to  the  resolution  was 
carried  appointing  two  additional  directors. 

Held — that  the  notice  sufficiently  indicated 
the  business  transacted,  and  that  therefore  the 
additional  directors  were  duly  appointed. 
Betts  &   Co,,  Ld.  r.  Macnaghten,  [1910]   1 

[Ch.  430  ;  79  L.  J.  Ch.  207  ;  100  L.  T.  922  ; 

25  T,  L.  R.  552  ;  53  Sol.  Jo.  521  ;  17  Manson, 
71— Eve,  J. 

(c)  Fiduciary  Relation. 

19.  Agreemoit  Not  to  Carry  on  Business  in  Com- 
petition with  Comjjany — Company  in  Liquidation 
— Breach  of  Agreement — Taking  Lists  of  Com- 
pany's Customers.'] — The  defendant  agreed  to 
become  managing  director  of  a  company  for  seven 
years  at  a  specified  salary,  and  he  covenanted 
that  he  would  not  while  holding  office  as  director 
or  within  seven  years  after  ceasing  to  hold  such 
office,  carry  on  any  business  in  competition  with 
that  carried  on  by  the  company.  While  the 
defendant  held  office  as  director  an  order  for  the 
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XII.  Directors — Continued, 

compulsory' winding  up  of  the  company  was 
made,  and  thereupon  the  defendant  started  a 
competing  business,  having  previously  obtained 
from  the  company's  books  lists  of  their  customers. 
In  an  action  by  the  company  in  liquidation  to 
restrain  the  defendant  from  carrying  on  such 
competing  business,  and  for  delivery  up  of  all 
lists  of  the  names  and  addresses  of  the  company's 
customers  copied  or  extracted  from  their  books  : 

Held,  by  Joyce,  J.  ([1910]  1  Ch.  336  ;  102 
L.  T.  7  ;  26  T.  L.  R.  251  ;  51  Sol.  Jo.  249)— 
(1)  that  the  plaintiff  company  were  entitled 
to  delivery  up  of  such  lists  of  the  names  and 
addresses  of  their  customers  ;  but  (2)  that  the 
winding-up  order  operated  as  a  discharge  or 
dismissal  of  the  defendant  as  director  of  the 
company,  and  that  therefore  the  defendant  was 
no  longer  bound  by  the  covenant  not  to  carry  on 
business  in  competition  with  the  company. 

General  Bill  Posting  Co.  v.  Atkinson  ([1909] 
A.  C.  118)  applied. 

On  appeal  by  the  company  from  the  refusal 
to  grant  an  injunction  : — 

Held  (Buckley,  L.J.,  dissenting) — that  as  the  . 
companj'  could  not  allege  and  prove  that  they 
had  performed  their  part  of  the  bargain  and  | 
were  ready  also  to  perform  it  in  the  future,  they 
were  not  entitled  to  an  injunction. 

Decision  of  Joyce,  J.  {supi-a)  affirmed. 

Measures  Brothers,  Ld.  v.  Measures,  [1910] 

[2  Ch.  248  ;  102  L.  T.  794  ;  26  T.  L.  R.  488  ;  54 

Sol.  Jo.  521— C.  A. 

(d)  Misfeasance. 

20.  Duty — Liability — Adopting  and  Carrying 
out  Contract — Companies  IConsolidation')  Act, 
1908  (8  Edw.  7,  c.  69),  s.  215.]— A  director's  duty 
requires  him  to  act  with  such  care  as  is  reason- 
ably to  be  expected  from  him,  having  regard  to 
his  knowledge  and  experience.  He  is  not  bound 
to  bring  any  special  qualifications  to  his  office, 
but  if  he  is  acquainted  with  the  particular 
business  carried  on  by  the  company  he  must 
give  the  company  the  advantage  of  his  know- 
ledge when  transacting  the  company's  business. 
He  is  not  bound  to  take  any  definite  part  in  the 
conduct  of  the  company's  business,  but  so  far  as 
he  docs  undertake  it  he  must  use  reasonable 
care  in  its  despatch.  Such  reasonable  care  must 
be  measured  by  the  care  an  ordinary  man  might 
be  expected  to  take  in  the  same  circumstances 
on  his  own  behalf.  He  is  not  responsible  for 
damages  occasioned  by  errors  of  judgment. 
Where  the  company  of  which  he  is  a  director 
has  been  formed  for  the  purpose  of  carrying  out 
a  contract,  but  a  discretion  is  left  to  the  director'? 
by  the  articles,  the  directors  are  bound  to 
exercise  their  discretion  with  regard  to  adopting 
the  contract. 

One  of  the  articles  of  association  of  a  company 
provided  that:— "No  director  shall  be  liable 
....  for  any  loss,  damage,  or  misfortune  what- 
ever which  shall  happen  in  the  execution  of  the 
duties  of  his  office  or  in  relation  thereto  unless 
the  same  happen  through  his  own  dishonesty." 

Held  —  that  it  was  not  illegal  for  the 
comiiany   to   engage,  its    directors    ui)ou    such 


terms,  and   that   the    article   was   intended  to  i 

relieve  the  directors,  who  acted  honestly  from  '• 

liability  for  damages  occasioned  even  by  their  j 

negligence,   where    such    negligence    was    not  | 

dishonest.  ' 

The  words  "breach  of  trust  "in  sect.  215  of  ■ 

the   Companies    (Consolidation)   Act,   1908,  are  ; 

intended  to  include  breach  of  duty.  j 

In  re  Brazilian  Rubber  Plantations  and  1 

Estates,  Ld.,  27  T.  L.  R.  109— Neville,  J.  \ 

(e)  Prospectus. 

[Ko  paragiaphs  iu  this  vol.  of  the  Digest.]  : 

1 

(f)  Powers.  ; 

See  also  No.  4,  supra. 

21.  Company — Exchange  of  Shares  for  DeheU'  \ 
tures — Issue  of  SJiares  to  procure  Votes  at  Pending  ' 
Meeting.] — The  directors  of  a  company  proposed 

to  issue  certain  shares  in  exchange  for  debentures. 
B.  (one  of  the  directors)  dissented  from  the  pro- 
posal, alleging  that  the  intention  was  to  procure 
votes  at  a  pending  meeting,  and  to  obtain  control  ] 

of  the  company's  management.     The  company  i 

and  B.,  having  brought  an  action  to  restrain  the 
other  directors  from  issuing  shares  in  exchange 
for  debentures,  now  applied  for  an  interlocutory  ' 

injunction. 

Held — that  the  circumstances  were  not  such 
as  to  warrant  the  granting  of  an  interlocutory 
injunction. 

Punt    y.   Symons    (  [1903]    2    Ch.   506)   dis-  j 

tinguished.  -j 

Abbotsfoed   Hotel,  Ld.  v.  Kingham,  101 

[L.  T.  777— Joyce,  J.  ! 

Affirmed  on  appeal,  B.  having  in  the  mean- 
while acquired  debentures  sufficient  to  prevent 
the  possibility  of  being  outvoted  (102  L.  T.  118) 

— c.  A.  : 

(g)  Qualification.  j 

22.  ^^Registered  holder" — Iransfer  hy  Co-execu-  I 
tors  to  one  of  Themselves — Notice  of  Breach  of 
Trust  — Sha res  Beg istered  in  Xames  of  Executors.  ] 

— A.,  at  the  time  of  a  transfer  of  fifteen  shares  to 
him,  was  the  registered  holder  of  five  shares  in  a 
company  which  by  its  constitution  required  each  j 

director  to  be  the  holder  of  not  less  than  twenty 
shares.     The  transfer  was  executed  by  A.  and  I 

his  three  co-executors  to  A.  of  shares,  which,  on 
the  production  of  the  probate  of  his  father's  will,  i 

had  been  registered  in  the  names  of  the  executors,  j 

to  qualify  him  for  the  post  of  director  to  which  j 

he  had   been  appointed  a  few  days  before  the  i 

transfer   bore   date.      One  of  A.'s   co-executors  j 

purported  to  revoke  his  signature  to  the  transfer,  i 

and  at  the  expiration  of  the  statutory  period  the  j 

company  refused  to  recognise  A.  as  a  director 
on  the  ground  of  want  of  sufficient  qualification  I 

shares. 

Held — although  from  the  production  of  the 
probate  to  them  the  company  had  notice  of  the 
death  of  his  father  and  the  appointment  of  A. 
and  his  co-executors  as  executors  of  the  will, 
they  were  wrong  on  those  facts  in  assuming  that 
the  transfer  to  A.  was  made  in  breach  of  trust  ; 
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XII.  Directors — Continued, 
that  the  company's  register  must  be  rectified  ; 
and  A.  was  qualified  as  a  director  as  holding 
twenty  shares. 

At  the  time  of  the  execution  of  the  transfer  A. 
was  one  of  the  holders  of  112  shares  in  the  com- 
pany registered  in  his  name  and  that  of  his 
co-executors  under  his  father's  will. 

Held — that  this  also  was  a  holding  of  shares 
which  qualified  A.  as  a  director. 

In  re  Glory  Paper  Mills  Co.  Ld.,  Dunster's 
Case  ([1894]  3  Ch.  473,  per  Lindley  and  Davey, 
L..JJ.)  followed. 

Grundy  r.  Briggs,  [1910]  1  Ch.  444  ;  79  L.  J. 

[Ch.  244;  101  L.  T.  901  ;  .54  Sol.  Jo.  163  ;  17 

JVlanson,  30— Eve,  J. 

(h)  Quorum. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(i)  Remuneration. 

23.  Annual  Sum  to  he  Divided  among  Directors 
^-Decision  of  Directors  as  to  Mode  of  Division — 
Condition  Precedent.]— By  the  articles  of  asso- 
ciation of  a  company  the  directors  were  "  entitled 
by  way  of  remuneration  for  their  services  to  the 
sum  of  £500  per  annum,  and  such  remuneration 
shall  be  divitled  amongst  them  as  they  shall 
decide.  ..." 

Held— that  a  decision  by  the  directors  as  to 
how  the  remuneration  was  to  be  divided  amongst 
them  was  a  condition  precedent  to  the  right  of  a 
director  to  sue  for  his  remuneration. 
MoRREL  r.  Oxford  Portland  Cement  Co., 
[Ld.,  26  T.  L.  R.  682— Lawrance,  J. 

(k)  Vacation  of  Office. 

24.  Permanent  Director — Ordinary  Director — 
Clause  in  Articles—  Whether  Ajiplicahle  to 
Permanent  Director.] — By  a  company's  con- 
stitution its  directors  were  divided  into  the 
categories  of  ordinary  directors  and  permanent 
directors.  Its  articles  of  association  provided 
that  a  permanent  director  might  resign  and  an 
ordinary  director  might  resign  by  notice  in 
writing  under  a  clause  which  provided  that  "  a 
director  "  might  give  notice  of  his  wish  to 
resign  by  written  notice  to  the  secretary,  and 
should  vacate  his  office  one  month  after  such 
notice. 

Held— that  the   clause    was  not  limited  to 
ordinary  directors,  but  that  the  resignation  of  a 
permanent  director  was  included  in  its  opera- 
tion. 
Mosely  t.  Koffyfontein  Mines,  Ld.,  [1911] 

[1  Ch.  73  ;  79  L.  J.  Ch.  647  ;  103  L.  T.  139— 
Eve,  J. 

25.  "Insolvent" — Provision  in  Articles  for 
Vacating  Office  of  Insolvent  Director,  ]  —  A 
provision  in  the  articles  of  association  of  a  com- 
pany that  the  office  of  a  director  shall  be  vacated 
if  he  becomes  "  insolvent  "  is  applicable  when  a 
director  calls  a  meeting  of  his  creditors  and 
submits  to  them  a  statement  of  affairs  showing 


an  excess  of  liabilities  over  assets,  and  the 
meeting  passes  a  resolution  in  favour  of  a 
composition. 

R.  v.  Saddlers'  Company  ((1863)  10  H.  L.  Cas. 
401)  applied. 

Harold   Sissons  &•  Co.,   Ld.  v.  Sissons,  54 
[Sol.  Jo.  802— Scrutton,  J. 

XIII.  DIVIDENDS. 

(a)  General. 

26.  Dividend  Warrant  Sent  to  Stockholder- 
Dividend  Warrant  Lost  in  Post — liability — 
Indemnity.] — In  their  half-j'early  re|)ort  issued 
to  the  shareliolders  the  directors  of  the  defendant 
company  stated  the  amount  that  would  be 
divisible  as  dividend  among  the  shareholders, 
and  also  stated  that  "  the  dividend  warrants  will 
be  payable  on  Tuesday,  February  16th,  1909, 
and  will  be  sent  by  post  to  the  proprietors  on  the 
previous  day.  .  .  ."  At  the  half-yearly  meeting 
of  the  sliareholders  held  thereafter  a  resolution 
was  passed  that  the  dividend  recommended  be 
paid.  A  dividend  warrant,  which  contained  the 
following  statement  at  the  foot,  "  It  [the 
warrant]  will  not  be  honoured  after  three 
months  from  date  of  issue  unless  specially  en- 
dorsed for  payment  by  the  secretary,"  was  duly 
posted  to  the  plaintiff,  who  was  a  registered 
stockholder  of  the  company,  but  it  was  lost  in 
the  post  and  never  reached  him,  and  it  had  not 
been  presented  for  payment.  Three  months 
after  the  date  of  the  dividend  warrant  tlie 
plaintiff  applied  for  payment  of  the  amount  of 
the  dividend,  but  as  he  refused  to  sign  a  form  of 
indemnity  sent  to  him  by  the  company,  the  com- 
pany refused  to  comply  with  his  request,  and 
thereupon  he  sued  them  to  recover  the  amount, 
less  income-tax. 

Held — that  the  only  obligation  on  the  de- 
fendants was  to  send  the  dividend  warrant  to 
the  plaintiff  by  post,  and  that,  having  done  so, 
they  were  discharged. 

SemMe,  the  dividend  warrant  was  a  cheque 
within  the  Bills  of  Exchange  Act. 

Thairlwall   r.  Great  Northern  Ry.  Co., 

[1910]  2  K.  B.  509  ;  79  L.  J.  K.  B.  924  ;  103 

L.  T.  186  ;  26  T.  L.  H.  555 ;  54  Sol.  Jo.  652  ; 

17  Manson,  247— Div.  Ct. 

(b)  Payment  out  of  Capital. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Preference  Shares. 

[No  paraginphs  in  this  vol.  of  the  Dlgest.J 

XIV.  FLOTATION  AND  INCORPORATION. 

27.  Certificate,  of  Incorporation — Conclnsiveness 
—  Comjianies  Consolidation  Act,  1908  (8  Edw.  7, 
c.  69),  .V.  17  (1).]— A  certificate  of  incorporation 
of  a  company  is  conclusive  evidence  that  the 
company  was  authorised  to  be  registered  and  was 
duly  registeied,  and  the  Court  cannot  go  behind 
it. 
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XIV.  Flotation  and  Incorporation — Continued. 

InreEnnis  and  West  Clare  Ry.  Tk  ((1879)  3 
L.  R.  Ir.  94,  at  p.  104)  followed. 
McGlade  v.  London  Mutual  Insurance 
[Society,  Ld.,  [1910]  2  Ch.  169  ;  102  L.  T. 
276  ;  26  T.  L.  R.  357  ;  54  Sol.  Jo.  361— Eve,  J. 
See  S.  C,  on  appeal,  XVII.  (a),  iufva. 

"^ See  Companies  (Converted  Societies)  Act, 
1910  (10  Edw.  7  and  1  Geo.  5,  c.  23).] 

XV.  MANAGEMENT. 

[No  I'aiatiai'lis  iu  Uiis  vol.  of  the  Digest.} 

XVI.  MEETINGS. 

See  also  Nos.  1,  4,  siij>ra. 

(a)  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Extraordinary. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)  Special  Resolution. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Separate  Class  Meeting. 

28.  Schcnie  of  Arranffeiiieiit—Wi/uHnr/-np — 
Separate  Class  Meethujs— Shares  I'arthj  Paid  — 
Balance  Paid  in  Adrnnce  of  Calls — Conrersion 
into  Fully-paid  Shares — Companies  {Consolida- 
tion') Act,  1908  (8  Edw.  7,  c.  69),  s,  120.]— A 
company,  having  agreed  to  sell  its  business  and 
assets,  except  uncalled  capital,  to  anolher  com- 
pany in  consideration  of  shares  in  the  purchas- 
ing company,  went  into  voluntary  liquidation. 
The  shareholders  in  tlie  vendor  company  con- 
sisted of  four  classes,  viz.  : — Holders  of  £1  fully- 
paid  ordinary  shares,  holders  of  £1  fully-paid 
deferred  shares,  holders  of  £1  ordinary  shares 
with  10*-.  paid  up,  and  holders  of  £1  ordinary 
shares  with  10.«.  paid  up  and  a  further  10s.  paid 
in  advance  of  calls  and  carrying  5  per  cent, 
interest.  A  scheme  was  prepared  whereby 
(inter  alia)  the  two  classes  of  partly-paid  share- 
holders were  to  receive  a  corresponding  number 
of  £1  shares  with  \0s.  paid  m\>  in  the  purchasing 
company,  but  immediately  after  allotment  the 
unpaid  capital  of  those  shares  only  in  respect  of 
which  10.S.  had  been  paid  in  advance  of  calls 
was  to  be  called  up  without  any  notice  of  call, 
and  those  shares  thereby  converted  into  fully- 
paid  shares.  The  majority  of  the  holders  of 
shares  with  lO.y.  paid  in  advance  of  calls  opjjosed 
the  scheme.  There  had  not  been  held  a  separate 
meeting  of  this  class  of  shareholders  under 
sect.  120  of  the  Companies  (Consolidation)  Act, 
1908,  as  they  had  been  treated  as  holders  of 
fully  paid  shares  for  the  purpose  of  separate 
class  meetings. 

Held — that  the  scheme  could  not  be  sanc- 
tioned, as  the  fact  that  there  had  not  been  held 
proper    separate    class    meetings    was     in    the 
circumstances  fatal. 
In  re  United  Provident  Assurance  Co., 

[Ld.,  [1910]  2  Ch.  477  ;   79  L.  J.  Ch.  639  ; 
103  L.  T.  .531— Eady,  J. 

29.  '•  Meeting "" — Sole  Preference  Sha re Ii older.'] 
— Although  a  single  individual  cannot  constitute 


■'a  meeting"  in  the  ordinary  sense  of  that  word 
the  context  may  show  the  word  to  be  used  in  an 
unusual  sense  and  in  such  a  way  as  to  include 
the  formal  consent  of  the  sole  member  of  the 
class,  the  consent  of  which  is  required  to  be 
obtained  "at  a  meeting." 

Sharp  v.  Bawes  ((1876),  2  Q.  B.  D.  26)  and 
In  re  Sinitartj  Carbon  Co.  ([1877]  \V.  N.  223) 
commented  upon. 

East  c.  Bennett  Brothers,    Ld.,   [1910]  W. 

[N.  260  ;  27  T.  L.  R.  103  ;  55  Sol.  Jo.  92 

— Warrington,  J 


XVII.  MEMORANDUM  OF  ASSOCIATION. 

(a)  General. 

30.  Conversion  of  Friendly  Society  into  Com- 
pany—F.vfensionjf  Ohjects—r\tvaYh-es — Regis- 
tration of  Company — Friendly  Snrieties  Act,  1896 
(59  &  60  Vict.  c.  2.5),  s.  ~\— Companies  {ConsoUda- 
tioii)  Act,  1908  (8  Edw.  7,  c.  69),  *.  17.]— A 
registered  friendly  society  was  converted  into  a 
company  limited  by  guarantee,  and  the  objects 
of  the  company  as  set  forth  in  the  memorandum 
of  association  were  not  only  to  continue  the 
business  of  the  friendly  society,  but  also  to  carry 
on  all  kinds  of  insurance  business.  The  company 
was  duly  registered.  In  an  action  by  a  member 
suing  on  behalf  of  himself  and  all  other  members 
of  the  company  for  an  injunction  to  restrain  the 
company  from  exercising  the  powers  in  the 
memorandum  which  were  in  excess  of  those  of 
the  original  society  : — 

Held — that  even  assuming  that  the  plaintiff 
was  right  in  his  contention  that  it  was  not  com- 
petent for  the  friendly  society  to  convert  itself 
into  a  limited  company,  he,  as  a  member  of  the 
company,  was  not  entitled  to  an  injunction  to 
restrain  the  company  from  carrying  out  the 
objects  of  its  memorandum  of  association. 

Decision  of  Eve,  J.  (102  L.  T.  276  ;  26  T.  L.  R. 

357  ;  54  Sol.  Jo.  361)  affirmed. 

McGlade  r.  Royal  London  Mutual  Insur- 

[ance  Society,   Ld.,  [1910]  2  Ch.  169  ;  79 

L.  J.  Ch.  631  ;  103  L.  T.  155  ;  26  T.  L.  R.471  ; 

54  Sol.  Jo.  505— C.  A. 


(b)  Alteration. 
See  Friendly  Societies,  No.  6. 

XVIII.  NOTICES. 

31.  Reconstruction  —  Notice  by  Dissentient 
Shareholders — Not  Left  at  Reyistered  Office  in 
Rhodesia — Waivei-  by  Liquidator — Comjmnies 
Ordinance,  1895,  of  Southern  Rhodesia — Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  1 61 .]— The 
liquidator  of  a  company,  registered  under  the  Com- 
panies Ordinance.  1895,  of  Southern  Rhodesia, 
having  its  registered  office  at  B  ulawayo,  the  articles 
providing  that  the  company's  business  should  be 
carried  on  in  England,  has  power  to  waive  a  pro- 
vision in  the  Ordinance,  similai-  to  that  in  sect.  161 
of  the  Companies  Act,  1862,  for  the  service  at  the 
registered  office  of  notice  of  dissent  by   shaie- 
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XVIII.  KoticBB— Co )ifi?iuecl. 
holders  not  consenting  to  reconstruction  within 
seven  days  of  the  confirmatory  meeting. 
Brailby    r.    Rhodesia  Consolidated,  Ld., 

[1910]  2  Ch.  9.-) ;  79  L.  J.  Ch.  49-1 ;  102  L.  T. 

805  ;    5i    Sol.    Jo.    475  ;    17    Manson,    222— 
Warrington,  J. 

32.  Notice  of  Special  Business  at  Electing  — 
Appointment  of  Directors — Sufficiency  of  Notice 
callinij  Jlefiiing.] — The  plaintiff  company  had  a 
boai'd  of  three  directors  whose  term  of  office  ex- 
pired in  March,  1909.  Notice  was  sent  to  the  share- 
holders of  a  meeting  to  be  held  on  March  19th, 
for  the  purpose  of  j)assing  a  resolution  that  the 
three  directors  should  be  re-elected,  with  such 
amendments  and  alterations  as  should  be  deter- 
mined at  the  meeting.  The  articles  of  associa- 
tion provided  that  notice  of  a  meeting  should 
specify  the  general  nature  of  the  special  business 
for  whicli  the  meeting  was  convened,  or  which 
was  proposed  to  be  transacted.  The  articles  also 
provided  that  the  number  of  the  directors  should 
not  be  more  than  seven  nor  less  than  three.  It 
was  admitted  that  the  appointment  of  additional 
directors  was  special  business.  At  the  meeting 
held  on  March  19th,  the  notice  calling  it  was 
treated  as  read,  the  resolution  was  put,  and  an 
amendment  to  appoint  the  two  defendants  as 
additioiial  directors  was  unanimously  carried. 

HiiLD — that   the   amendment   by   virtue   of 

which    the    two    defendants    were    elected    as 

additional  directors  was  sufficiently  indicated  in 

the  notice  convening  the  meeting. 

Betts  &  Co.,  Ld.  v.  Macnaghten,   [1910]  1 

[Ch.  430  ;  79  L.  J.  Ch.  207  ;  100  L.  T.  922  ;  25 

T.  L.  R.  552  ;  53  Sol.  Jo.  521  ;  17  Manson,  71 

—Eve,  J. 

XIX.  PROMOTEES. 

33.  Sum  Lent  to  Promoter  and  to  he  Repaid 
ivi'-hi.n  Seren  JJ/n/x  of  Proposed  Compmu/  ijoing 
to  Allotment— "'Allotment:']— The  plaintiff  lent 
the  defendant  £50  to  assist  him  in  the  promo- 
tion of  a  company,  on  the  terms  that  £100  was 
to  be  repaid  within  seven  days  of  the  proposed 
company  going  to  allotment.  An  allotment 
was  made,  but  as  in  consequence  of  certain 
statements  in  the  prospectus  the  company 
could  not  obtain  a  trading  certificate,  the 
directors  called  the  allottees  together  and 
returned  them  their  money. 

Held — that  there  had  been  an   "allotment" 
within  the  meaning  of  the  agreement  between 
the  pLdntiff  and  tlie  defendant,   and  that  the 
plaintiff  was  entitled  to  recover  the  £100. 
Ellett  r.  Sternberg,  27  T.  L.  R.  127 — 

Bankes,  J. 

XX.  PROSPECTUS. 

(a)  General. 

34.  Agreement — Statement  tftat  Vendors  "  fiare 
A// reed  to  Suhs.Tribefor'"  Sfia7-es — Winding-7ip — 
Cojitrilnitories.'] — The  prospectus  of  a  company, 
signed  by  the  vendors  and  issued  to  the  public, 
stated  that  the  vendors  "  have  agreed  to  sub- 
scribe for  the  balance  of  £500  of  the  ordinary 
shares." 


Held — that  the  prospectus  did  not  amount  to 
proof  of  a  concluded  contract,  binding  on  the 
company  to  allot,  or  the  vendors  to  accept,  the 
shares,  and  that  the  vendors,  on  a  winding-up, 
were  not  liable,  either  on  the  ground  of  agree- 
ment or  personal  bar,  to  be  placed  on  the  list  of 
contributories. 

Todd  r.  Millen,  [1910]  S.  C.  868  ;  47  Sc.  L.  R. 
[ti95— Ct.  of  Sess. 

(b)  Liability  of  Directors. 

[Ko  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Particulars  Required. 

35.  Omix.sion  of  Particulars  Required — Riglit 
of  Sharefiolder  to  Red  if  cat  ion  of  Rcqister — Com- 
panies {ConsoUdation')  Act,  1908  (8  Edw.  7,  c.  69), 
s.  81.  J — Sect.  81  of  the  Companies  (Consolidation) 
Act,  1 90S,  does  not  absolutely  entitle  shareholders 
to  rectification  in  case  of  the  omission  from  the 
prospectus  of  the  particulars  required  to  be 
stated. 

In    re    Wimbledon    Olympia,    Ld.,    [1910] 

[1  Ch.  (;30  ;  79  L.  J.  Ch.  481  ;   102  L.  T.  425  ; 

17  Manson,  220— Neville,  J. 

XXI.  PROXIES. 

36.  Compromise  or  Arrangement — Order  Sum- 
moning Meeting— Form  of  Proxy — Companies 
[Conskidation)  Act,  1908  (8  Edw.  7.  c.  G9), 
.S-.  120.]— An  order  to  summon  a  meeting  under 
sect.  120  of  the  Companies  (Consolidation)  Act, 
1908,  must  always  direct  proxies  to  be  in  the 
form  authorised  by  Vaughan- Williams,  J.  (Prac- 
tice Direction,  [1896]  W.  N.  56  ;  see  Palmer's 
Company  Precedents,  9th  ed.,  Part  II.,  901,  Form 
879),  or  in  such  other  form  as  may  be  settled  in 
chambers. 

Practice  Direction.  [1910]  W.  N.  154;  45 
[L.  J.  N.  C,  423— Eady,  J, 

XXII.  RECEIVERS. 

See  also  No.  14,  supra  ;  Solicitors,  No.  3. 

37.  Receirer  and  Manager  Appointed  in  Delen- 
t  u  re-li older s'  A  ction —  Order  Authorising  Receirer 
to  Borrow — Ad  ranee  by  Banli — First  Charge  oi 
Property — F.rjn'nses  of  Receirer — Costs  in  Dehen- 
ture-holdrrs'  Action — Priority.] — A  receiver  and 
manager  having  been  appointed  in  a  debenture- 
holders'  action,  an  order  was  made  in  tiie  action 
authorising  tlie  receiver  and  manager  to  borrow 
a  sum  of  money  for  the  company's  purposes,  the 
sum  so  borrowcfl  to  be  a  first  charge  on  the 
assets  covered  by  the  debentures.  The  money 
was  advanced  by  a  bank,  in  whose  favour  the 
receiver  executed  a  deed  giving  a  first  charge 
upon  all  the  company's  property  and  assets  and 
in  priority  to  the  debentures.  The  deed  did  not 
expressly  exclude  the  personal  liability  of  the 
receiver  and  manager,  but  the  judge  came  to  the 
conclusion  upon  the  construction  of  the  deed  that 
the  bank  was  content  to  rely  upon  their  security 
and  upon  that  alone.  The  assets  eventually 
proved  insufficient  to  pay  in  full  the  costs  of  the 
plaintiff  in  the  debenture-holders'  action,  the 
receiver  and  manager's  remuneration,  and 
the  amount  advanced  by  the  bank. 
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XXII.  Receivers — Conihnicd. 

Held — that  the  phTiiUiff's  costs  of  action  as 
between  solicitor  and  client  and  the  remunera- 
tion of  the  receiver  and  manager  had  priority 
over  the  claim  by  the  bank  for  the  sum 
advanced. 

1)1  re  Glasdiv  Copper  Mines,  Ld.  ([190G]  1 
Ch.  365)  and  Strapp  v.  Bull  ([;i895]  2  Ch.  1) 
discussed. 

In  re  JVew  Zealand  JJidland  Rij.  Co.  ([1901] 
2  Ch.  357)  applied. 

In  ke  a.  Boykton.  Ld.,  Hoffmann  r.  A. 
[BOYNTON,  Ld.,  [1910]  1  Ch.  519  :  79  L.  J. 
Ch.  247  ;  102  L.  T.  273  ;  26  T.  L.  R.  294  :  54 
Sol.  Jo.  308  ;  17   Manson,  36— Warrington,  J. 

38.  Dcienture-holders'  Action — Default  of  Re- 
ceiver —  Sureties  —  Rights  of  Trade  Creditors 
against  Estate  —  Subrogation.'] — Persons  with 
whom  a  receiver  and  manager  lias  dealings,  and 
in  whose  favour  he  incurs  liabilities,  acquire  no 
greater  rights  against  the  estate  being  managed 
than  the  leceiver  and  manager  himself  has 
against  such  estate.  A  receiver  and  manager 
would  only  be  entitled  to  be  indemnified  out  of 
the  estate  in  respect  of  trade  liabilities  which  he 
had  incurred  and  satisfied  subject  to  his  fiist 
paying  all  sums  due  from  himself  to  the  estate. 
The  trade  creditors  therefore  have  no  higher  right 
by  way  of  subrogation  to  the  right  of  the  receiver 
and  manager  to  indemnity.  Consequently  the 
trade  creditors  can  only  claim  to  have  their  debts 
paid  out  of  the  estate  subject  to  deduction  of 
any  sum  which  remains  due  to  the  estate  from 
the  receiver  and  manager.  Furthermore,  even 
though  the  sureties  to  the  bond  entered  into  by 
the  receiver  and  manager  submit  to  be  treated 
as  though  an  action  had  been  brought  to  enforce 
their  bond  in  respect  of  the  sum  remaining  due 
to  the  estate  from  the  receiver  and  manager,  yet 
if  (as  in  this  case)  the  object  of  such  submission 
is  only  to  shorten  the  proceedings  and  not  to 
alter  the  rights  of  the  parties,  the  trade  creditors 
will  not  be  thereby  enabled  to  recover  from  the 
sureties  the  sum  retained  by  the  receiver  and 
manager.  Therefore,  the  loss  of  such  sum  will 
fall  finally  upon  the  creditors. 
In  ke  British  Power  Traction  and  Light- 
[iNG  Co.,  Ld.,  Halifax  Joint  Stock 
Banking  Co.,  Ld.  r.  British  Power 
Traction  and  Lighting  Co.,  Ld.,  [1910] 
2  Ch.  470  ;  79  L.  J.  Ch.  666 ;  103  L.  T.  451  ; 
54  Sol.  Jo.  749— Eady,  J. 

S9.  Per.wnal  Liability — Receiver  Appointed  on 
Rekalf  of  Dehenture-liolder.'] — A  receiver  who 
has  been  appointed  under  the  terms  of  a  mort- 
gage debenture  issued  by  a  company  is  the 
agent  of  the  company  and  not  of  the  debenture- 
holder,  and,  in  the  absence  of  notice  of  a  claim 
against  the  company  he  is  under  no  personal 
liability  to  refund  moneys  which  he  has  paid 
into  a  receivership  account. 
Bissell  r.  Ariel  Motors  (190G),  Ld.,  and 
[Walker,  27  T.  L.  II.  73— Phillimore,  J. 

40.  Dehenttire  -  holders'  Action  —  Property 
Ahroad  —  Obtaining  Po.<ise.<ision  — ■  Practice — 
I'ower  ,f  Altorney— Order  to  Revoke  Power  and 


to  K.recute  Power  Appointing  Attorney  far 
Pebentv re-holders.'} — The  chief  assets  of  the 
defendant  company  were  mining  properties  in 
Peru.  The  company  had  a  registered  oifice  in 
London,  and  the  firm  of  U.  F.  &  Co.  in  Peru 
held  a  power  of  attorney  of  the  company.  A 
receiver  and  manager  of  the  company's  proper- 
ties in  Peru  having  been  appointed  in  a 
debenture-holders'  action,  D.  F.  &  Co.  took 
possession  of  them  on  behalf  of  the  receiver. 
The  company  revoked  the  power  of  attorney  to 
LX  F.  &  Co.  by  granting  it  to  E.  C,  who  ousted 
D.  F.  &  Co.  from  possession  of  the  properties. 
An  order  was  made  by  the  Court  embodying  an 
undertaking  by  the  company  to  order  E.  C.  by 
telegram  to  give  up  possession  to  D.  F.  &  Co. 
The  telegi-am  was  sent  but  E.  C.  telegraphed 
back  that  a  telegraphic  order  was  not  sutticient. 
and  that  he  awaited  furtlier  instructions  by 
letter,  and  in  the  meanwhile  he  remained  in 
possession  to  the  alleged  detrimejit  of  the 
debenture-holders'  rights.  The  company  con- 
tended that  they  had  carried  out  their  under- 
taking by  sending  the  telegram,  and  that  further 
legal  proceedings,  if  any,  should  be  taken  in  Peru. 
It  appeared  tliat  D.  F.  &  Co.  though  holding  the 
power  of  attorney  of  the  debenture-holders  and 
their  trustees  were  powerless  to  eject  E.  C.  in 
Peru,  as  long  as  he  held  the  company's  power  of 
attorney,  because  the  law  of  Peru  recognised  the 
company  alone  as  entitled  to  possession. 

Held — that  the  defendant  company  should 
be  ordered  to  revoke  the  power  of  attorney 
granted  to  E.  C,  so  far  as  related  to  possession  of 
the  properties  in  Peru,  and  to  execute  a  power 
apjixtinting  one  or  more  members  of  the  firm  of 
D.  F.  &  Co.  attorney  or  attorneys  to  take 
possession  of  the  proijerties,  the  debenture- 
holders  undertaking  to  indemnify  the  company 
against  the  acts  of  such  attorney  or  attorneys. 
In  re  Huinac  Copper  Mines,  Ld.,  Matheson 

[&  Co.  v.  The  Company,  [1910]  W.  N.  218  ; 

130  L.    T.  Jo.  592  ;    45  L.    J.  N.    C.    726— 
Neville,  J. 

41.  Amalgamated  Statutory  Gas  and  Water 
Company — Gross  or  Act  timings — Form,  of 
Order. '\ — The  defendant  company  was  a  statu- 
tory amalgamation  of  two  statutory  companies, 
the  Companies  Clauses  Consolidation  Act,  1845, 
being  incorporated  in  each  of  its  special  Acts. 
The  plaintilf,  who  held  mortgage  debentures  in 
the  comjiany  took  proceedings  to  enforce  his 
security,  and  a  receiver  was  appointed. 

Held— that  the  receiver  was  entitled  to  the 
net  earnings  of  the  company. 

Proper  form  of  order  in  such  a  case. 
In  re  Ticehurst  and  District  Water  and 

[Gas  Co.,  Locke  v.  Ticehurst  and  District 

Water  amd   Gas   Co.,  128  L.  T.  Jo.  516— 

Eve,  J. 

XXIII.  RECONSTRUCTION. 

See  No.  31,  supra  ;  No.  57,  nifra. 

XXIV.  REDUCTION   OF   CAPITAL 

(a)  General. 

42.  3fodifcation  of  Preferential  Rights — Con 
sol  idation  of  Shares  if  Different  Classes — Articles 
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XXIV.  Reduction  of  CuT^ital— Continued. 
—-Compunu's  (^Consolidation)  Act,  1908  (8  Edw.  7, 
c.  69),  n.  45.] — Where  preferential  rights  of 
shareholders  arise  under  the  company's  articles 
ef  association  which  also  provide  for  the  modifica- 
tion of  those  rights,  they  may  be  fo  modified 
without  having  recourse  to  sect.  45  of  the  Com- 
panies (Consolidation)  Act,  1908,  as  that  section 
only  operates  when  the  preferential  rights  are 
determined,  not  by  the  articles,  but  by  the 
memorandum  of  association. 

In  re  Australian  Estates  and  Mortgage 

[Co.,Ld.,  [1910]  1  Ch.  4H;7y  L.  JrCh.202; 

102  L.  T.  458  ;  17  Hansen,  G3— Neville,  J. 

43.  Sclteme  for  Uedudion  —  Participation 
Certificates.'] — A  scheme  for  the  reduction  of  the 
capital  of  a  company  piovided  that  the  ordinary 
shares  of  £1  each,  4,000  in  number,  should  be 
extinguished  ;  that  the  preference  shares  of  £10 
each,  80,000  in  number,  should  be  reduced  to 
£8  each  ;  that  the  A.  cumulative  preference 
shares  of  £10  each,  75,000  in  number,  should  be 
reduced  to  £1  lO.v.  each  ;  that  the  preference  and 
A.  preference  shares  should  be  consolidated  and 
converted  in  £10  shares,  ranking  jfuri  passu  as 
regards  capital  and  dividends  ;  that  all  arrears  of 
dividends  should  be  extinguished  ;  and  that  the 
company  by  a  trust  deed  should  issue  participa- 
tion certificates  of  £2  each  to  the  preference  and 

^  A.  preference  shareholders,  one  for  each  original 

I  £10  share,  and  should  be  bound  to  pay  one-third 
of  the   surplus   available   profits   of   each  year 

I  (after  payment  of  a  dividend  of  5  per  cent,  on 
the  shares)  to  holders  of  participation  certificates 

'  as  a  dividend  thereon  and  to  apply  the  remaining 
two-thirds  in  redemption  of  the  certificates  at 
their  face  value  in  accordance  with  drawings. 
The  scheme  having  been  duly  approved  by  the 
necessary  majorities  of  each  class  of  shareholder, 
an  order  sanctioning  the  reduction  was  made, 
the  judge  directing  the  scheme  to  be  scheduled 
to  the  order,  and  the  words  "  and  reduced  "  to  be 
continued  for  one  month. 

In  be  Hoare  &  Co.,  Ld.  and  Reduced,  [1910] 

[W.  N.  87  ;  45  L.  J.  N.  C.  237  ;  128  L.  T.  Jo. 

517— Neville,  J. 


44.  Publication  of  JReasois  and  Other  Informa- 
tion ■ —  Companies  (Consolidation)  Act,  1908 
(8  Edw. 7,  c.  G9),  s.  55.]— Where  a  brewery  com- 
pany, having  sustained  heavy  loss  through  the 
depreciation  of  its  assets,  following  on  a  period 
when  there  had  always  been  a  credit  balance  to 
profit  and  loss,  petitioned  for  reduction  of  capital, 
the  Court  confirmed  the  reduction  but  required  the 
company  to  publish  a  short  memorandum  of  the 
reasons  for,  and  causes  leading  to,  the  reduction 
under  sect.  55  of  the  Companies  (Consolidation) 
Act,  1908. 

In  re  Truman,  Hanbury,  Buxton   &   Co., 

[Ld.,    [1910]    2  Ch.  498;  79  L.  J.  Ch.    740; 

103  L.  T.  553— Eady,  J. 

(b)  Loss  of  Capital. 

45.  Practice — Petition — Xo  Evidence  of  Loss  of 
Capital  Retj^uired — Companies  Act,  1877  (40  h. 


41  Vict.  c.  26),  s.  3 — Companies  (ConsoUdatioyi) 
Act,  1908  (8  Edw.  7,  c.  69),  s.  46  (1).]— On  a 
petition  for  confirmation  of  a  proposed  reduction 
of  capital  no  evidence  of  loss  of  capital  is 
necessary.  Sect.  46  (1)  of  the  Companies  (Con- 
solidation) Act,  1908,  has  made  it  clear  that  the 
specialinstances  given  in  that  section  and  in  the 
corresponding  sect.  3  of  the  Companies  Act, 
1877,  are  not  exhaustive,  and  do  not  limit  the 
generality  of  the  section. 

In  be    Louisiana    and    Southern  States 

[Real  Estate  and  Mortgage  Co.,  [1909] 

2  Ch.  552 ;  79  L.  J.  Ch.  17  ;  101  L.  T.  495  ;  16 

Manson,  351 — Neville,  J, 

(c)  Power  to  Reduce. 

46.  Alteration  of  Articles  of  Association — Beso- 
lutio7is  tahing  Power  to  Reduce  Capital  and 
Jtcducin(j  Capital  Passed  at  Same  fleeting — 
Confirmrd  at  Siihscijuod  Meeting — Companies 
{Con.solidafion}  Act,  1908  (8  Edw.  7,  c.  69), 
.s-v.  13  (1),  46(1).] — A  company  which  under  its 
articles  of  association  had  no  power  to  reduce  its 
capital  passed  at  an  extraordinary  general  meet- 
ing two  resolutions,  one  of  which  adopted  new 
articles  of  association  whereby  the  company  was 
authorised  to  reduce  its  capital,  and  the  other 
provided  for  the  reduction  in  a  certain  way. 
These  resolutions  were  both  duly  confirmed  as 
special  resolutions  in  terms  of  the  statute  at  a 
subsequent  extraordinary  meeting. 

Held — that  the  procedure  was  incompetent, 
in  respect  that  at  the  time  the  resolution  to 
reduce  was  adopted  there  was  no  power  to 
reduce,  such  resolution  not  being  competent 
until  the  resolution  conferring  the  power  to 
reduce  had  been  duly  confirmed. 
In  re  Oregon  Mortgage  Co.,  Ld.,  [1910] 
[S.  C.  964  ;  47  Sc.  L.  R.  702— Ct.  of  Sess. 

(d)  Return  to  Shareholders  of  Capital  not 
required. 

47.  Power  to  Return  Accumulated  Profits  to 
FuUii paid  Shaveliolders — Other  Shares  not  Fully 
Paid  —  Companies  [Consolidation')  Act,  1908 
(6  Edw.  7,  c.  69),  s.  40.]— Of  the  ordinary  £5 
shares  of  the  defendant  company,  there  were 
8,047  fully  paid  and  53,953  which  were  paid  up 
only  to  the  extent  of  £1  per  share.  The  com- 
pany having  accumulated  a  large  reserve'fund, 
passed  and  confirmed  a  special  resolution  for  the 
return  of  £4  per  share  on  the  6,047  fully-paid 
shares. 

Held — that  the  company   had  power  under 
sect.    40  of  the  Companies  (Consolidation)  Act, 
1908,  to    reduce    the    paid-up    capital    in   the 
manner  proposed  by  the  special  resolution. 
Neale  v.  City   op  Birmingham  Tramways 

[Co.,    [1910]  2   Ch.  464  ;  79  L.  J.   Ch.  683  ; 

175  ;  103  L.  T.  59  ;  26  T.  L.  R.  588i;  54  Sol. 
Jo.  651— Eady,  J. 

XXV.  REGISTER  OF  MEMBERS. 

See  also  No.  59,  infra. 

48.  Rectification — Transfer  of  Shares — Firm. 
Xame —  "Person" —  Companies  [Cmsolidution) 
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XXV.  Register  of  Memhera— Co tttiniied. 
Act,  1908  (8  Edw.  7,  c.  69),  s.  32.]— Two  or  more 
persons,  transferees  of  shares  in  a  limited  com- 
pany by  a  transfer  to  them  in  their  partnership 
name,  are  not  entitled  to  claim  to  be  entered  on 
the  register  of  the  company  in  their  partnership 
name. 

In  rk  Yagliano   Anthracite    Collieries. 

[Ld.,  [1910]   W.  N.  187  ;  79  L.  J.    Ch.  769; 

103  L.  T.  211  ;  54  Sol.  Jo.  720— Joyce,  J. 

XXVI.  REGISTERED   NAME. 

49.  Practice — Appearance — Referenceto  Incor- 
poratloti.l^-The.  reference  to  a  company's  incor- 
poration, which  is  in  practice  required  on  the 
appearance  prmeipe  in  addition  to  the  name  of 
the  company,  when  the  name  does  not  already 
indicate  that  the  company  is  incorporated,  is 
explanatory  only,  and  does  not  form  part  of  the 
Tiame  by  which  the  company  appears. 

In  re  an  Application  of  the  Carron  Co. 
[26  T.  L,  R.  458  ;  54  Sol.  Jo.  476— Eady,  J. 
See  S.  C.  under  Trade  Marks,  I,  (3). 

50.  Sim  ilaritij  of  Name — Deceptionor  Confusion 
— Pecuniarij  Lous — Injunction.'] — A  company, 
wlrose  business  at  the  date  of  the  action  was  the 
growing  of  tea  and  rubber,  was  registered  as  the 
Ouvah  Ceylon  Estates,  Ld.  A  second  company, 
in  ignorance  of  the  existence  of  tlie  first, 
subsequently  obtained  registration  as  the  Uva 
Cejlon  Rubber  Estates,  Ld.,  for  the  purpose  of 
acquiring  and  developing  a  rubber  estate.  The 
first  company  moved  for  an  injunction  to 
restrain  the  second  from  carrying  on  business 
under   its   present  name. 

Held — on  the  ground  that  the  similarity  of 
names  would  inevitably  lead  to  confusion  and  to 
interference  with  the  plaintiffs'  business,  that 
the  plaintiffs  were  entitled  to  the  injunction 
asked  for. 

Nortli  Cheshire  and  Manchester  Brewery  Co. 
V.  Manchester  Brewery  Co.  ([1899]  A.  C.  83) 
considered  and  applied. 

Decision  of  Joyce,  J.  (103  L.  T.  16  ;  27  R.  P.  C. 
645)  affirmed. 

Ouvah  Ceylon  Estates,  Ld.  r.  Uva  Ceylon 

[Rubber    Estates,    Ld.,   103     L.   T.  416  ; 

27  T.  L.  R.  24  ;  27  R.  P.  C.  753— C.  A. 

XXVI  I.  SALE  OF  UNDERTAKING. 

See  also  Income  Tax,  No.  2. 

51.  Sale  of  Business  to  Foreign  Company  — 
Bejinition  of  Company — Ultra  Vires — Companies 
{Consolidation')  Act,  1908  (8  Edw.  7,  c.  69), 
u.  192,  285.] — A  company  cannot  sell  or  transfer 
its  business  or  property  under  sect.  192  of  the 
Companies  (Consolidation)  Act,  1908,  to  a  foreign 
company. 
Thomas  r.  United   Butter   Companies  of 

[France,  Ld.,  [1909]  2  Ch.  484  ;  79  L.  J.Ch. 

14  ;  101  L.  T.  388  ;  25  T.  L.  R.824  ;  53  Sol.  Jo. 
733  ;  16  MansoD,  345— Eve,  J. 


XXVIII.  SECRETARY. 

See  No.  2,  .^vpra, 

XXIX.  SHAREHOLDERS. 
See  also  XVIII.,  supra. 

52.  Ultra  vires  Resolution — Injunction  to  Re- 
.ttrain  Company  from^  Acting  on  Re.Holution — ■ 
Shareholder  Party  to  Resolution.]— A  share- 
holder is  not  debarred  from  claiming  an  injunc- 
tion to  restrain  a  company  from  acting  on  an 
ultra  rires  resolution  by  the  fact  that  he  has 
himself  been  a  party  to  the  passing  of  the 
resolution,  and  has  assented  to  previous  illegal 
acts  done  under  it. 

Towers  v.  African  Tug  Co.  (  [1904]  I  Ch.  558) 
distinguished. 
Mosely  v.  Koffyfontein  Mines,  Ld.,  [1910] 

[W.  N.  231  ;  27  T.  L.  R.  61  ;  55  Sol.  Jo.   44— 

C.  A. 
See  S.  C.  under  VI.,  supra. 

XXX.  SHARES. 

See  also  No.  21,  supra. 

(a)  General. 

[No  paragraphs  in  this  vol.  of  the  Difjest,] 

(b)  Allotment. 
See  No.  33,  sujjra. 

(c)  Calls, 

See  also  No.  54,  infra. 

53.  3Iode  of  Payment.'] — On  an  application  to 
rescind  or  vary  an  order  made  in  Chambers  on 
April  26th,  1910,  directing  the  liquidators  of  a 
company  to  make  a  call  of  £5  per  share  on 
July  1st,  1910,  so  that  the  order  should  provide 
for  the  call  being  payable  in  ten  instalments  of 
105.  each,  commencing  on  July  1st  and  recurring 
every  six  months  : — 

Held— (1)  that  as  to  those  shareholders  who 
were  able  to  pay  but  required  time  to  realise 
securities  and  who  were  willing  to  pay  an 
instalment  of  £2  per  share  on  July  1st,  or  within 
thirty  days  of  that  date,  and  further  instalments 
of  30.?.  each  with  interest  on  January  1st  and 
July  1st,  1911,  or  within  thirty  days  of  those 
dates  respectively,  the  liquidators  could  accept 
payment  by  those  instalments  without  requiring 
an  affidavit  of  means  ;  and  (2)  that  as  to  those 
shareholders  who  by  affidavits  of  means — which 
affidavits  should  not  be  put  upon  the  file  or 
become  public  property — satisfied  the  liquidators 
that  they  were  unable  to  pay  by  larger  instal- 
ments than  10.s\  half-yearly  with  interest,  the 
liquidators  could  properly  accept  payment  by 
such  instalments. 

In  re  Law  Guarantee  Trust  and  Accident 
[Society,  Ld.,  26  T.  L.  R.  565— Eady,  J. 

(d)  Certificate. 
UNo  paragraphs  iu  this  vol.  of  the  Digest.] 
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XXX.  Shares—  Co/itiiiucd. 

(e)  Forfeiture. 

54.  In]  u  net  ion  tn  Brstrn  in  Forfeiture — Pending 
Action  to  Rescind  Contract  to  Take  Sliares — 
Unpaid  Calls.'] — The  plaintiff  was  allotted 
eighty  shares  of  £1  each  in  the  defendant  com- 
pany in  respect  of  which  he  paid  up  £G0.  Subse- 
quently he  gave  notice  to  the  company  rescind- 
ing the  contract  to  take  the  shares  on  the 
ground  of  mis-representation  in  the  prospectus  on 
the  faith  of  which  he  had  applied  for  them. 
Later  he  received  from  the  company  notice  to 
pay  the  balance  due  upon  the  shares.  He  then 
issued  a  writ  against  the  company  claiming, 
■inter  alia,  rescission  of  the  contract  to  take  shares 
and  repayment  with  interest  of  the  money 
already  paid  for  them.  After  that  he  received 
notice  from  the  company  that  his  shares  would 
be  liable  to  forfeiture  if  the  amount  unpaid  on 
them  were  not  paid  by  a  certain  date.  Before 
the  date  mentioned  he  applied  for  an  injunction 
restraining  the  company,  pending  the  trial  of 
the  action,  from  roaking  any  call  in  respect  of 
his  shares  and  from  forfeiting  them. 

Held — that,  the  plaintiff  consenting  to  pay 
the  amount  of  the  unpaid  call_into  Court,  the 
injunction  should  be  granted. 

Decision  of  Lush,  J.  reversed. 
Jones  t.  Pacaya  Kubber  and  Produce  Co., 
[Ld.,  [1910]  W.  N.2.57— C.  A. 

(f)  Issued  at  a  Discount. 

,[No  raragraphs  in  this  vol.  o(  tlie  Digest.) 

(g)  Issued  not  for  Cash. 

55.  Income  Bonds — Charges  on  Profits — Ex- 
change for  Fulhj-paid  Shares — Ultra  Vires.] — • 
The  appellant  company  issued  5,000  bonds  of  £10 
each,  repayable  by  instalments,  on  the  terms 
that  the  company  would,  when  and  so  far  as 
there  were  net  profits  available  for  the  purpose, 
pay  to  each  registered  holder  the  principal 
money  and  £25  by  way  of  bonus.  It  was 
declared  on  the  face  of  each  bond  that  the 
principal  and  bonus  should  be  payable  exclu- 
sively out  of  net  profits.  The  holder  of  any  ten 
bonds  had  the  option  of  converting  the  principal 
money  into  a  first  mortgage  debenture  of  the 
company  for  £100,  without  prejudice  to  his  right 
to  the  bonus.  It  was  also  provided  that  the 
company  might  after  six  calendar  months'  notice 
pay  off  the  principal  money  and  bonus.  The 
option  of  conversion  into  first  mortgage  deben- 
tures was  largely  exercised  by  the  bondholders, 
but  £125,000  in  respect  of  bonus  remained 
unpaid,  the  company  not  having  made  any 
profits.  The  company  proposed  to  extinguish 
this  liability  in  respect  of  the  bonus  by  the  issue 
of  fully-paid  shares. 

Held — that  the  proposed  transaction  was 
ultra  Tires  because  it  was  an  issue  of  shares 
without  payment,  inasmuch  as  the  consideration 
for  the  shares  was  the  release  of  a  charge  upon 
money  which  did  not  belong  to  the  company  as 
a  corporation  but  to  the  shareholders  as 
individuals. 


Decision  of  C.  A.  ([1909]  1  Ch.  754;  78 
L.  J.  Ch.  508  ;  100  L.  T.  703  ;  IG  Manson,  138) 
affirmed. 

Famatika  Development  Corporation,  Ld. 

[and  Others  r.  Bury,  [1910]  A.  C.  439  ;   79 

L.  J.  Ch.  597  ;  102  L.  T.  8(3(5  ;  26  T.  L.  R.  540  ; 

54  Sol.  Jo.  G16  ;  17  Manson,  242— H.  L. 


(h)  Transfer. 

See  also  No.  48,  supra ;  No.  59,  infra. 

56.  Transfer  hy  Co-executors  to  one  of  Theinselces 
— Assumption  of  Breach  of  Trust — Befusal  to 
Register.  ] — A  company  is  not  justified  in  refusing 
to  register  a  transfer  of  shares  on  the  assumption 
that  it  is  a  breach  of  trust.  The  proper  course 
is  for  the  company  to  give  notice  that  unless 
proceedings  are  taken  within  a  limited  time  they 
will  proceed  to  register  the  transfer. 

Grundy  r.  Brigos,  [1910]  1  Ch.  4  44  ;  79  L.  .L 

[Ch.  244 ;  101  L.  T.  901  ;  54  Sol.  Jo.  1G3  ;  17 

Manson,  30 — Eve,  J. 


(i)  Underwriting  Agreements. 

57.  Company — Reconst ruction — Shares  partly 
Paid  Up — Underwriting — Commission — Validity 
of  Agreement — Ultra  Vires — Companies  (^Consoli- 
dation) Act,  1908  (8  Edw.  7,  c.  69),  s.  89.]— A 
company  was  formed  to  acquire  the  assets  and 
undertake  the  liabilities  of  an  old  company 
under  a  scheme  for  the  reconstruction  of  the 
latter.  The  old  company  agreed  to  sell  its  assets 
to  the  new  company  for  the  issue  of  certain 
shares  of  5.s.  each,  upon  which  3.S'.  6rZ.  was  to  be 
deemed  to  be  paid  up.  The  new  company 
entered  into  an  agreement  with  "  contractors " 
whereby  the  latter  undertook  that  if  and  so  far 
as  the  shareholders  of  the  old  company  would 
not  take  up  the  shares  of  the  new  company  and 
the  liquidator  was  unable  to  sell  them,  the  con- 
tractors themselves  would  become  responsible  for 
the  amount  of  the  capital  unpaid,  and  the  con- 
tractors agreed  to  give  a  sum  not  exceeding  a 
halfpenny  a  share  to  the  liquidator,  and  then  to 
apply  to  the  new  company  to  have  those  shares 
allotted  to  them.  The  commission  to  be  paid  to 
the  contractors  by  the  new  company  was  10  per 
cent.  The  articles  of  the  company  authorised 
the  payment  of  underwriting  commission,  pro- 
vided it  did  not  exceed  25  per  cent. 

Held — that  the  agreement  was  in  effect  an 
agreement  for  underwriting  within  sect.  89  of 
the  Companies  (Consolidation)  Act,  1908,  and 
was  perfectly  legitimate. 

Barrow  v.  Paringa  Mines  (1909),  Ld.,  [1909] 

[2  Ch.  658  ;  78  L.  J.  Ch.  723  ;  101  L.  T.  346  ; 

16  Manson,  313— Neville,  J. 


XXXI.  UNREGISTERED  COMPANIES. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


XXXI 1.  VOTING. 

See  No.  21,  supra. 
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XXXIII.  WINDING  UP. 

See  also  Nos.  19,  r.B,  supra. 
(a)  General. 

58.  Solicitor's  Lien — lietaincr  hy  Company  in 
an  Action — Itctoincr  hy  J/iquidator — Solicitor 
Bischaryed  hy  Liquidator  IJuriiiy  the  Course  of 
the  Aciion.l — A  limited  company  brought  an 
action  against  three  of  its  directors,  and  obtained 
an  interim  injunction.  A  winding-up  order  was 
subsequently  made  against  the  company,  and  a 
liquidator  was  appointed.  A  solicitor  was 
retained  in  the  action  by  the  company,  and 
after  the  winding  up  by  the  liquidator,  who  dis- 
charged him  before  the  trial.  The  liquidator 
applied  to  make  the  solicitor,  subject  to  his  lien, 
deliver  up  papers  for  the  purposes  of  the  action. 

Held — that  the  solicitor  must  hand  over  any 
documents  which  had  come  into  his  possession 
since,   but  not  those  prior  to,   the   winding-up 
order. 
In  ee  Rapid  Eoad  Transit  Co.,  [1909]  1  Ch. 

[96  ;   78  L.  J.  Ch.    132  ;    99  L.   T.  77-t  ;    53 
Sol.  Jo.  S3  ;  16  Manson,  289— Neville,  J. 


[No  paragrapli.s  in  this  vol.  of  the  Digest.] 
(c)  Compulsory  Order. 
See  Nos.  64,  69,  infra. 
(d)  Contributories. 

See  also  No,  ?A,  sujrra. 

59.  List  of  Contrihutories — Transfer  of  Shares 
to  Escape  Liahility — Validity — Out-and-Ont 
Transfer — Bona  tides — Poioer  of  Directors  to 
Reject  Transferee — Eqnitahle  Riyhts  of  Trans- 
feree to  Avoid  'Transfer — Riyhts  of  Liquidator.^ 
— Where  the  registration  of  an  out-and-out 
transfer  of  shares  has  not  been  obtained  by 
any  falsehood  or  concealment  practised  by 
the  transferor  towards  the  company,  the  com- 
pany is  bound  by  such  registration,  and  the 
liquidator  in  the  winding  up  of  the  company  is 
not  entitled  to  take  advantage  of  any  equitable 
rights  which  the  transferee  may  have  as  against 
the  transferor  to  have  the  transfer  set  aside. 

As  part  of  the  bargain  for  the  transfer  of 
shares  the  transferor  may  lawfully  agree  to 
indemnify  the  transferee  in  respect  of  the  trans- 
action ;  what  the  transferor  cannot  do,  if  he 
wishes  to  escape  liability  on  the  shares,  is  to 
reserve  any  benefit  to  himself  in  them  notwith- 
standing the  transfer.  The  fact,  however,  that 
the  transferor  has  given  the  transferee  an  indem- 
nity may  be  a  material  circumstance  in  deter- 
mining whether  the  transferor  has  reserved  any 
benefit  under  the  shares. 

Where  the  articles  contain  a  clause  empowering 
the  directors  to  reject  a  transferee  whom  they  do 
not  approve  of,  the  transferor  cannot  escape 
liability  if  he  has  actively  by  falsehood  or 
passively  by  concealment  induced  the  directors 
to  pass  a  transfer  (even  though  it  be  an  out- 
and-out  transfer)  which,  if  he  had  not  so  con- 
cealed or  deceived,  they  would  have  refused  to 
register  ;  or  if  by  collusion  with  the  directors  he 


has  procured  them  in  breach  of  their  duty  to  pass 
a  transfer  which  they  ought  not  to  have  passed  ; 
or  has  procured  the  postponement  of  the  com- 
mencement of  the  winding  up  in  order  to  get 
time  to  execute  and  tender  such  a  transfer  for 
registration. 

In  re  Mexican  and  South  American  Co.;  E,e 
parte  Be  Pass  (  (1859)  4  De  G.  and  J.  544) 
applied. 

In  re  Mexican  and  Sontk  American  Co., 
Ex  parte  Hyam.  (  (1859),  1  De  G.  F.  &  J.  75)  ; 
In  re  Mexican  and  South  Americaii  Mining 
Co.,  Ex  i)arte  Costello  ((I860),  2  De  G.  F.  &  j. 
302)  ;  and  In  re  Electric  Telegraph  Co.  of  Ire- 
land, Ex  parte  Budd  ((1861),  3  De  G.  F.  &  J. 
297)  distinguished. 

In  re  Mexican  and  South.  Americati  3Iining 
Co.,  Lund's  Case  ((1859),  27  Beav.  465)  over- 
ruled. 

In  re  Phoenix  Life  Assurance  Co.,  Ex  parte 
Hattan  {{1862),  31  L.  J.  Ch.  340)  distinguished. 

In  re  Discoverers  Finance  Corporation, 
Cooper's  Case  ([1908]  1  Ch.  141)  overruled. 

Decision  of  Neville,  J.  ([1910]  1  Ch.  207  ;  101 
L.  T.  672  ;  26  T.  L.  R.  98)  affirmed. 
In  re  The  Discoverers  Finance  Corpora- 

[tion,  Ld.,  Lindlar's  Case,  [1910]  1  Ch. 

312  ;  79  L.  J.  Ch.   193  ;  102  L.  T.  150  ;    26 

T.  L.  R.  291  ;  54  Sol.  Jo.  287  ;  17  Manson,  46 
— C.  A. 

60.  List  of  Contrihutories  —  Certificate  that 
Shares  Frilly  Paid — Estoppel— Firm'  Registered 
as  Proprietor  of  Shares  not  Fully  Paid—Certifi- 
cate Sig7ie.d  hy  Memher  of  Finn  as  Director  of 
Company —  Comtructive  Xotice.^ — C.  and  K., 
trading  in  partnership  as  C,  K.  &  Co.,  mort- 
gaged a  sailing  ship  for  £1,000  and  paid  the 
money  to  a  company  for  1,000  fully-paid  £1 
shares,  and  then  sold  the  ship,  subject  to  the 
mortgage,  to  the  company  for  £500.  The  money 
was  credited  by  the  company  in  their  account 
with  E.,  a  promoter  of  the  company,  who  was  at 
that  time  keeping  their  books,  as  being  in  pay- 
ment of  the  5,s.  per  share  payable  on  application 
on  4,000  shares  applied  for  by  E.,  and  subsequently 
allotted  to  him.  Later,  K.  having  been  elected 
a  director  of  the  company,  a  certificate,  signed 
by  K.  and  another  director,  was  issued  by  the 
company  to  C,  K.  &  Co.  stating  that  they  were 
the  registered  proprietors  of  1,000  fully-paid 
ordinary  shares  of  £1  each,  and  E.  executed 
a  transfer  to  C,  K.  &  Co.  of  1,000  shares  for 
a  nominal  consideration.  Ten  shillings  a  share 
was  payable  on  allotment  of  shares  of  the  com- 
pany, and  a  final  call  of  bs.  a  share  was  made, 
but  no  demand  for  these  sums  was  made  on 
C,  K.  &  Co.  On  the  liquidation  of  the  company, 
the  liquidator  had  entered  C,  K.  &  Co.  on  the 
list  of  contributories  for  1,000  shares  with  only 
5s.  paid.  The  Judge  found  on  the  evidence  that 
the  transaction  as  between  the  firm  and  the 
company  was  in  good  faith,  and  that  there  was 
no  evidence  of  collusion  between  K.  and  E. 
^  Held  -that  the  signing  of  the  certificate  by 
K.  did  not  prevent  its  acting  as  an  estoppel  in 
favour  of  his  firm  ;  that  K.  was  not  affected  by 
constructive    notice   in   the  absence  of  actual 
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knowledge  of  what   appeared  in   the   books  of 
the    company  ;     and    that    C,  K.  &  Co.   were 
entitled  to    have  their  name  removed  from  the 
list  of  contributories. 

Ix  RE  Coasters,  Ld.,  [1911]  1  Ch.  86;  [1910] 
[W.  N.  235  ;  103  L.  T.  632— Neville,  J. 


(e)  Creditors. 

61.  Creditor  s  Petition — Opposed   ly  all  other  ' 
known     Creditors — Holders     of   Deposit     JVbtes  ': 
Payable  to  Bearer   unknown — Proposed  Scheme  | 
of    Meconst ruction    ■ —     Meeting      of     Creditors 
directed.'] — A    scheme   was   proposed   to   recon-  ! 
struct  a  company  in  voluntary  liquidation.     All 
the  company's  known  creditors  approved  of  the  j 
scheme,  except  one  who  presented  a  petition  for 
compulsory    winding-up.       The    company   had 
issued  deposit  notes  payable  to  bearer,  and  the 
names  and  addresses  of  the   holders  were  not 
known.     The  Court,    considering   that    it    was 
advisable     that     the   wishes    of    the    creditors 
holding  these  deposit  notes  should  be  ascertained, 
directed  that  a  meeting  of  the  creditors  of  the 
company  should  be  summoned  by  advertisement 
in  the  Gazette  and  two  London  newspapers — the  j 
question  for  the  meeting  to  be  whether  a  com- 
pulsory winding-up  by  the  Court  was  desired.      \ 
Ix  RE  IXVESTMEXT  BANK  OF   LOXDOX,  Ld.,  130  ; 

[L.  T.  .lo.  149— Neville,  J. 

(f)  Examination.  | 

62.  Official    Tleceirer's  Beport— Allegation  of 
Fraud  agalnd  Director — E.cculpation  of  Person 
against  wlioiii  Charge  Made — Liability  of  Official 
Receiver  to  be  Ordered  to  Pay  Costs  Personally —  , 
Companies   {Winding-ui>)   Act,    1890  (53   &   54  i 
Vict.^.  63),  s.  8  (b).] — The  Companies  (Winding- 
up)  Act,  1890,  s.  8  (2),  provides  that  an  official 
receiver  after  making  a   preliminary  report  as 
provided  in  sub-sect.  1  of  the  section,  "may  also, 
if  he  thinks  fit,  make  a  further  report  or  reports 
stating  the  manner  in  which  the  company  was  \ 
formed,  and  whether  in  his  opinion  any  fraud  ! 
has  been  committed  by  any  person  in  the  pro-  '< 
motion  or  formation  of  the  companj',  or  by  any 
director  or  other  officer  of  the  company  in  rela- 
tion   to    the    company    since    the    formation 
thereof." 

Dnder  the  above  section  the  official  receiver 
discharges  a  duty  of  a  judicial  character,  and 
there  is  therefore  no  jurisdiction  to  order  that 
he  shall  personally  bear  the  costs  of  the  public 
examination  of  a  peison  against  whom  he  has 
made  a  further  report  to  the  Court.  Where, 
however,  on  a  successful  application  by  such 
person  for  an  order  exculpating  him  from  the 
charges  made  against  him  in  the  official 
receiver's  report,  the  official  receiver  appears 
and  opposes  it,  and  thus  makes  himself  a 
respondent  to  the  proceedings,  the  Court  has 
jurisdiction  to  make  him  personally  pay  the  costs 
of  the  application. 

Decision  of  Div.  Ct.  ([1910]  2  K.  B.  67  ;  102 
L.  T.  532)  reversed. 
Ix  RE  JOHX  TWEDDLE  &   CO  ,    [1910]    2   K.  B. 

[697  ;  80  L.  J.  K.  B.  20  ;  103  L.  T.  257  ;  26 
T.  L,  B.  583— C.  A. 


(g)  Fraudulent  Preference. 

63.  Debenture— Cash  Paid  ''at  the  Tune''— 
Validity  of  Charge  Created  loithin  Three  Months 
of  Winding  vp — Floating  Cliarge  —  Registration 
—  Companies  {Consolidation)  Act,  1908  (8  Edw.  7, 
c.  69),  ss.  93,  210,  212.]— Where  the  payment  of 
a  loan  to  a  company  and  the  granting  in 
return  of  a  debenture  operating  as  a  floating 
charge  are  substantially  one  transaction,  such  a 
floating  charge,  if  made  within  three  months  of 
the  commencement  of  the  winding  up  of  the 
company,  is  not  invalid  under  sect.  212  of  the 
Companies  (Consolidation)  Act.  1908,  as  regards 
money  paid  before  the  actual  execution  of  the 
debenture.  The  question  whether  any  particular 
payment  is  made  "at  the  time  of"  the  creation 
of  the  security  is  a  question  of  fact  depending 
on  the  circumstances  of  each  particular  case  ;  a 
payment  made  on  account  of  the  consideration 
for  the  security  in  anticipation  of  its  creation 
and  in  reliance  on  a  promise  to  execute  it, 
although  made  some  days  before  its  execution,  is 
made  at  the  time  of  its  creation  within  the 
meaning  of  the  section. 

At  a  board  meeting  of  a  limited  company  held 
on  November  2oth,  1909,  the  directors  resolved 
to  accept  the  offer  of  a  loan  of  £1,000  upon 
terms  already  agreed.  It  was  further  resolved 
that  a  debenture  be  prepared  in  favour  of  >S., 
the  lender,  and  that  the  company's  seal  be  affixed 
thereto  at  the  next  board  meeting.  S.  there- 
upon handed  to  the  company's  secretary  a  cheque 
for  £350,  and  another  cheque  for  a  similar 
amount  on  December  3rd.  On  December  6th 
the  board  met  again,  and  the  company's  seal 
was  affixed  to  a  debenture  in  favour  of  S.,  who 
thereupon  paid  over  £300,  the  balance  of  the 
loan,  to  the  company.  The  debenture  was 
registered  on  December  23rd.  The  company 
went  into  voluntary  liquidation  in  January, 
1910. 

Held — that  the  two  payments  of  £350  each 
were  made  "  at  the  time  of"  the  creation  of  the 
charge  ;  that  the  charge  had  not  been  created 
more  than  twenty-one  days  before  registration 
within  sect.  93  of  the  Act ;  and  that  the  charge 
was  therefore  valid  for  the  sum  of  £1,000. 

Decision  of  Neville,  J.  ([1910]  1  Ch.  758  ;  79 
L.  J.  Ch.  392)  affirmed. 

In  re  Columbian   Fireproofing  Co.,  Ld., 

[1910]  2  Ch.  120  ;  79  L.  J.  Ch.  583  ;  102  L.  T. 

835  ;  17  Manson,  237— C.  A. 


64.  Compulsory  Following  Voluntary  WiTiding 
up — Date  to  be  Regarded — Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  16i— Companies  {Con- 
solidation-) Act,  1908  (8  Edw.  7,  c.  69),  s.  210.]  — 
A  compulsory  order  supersedes  a  voluntary 
winding  up,  and  when  a  company  which  has 
gone  into  voluntary  liquidation  is  ordered  to  be 
wound  up  by  the  Court,  tlie  date  to  which  regard 
is  to  be  had  in  ascertaining  whether  a  fraudulent 
preference  has  been  made  within  the  meaning  of 
sect.  164  of  the  Companies  Act,  1862,  is  the  date 
of  the  presentation  of  the  petition,  and  not  that 
of  the  extraordinary  resolution. 
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In  re   Taurine    Co.   ((1883)  25   Ch.    D.    118) 

applied. 

In  re  Eussell   Hunting  Eecord  Co.,  Ld. 

[1910]  2  Ch.  78  ;   79  L.  J.  Ch.  498  ;  103  L.  T- 

57  ;    54    Sol.   Jo.   539  ;    17    Mansoii,    229  — 

Eady,  J. 

(h)  Liquidators. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Petition. 

See  also  Nos.  67,  68  69,  infra. 

65.  Right  to  Present  Petition — Bondholder — 
Contingent  or  Prospective  Creditor  " — "  Com- 
panies {Con.soUdatioH)  Act,  1908  (8  Edw.  7,c.  69), 
ss.  30  (4),  137  (1).]— A  petition  for  the  winding 
up  of  a  company  may  be  presented  by  the 
registered  holder  of  a  bond  which  entitles  him, 
in  consideration  of  certain  periodical  payments, 
to  a  principal  sum  of  money  from  the  company  at 
a  future  date,  as  such  a  bondholder  is  a  "  con- 
tingent or  prospective  creditor "  within  the 
meaning  of  sect.  137  (1)  of  the  Companies 
(Consolidation)  Act,  1908. 

In    re     British     Equitable    Bond     and 

[Mortgage     Corporation,     Ld.,     [1910] 

1  Ch.  574  ;  79  L.  J.  Ch.  288  ;  102  L.  T.  421  ; 

17  Manson,  177— Neville,  J. 

66.  Might  to  Present  Petition — Fullg  Paid-u}} 
SliareJuilder — No  Assets — No  Tangible  Interest — 
Companies  (^Consolidation')  Act,  1908  (8  Edw.  7, 
c.  69),  s.  141  (1).]— Sect.  141  (1)  of  the  Com- 
panies (Consolidation)  Act,  1908,  enacts  that  the 
Court  shall  not  refuse  a  petition  for  the  winding 
up  of  a  company  merely  on  the  ground  that  the 
company  has  no  assets.  The  petitioner,  a  share- 
holder holding  5,000  fully-paid  shares  in  a 
company,  petitioned  the  Court  to  have  it  wound 
up  on  the  ground  that  the  company  was  insol- 
vent, that  it  had  no  assets,  and  that  its 
substratum  had  gone. 

Held — that  tlie  petition  must  be  dismissed. 
In  re  Rica  Gold  Washing  Co.  ((1879)  11  Ch. 
D.  36)  followed. 

In  re  Kaslo-Slocan  Mining  and  Financial 
[Corporation,  Ld.,  [1910]  W.  N.  13;  45 
L.  J.  N.  C.  55  ;  128  L.  T.  Jo.  266— Neville,  J. 

(k)  Practice. 

67.  Deht  Less  than  £^oi)^Practice— Special 
Circumstances.'] — The  practice  of  the  Court  is 
not  to  make  an  order  for  compulsory  winding-up 
of  a  company  where  the  petitioner's  debt  is 
under  £50  except  under  special  circumstances, 
such  as  the  case  of  a  company  with  sufficient 
assets  using  the  practice  of  the  Court  to  enable 
them  to  refuse  to  pay  a  debt,  as  in  In  re  World 
Industrial  Bank.,  Ld.  ([1909]  W.  N.  148),  or  of 
a  company  which  can  obviously  never  commence 
business.  The  fact  that  a  receiver  has  been 
appointed  in  a  debenture-holders'  action  does 
not  amount  to  a  special  circumstance. 

In  re  Industrial  Insurance  Association, 
[Ld.,  [1910]  W.  N.  245  ;  130  L.  T.  Jo.  81  ;  45 
L.  J.  N.  C.  807— Neville,  J. 
Y.D. 


68.  Petition— Solicitor  Acting  for  Creditors  and 
Contributories — Separate  Counsel — One  or  Two 
Sets  of  Costs.']— A.  solicitor  acting  for  both 
creditors  and  contributories,  opposing  a  winding- 
up  petition,  who  instructs  separate  counsel  for 
the  creditors  and  contributories,  is  as  a  general 
rule  entitled  only  to  one  set  of  costs  under  the 
usual  direction  of  one  set  of  costs  to  the  parties 
attending  and  opposing.  But  under  that  direc- 
tion the  taxing  officer  in  his  discretion  may  in  a 
proper  case  allow  two  sets  of  costs. 

In  re  Silberhutte  Supply  Co.,  Ld.,  [1910] 
[W.  N.  81  ;  45  L,  J.  N.  C.  205— Neville,  J. 

69.  Several  Petitions— Order  Made  on  Petition 
First  Presented  —  Special  Circumstances.]  — 
Where  several  petitions  for  the  winding-up  of 
a  company  have  been  presented  in  different 
Courts,  unless  some  very  special  grounds  exist, 
the  winding-up  order  will  be  made  upon  the 
petition  first  presented. 

Semble—A  hostile  attitude  on  the  part  of  the 

petitioners    towards   other   unsecured    creditors 

would  amount  to  such  special  grounds. 

In  re  Bamfoed,  Ld.,    [1910]    1  I.  K.    390— 

[Meredith,  M.R.,  Ireland. 

(1)  Proof. 

[No  paragraphs  in  this  voL  of  the  Digest.] 

(m)  Eeconstruction. 
See  No.  61,  supiri, 

(n)  Surplus  Assets. 

70.  Salary  Pa  gable  out  of  Profits— Debentures 
Realised  after  Commencement  of  Winding-up— 
"  Profits."] — The  appellants  were  to  receive  a 
certain  monthly  salary  from  the  respondent 
company,  subject  to  the  proviso  that  they 
should  not  be  entitled  to  draw  such  salary 
"except  only  out  of  profits,  if  any,  arising  from 
the  business  of  the  company  which  may  from 
time  to  time  be  available  for  such  purpose,  but 
such  salary  shall  nevertheless  be  cumulative,  and 
accordingly  any  arrears  thereof  shall  be  payable 
out  any  of  succeeding  profits  as  aforesaid."  The 
company,  whose  business  included  the  purchase 
and  sale  of  shares,  acquired  certain  debentures, 

1  but  for  some  time  no  value  was  attributed  to 
them  in  the  company's  balance-sheet.  The 
company  went  into  voluntary  liquidation.  At 
the  commencement  of  the  winding-up  there 
was  a  debit  balance  on  profit  and  loss  account. 
The  debentures  were  sold  by  the  liquidator 
shortly  after  his  appointment. 

Held — that  the  realisation  of  the  debentures 
was  not  new  business  carried  on  by  the  liquida- 
tor, and  that  the  entire  proceeds  from  the  sale 
must  be  treated  as  profits  arising  from  the  com- 
pany's business  out  of  which  the  appellants  were 
entitled  to  be  paid. 

In  re  Bridgwater  Navigation  Co.  ([1891]  2 
Ch.  317)  followed. 

Frames  v.  Bulfontein  Mining  Co.  (64  L.  T. 
Rep.  12;  [1891]  1  Ch.  140)  and  Rishton  v. 
Grissell  ((1868)  L.  R.  5  Eq.  326)  distinguished. 

Decision  of  Eady,  J.,  reversed. 
In  re  Spanish  Prospecting  Co.,  Ld.,  [1911] 

[1  Ch.  92  ;  [1910]  W.  N.  241  ;  103  L.  T.  609  ; 
27  T.  L.  R.  7(i  ;  55  Sul.  Jo.  63— C.  A, 
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XXXIV.  VOLUNTARY  WINDING  UP. 

(a)  General. 

[No  paragiaijhs  in  this  vol.  of  tlie  Digest.] 

(b)  Liquidators. 

^1.  3Iht alien  Paynient — Repayment — Officer 
of  Court.'] — A  company  in  voluntary  liquidation 
owed  a  bank  on  one  account  a  sum  larger  than 
its  credit  balance  on  another  account  with  the 
same  bank.  The  bank  instead  of  setting  off  the 
two  accounts  and  claiming  the  balance,  by  mis- 
take paid  to  the  voluntary  liquidator  the  amount 
of  the  credit  balance  on  the  one  account. 

Held — that  the  voluntary  liquidator  was  in 
the  same  position  as  a  trustee  in  bankruptcy  and 
an  officer  of  the  Court,  and  that  so  much  of  the 
sum  paid  in  error  as  remained  in  the  hands  of 
the  liquidator  must  be  repaid,  and  the  balance 
also  repaid  to  the  bank  out  of  assets  subsequently 
coming  into  his  hands,  without  deduction  of  the 
company's  costs  in  the  matter. 
In  ee  Temple  Fike  and  Accident  Assurance 
[Co.,  129  L.  T.  Jo.  115— Eady,  J. 

(c)  Eeconstruction.  . 

See'Sos.  8,  31,  61,  siq>ni, 

(d)  Supervision  Orders. 

[No  paragraphs   iu  this  vol.   of  the  Digest.] 

(e)  Surplus  Assets. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


COMPOSITION   WITH 
CREDITORS. 

See  Bankruptcy  and  Insolvency. 


COMPOUNDING   FELONY. 

See  Criminal  Law. 


COMPULSORY      PURCHASE 
AND  COMPENSATION. 

I.  Eight  to  take  Land.  col. 
(«)  In  General 100 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(J))  Superfluous  Land     ....   100 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Compensation. 

{ii)  Principle  of  Assessment  .         .         .  100 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
{V)  Injurious  Affection  ....  100 

[No  paragi-aphs  in  this  ^-ol.  of  the  Digest.] 
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101 


S.lll.  Procedure.  col. 

(tf)  Generally 100 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(h)  Notice  to  Treat        .        .        .        ,100 
(c)  Costs        .... 
(rf)  Taking  Part  Only    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Purchase  Money  in  Court  .        .  101 

V.  Particular  Classes  of  Undertakings. 

00  Railways 102 

lb)  Waterworks 102 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Housing   of    the   Working    Classes 

Acts 102 

[No  paragraphs  in  this  vol.  of  the  Digest. 
{(l)  Education  Authorities    .        .        .102 

[No  jiaragraphs  in  this  vol.  of  the  Digest.] 

See  also  Sale  of  Land. 

I.  RIGHT  TO  TAKE  LAND. 

(a)  In  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(b)  Superfluous  Land. 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

II.  COMPENSATION. 

(a)  Principle  of  Assessment. 

[No  parugiaphs  in  this  vol.  ol  the  Digest.; 

(b)  Injurious  Affection. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  PROCEDURE. 

(a)  Generally. 

[No  paragrajjlis  iu  this  vol.  of  the  Digest.] 

(b)  Notice  to  Treat. 

1.  Repudiation  as  to  Part—  Withdrawal — 
Reviral  of  Precious  I^'otice.'] — A  notice  to  treat 
under  Michael  Angelo  Taylor's  Act  operates 
as  a  contract  so  as  to  fix  the  subject-matter  of 
the  notice,  and  the  person  upon  whom  it  is  served 
must  either  accept  it  as  a  whole  or  reptidiate  it 
altogether.  If  he  repudiates  it  those  serving  the 
notice  can  withdraw  it. 

Decision  of  Eve,  J.  ([1909J  2  Ch.  287  ;  78  L.  J. 

Ch.  633  ;  100  L.  T.  925  ;  73  J.  P.  364  ;  25  T.  L.  R. 

622  ;  53  Sol.  Jo.  561  ;  7  L.  G.  R.  733)  affirmed. 

Wild  v.  Woolwich  Borough  Council,  [1910] 

[1  Ch.  35  ;  79  L.  J.  Ch.  126  ;  101  L.  T.  58  ;  74 

J.  P.  33  ;  26  T.  L.   R.  67  ;  54  Sol.  Jo.  64  ;  8 

L.  G.  R.  203— C.  A, 

(c)  Costs. 

See  also  No.  4,  infra. 

2.  Arbitration — Award  of  Amount  Previously 
Offiered^ Conditional  Offer  —  Costs  —  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 
c.  18),  s.  34.]  —  A  railway  company  against 
whom  a  claim  for  compensation  was  made 
in  respect  of  the  diversion  of  a  footpath 
intimated  ^to  the  claimant's  solicitor  that  they 
proposed  to  make  a  new  road  "  and  on  the 
understanding  that  such  road  will  be  made,   to 
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III.  Procedure — Continued. 

make  your  client  an  ofEer  of  £50  in  settlement 

of  his  claim  "  : — 

Held — that  this  was  not  a  good  offer  within 
sect.  8i  of  the  Lands  Clauses  Consolidation  Act, 
184o,  and  therefore  that  the  claimant,  although 
only  awarded  X,'M  in  the  arbitration  proceedings, 
was  entitled  to  the  costs  of  such  proceedings. 

Seiiihle. — Sect.  3-1  contemplates  nothing  more 
than  an  offer  of  a  sum  of  money. 

Decision  of  Phillimore,  J.  ([1910]  2  K.  B. 
252  ;  79  L.  J.  K.  B.  870  ;  102  L.  T.  575  ;  2G 
T.  L.  R.  435)  affirmed. 

Fisher  *•.  Great  Western  Ry.  Co.,  27  T,  L.  II. 
[96  ;  55  Sol.  Jo.  7G— C.  A. 

(d)  Taking  Part  Only. 

[No  paiagraplKS  in  this  vol.  of  tlie  Digest.] 

IV.  PURCHASE-MONEY  IN  COURT. 

3.  Paijiiient  Out — Persons  "  Absolute! ij  En- 
titled'''—  lioroiKjh  Council — Consent  of  Local 
Governnwnt  Board— Lands  Clauses  Consolidation 
Acf,  1845  (8  &  9  Vict.  c.  18),  s.  69  —  London 
Government  Act,  1899  (62  &  63  Vict.  c.  14),  s.  6, 
sub-s.  5.] — A  petition  was  presented  by  a  borough 
council  asking  for  payment  out  of  Court  to  their 
treasurer  of  a  sum  of  £2,580,  the  petitioners 
claiming  that  they  were  persons  "  absolutely 
entitled"  thereto  within  the  meaning  of  sect. 
69  of  the  Lands  Clauses  Consolidation  Act,  1854. 
By  sect.  6,  sub-sect.  5,  of  the  London  Govern- 
ment Act,  1899,  "a  borough  council  may,  with 
the  consent  of  tlie  Local  Government  Board, 
alienate  any  land  for  the  time  being  vested  in 
the  council,  and  the  proceeds  of  the  sale  of  any 
land  sold  by  the  council  shall  be  applied  in 
such  manner  as  the  Local  Government  Board 
sanction."  The  consent  of  the  Local  Govern- 
ment Board  had  not  been  obtained. 

Held — that  payment  out  ought  to  be  refused, 
for,  although  Warrington,  J.,  had  allowed  it  in 
the  case  of  Ex  parte  Mayor,  etc.,  of  Woolmick 
([1908]  W.  N.  56),  there  might  possibly  have 
been  some  fact  not  stated  in  the  note  of  that 
case  which  justified  the  decision  there  ;  but  that 
as  it  stood  it  was  a  decision  which  ought  not  to 
be  followed. 

Ex  parte  Mayor,  etc.,  of  Woolwich  ([1908] 
W._N.  56)  overruled. 

Decision  of  Eady,  J.,  affirmed. 
Ex  parte  Great  Western  Ry.   Co.,    In  re 
[Great    Western   Railway  (New  Rail- 
ways) Act,  1905,  [1909]  W.  N.  202  ;  74  J.  P. 
21— C.  A. 

4.  Payment  Out — Costs — Taxation— Form  of 
Order  —  Exception,  as  to  Costs  of  Litigation 
between  Adverse  Claimants  —  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s.  80.] 
— Although,  in  an  order  for  payment  out  of 
funds  in  court  and  for  payment  of  the  applicant's 
costs,  the  words  "except  such  costs  if  any  as 
arc  occasioned  by  litigation  between  adverse 
claimants  "  are  omitted,  the  taxing  Master  can- 
not allow  such  costs,  as  the  Court  has  no  power 
to  give  costs  otherwise  than  as  provided  for  by 
.sect.  80  of  the  Lands  Clauses  Consolidation  Act, 
1845,  which  excludes  such  costs. 


A  local  authority  under  the  powers  of  their 
special  Act  and  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  as  promoters,  acquired  some 
laud  for  the  purposes  of  their  undertaking,  and 
paid  the  purchase-money  into  court  in  conse- 
quence of  the  title  to  the  land  being  in  dispute. 
The  dispute  was  subsequently  settled  without 
actual  litigation. 

Held — that  the  costs  of  the  negotiations  for 
the  settlement  of  the  dispute  as  to  the  title  were 
costs  occasioned  by  adverse  litigation  within  the 
meaning  of  sect,  80  of  the  Act. 
In  re  Hood  and  In  re  West  Ham  Corpora- 

[tiun  Act,  1902,  [1910]  W.  N.  SO  ;   sub   m>m. 

In  re  West  Ham  Corporation  Act,  1892, 

Hood  r.  West  Ham  Corporation,  74  J.  P. 
179— Neville,  J. 

V.  PARTICULAR       CLASSES       OF     UNDER- 
TAKINGS. 

(a)  Railways. 
See  Railways,  Nos.  2,  3. 

(b)  Waterworks. 

INo  i-aragiaphs  in  tliis  vol.  of  the  Digest.] 

(c)  Housing  of  the  Working  Classes  Acts. 
[^o  i^aragraphs  in  this  vol.  of  tlie  Digest.] 

(d)  Education  Authorities. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


CONCEALMENT  OF  BIRTH. 

See  Criminal  Law  and  Procedure. 


CONDITIONS  OF  SALE. 

See  Sale  of  Goods  ;  Hale  of  Land. 


CONFESSIONS. 

See  Evidence. 


CONFLICT  OF   LAWS. 

col, 

(ji)  Miscellaneous 102 

iP)  Domicil 103 

(tO  Foreign  Judgments  .         .         .  103 

(^)  JMarriage  and  Divorce     .         .         .  103 
(e)  Marriage  Settlements        .         .         .  104 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Wills  and  Intestacy        ,         .         .104 

See    also    Arbitration  ;     Companies, 

No.    8  ;     Dependencies,    No.    27  ; 

Insurance,     No.    7 ;     Judgment  ; 

Practice,  No.  1. 

(a)  Miscellaneous. 

1.    Vort;/,iyo~Land    Sitinited     Abroad.]— An 
English  contract  to  give  a  mortgage  on  foieigu 

4—2 
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Conflict  o{La.-wa—Co7ifinued. 

laud,  although  the  mortgage  has  to  be  perfected 

according  to  the  lej;  situs,  is  a  contract  to  give  a 

mortgage  which — intej-  jJattes — is  to  be  treated 

as  an    English  mortgage  and  subject   to   such 

rights    of    redemption    and    such    equities    as 

English  law  regards  as  necessarily  incident  to 

a  mortgage. 

British   South  Africa  Co.    r.    De    Beers 

[Consolidated  Mines,  Ld.,  [1910]  2   Ch. 

502  ;  103  L.  T.  4  ;   26  T.  L.  E.  591  ;  54  Sol.  Jo. 
679— C.  A. 

Sec  S.  C.  under  Companies  IX.  (a). 

3.  Charity — Mortmain — Bequest  hy  Eiicjlish 
Testator  of  Mortgages  on  Heal  Estate  in  Ontario 
—  Validity.] — A  bequest  to  charity  by  a  person 
domiciled  in  England  of  mortgages  in  fee  on 
land  in  Ontario,  being  a  disposition  by  will  of 
an  interest  in  land  in  Ontario  forbidden  by  the 
law  of  that  province,  is  invalid. 

Decision  of  Eady,  J.  ([1910]  2  Ch.  333  ;  79 

L.  J.  Ch.  720  ;  103  L.  T.  127  ;  26  T.  L.  R.  516  ; 

54  Sol.  Jo.  582)  affirmed. 

In  ee  Hoyles,  Row  r.  Jagg,  [1910  1  W.  N. 

[275;  27  T.  L.  R.  131— C.  A. 

3.  Contract  Made  in  Ireland— Agreement  tliat 
it  shall  he  Construed  and  Operate  as  an  English 
Contract — Construction — Forum.'\  — A  contract 
entered  into  in  Ireland  between  an  Irish  cor- 
poration and  a  company  carrying  on  business 
and  having  its  registered  office  in  England  con- 
tained a  clause  that  the  contract  should  "in  all 
respects  be  construed  and  operate  as  an  English 
contract  and  in  conformity  with  English  law." 
An  action  for  damages  for  breach  of  the  contract 
had  been  brought  in  (he  Irish  Court  against  the 
English  company,  and  an  ex  parte  order  obtained 
for  leave  to  issue  and  serve  the  writ  out  of  the 
jurisdiction. 

Held— that  the  writ  issued  in  the  Irish  High 
Court  and  served  on  the  defendants  in  Jlngland 
should  be  set  aside,  on  the  ground  that  the 
parties  had  agreed  to  treat  the  contract  as  if  it 
had  been  made  in  England,  ami  that  it  was  to 
be  construed  in  conformity  with  English  as 
distinguished  from  Irish  law. 

Held  also — that  the  effect  of  such  an  agree- 
ment was  not  to  deprive  the  Irish  Court  of  all 
jurisdiction. 
Limerick  Corporation  v.  Ceompton  &  Co., 

[Ld.,  [1910]  2  I.R.  416;  43  I.  L.  T.  49-C.  A., 
Ireland, 
(b)  Domicil. 
See  Husband  and  Wife,  No.  28. 

(c)  Foreign  Judgments. 

See    Bankers,    No.    8  ;    Bankruptcy, 
No.  29. 

(d)  Marriage  and  Divorce. 

See  also  Husband  and  Wife,  Kos.  27,  28. 

4.  Divorce— Petition  for  Nullity—  Validity  of 
So^itli  Baliota  Divorce.'\ — Where  it  was  satisfied 
that   a   decree   of  divorce  obtained    against    a 


husband  in  one  State  of  America  would  not  be 
held  valid  in  auotlier  State  in  which  the  husband 
was  domiciled,  nor  in  the  State  where  a  subse- 
quent marriage  of  the  wife  took  place,  the  Court 
held  it  was  not  valid  in  this  country. 
Cass  r.  Cass  (othkewise  Pfaff),  102  L.  T. 
[397  ;  26  T.  L.  R.  305 ;  54  Sol.  Jo.  328— Bigham, 

Pres. 
See  S.  C,  Husband  and  Wife,  No.  29. 

(e)  Marriage  Settlsments. 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest.] 

(f)  Wills  and  Intestacy. 

Sec  Executors,  No.  13. 


CONJUGAL  RIGHTS. 


See  Husband  and  Wife. 


CONSIDERATION. 

See  Contract., 


CONSPIRACY. 

See  Criminal  Law   and   Procedure  ; 
Torts  ;  Trade  and  Trade  Unions. 


CONTAGIOUS   DISEASES. 

See  Animals  ;  Public  Health. 


CONTEMPT  AND  ATTACH- 
MENT. 


OO  Contempt  of  Court 
(J>)  Practice 


col. 
.  104 
.  105 

See   also    Practice,    No.  40 ;    Solici- 
tors, No.  5. 

(a)  Contempt  of  Court.: 
See  also  Husbant)  and  Wife,  No.  19. 

1.   Warrant  Issued  against  Accused  Person — 
Comments    I'ublished    before    Accused    brought 
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Cfontempt  and  Attachment— Coiitimted. 

before  Mai/iifrnte  -Jurisdiction  of  Hl(jh  Court 
to  Punixh  for  Contempt.']— li  statements  teudin.u- 
to  prcjuclice  or  interfere  with  the  due  adminis- 
tration of  justice  are  published  in  reference 
to  the  charge  brought  against  a  person  who  is  in 
custody  under  a  ^warrant,  the  King's  Bench 
Division  has  jurisdiction  to  punish  by  attach- 
ment the  person  who  publishes  such  statements, 
nothwithstanding  that  the  accused  may  not.  at 
tlie  time  of  such  publication  have  been  brought 
before  a  magistrate. 

K.  v.  Clarke,  Ex  parte  Ceippen,  103  L.  T. 
[636  ;  27  T.  L.  R.  32— Div.  Ct. 

(b)  Practice. 

2.  Motion  for  Writ  of  Attachment— Dlsoicdl- 
ence.  to  Order  Containing  Several  Directions— 
Specification  of  Partlcnlnr  Acts  of  Dlsoledience 
in  Xotice  of  Motion  and  Order. 

Per  Farwell,  L.J.— Where  a  writ  of  attachment 
or  a  writ  of  sequestration  is  moved  for  on  the 
gi-ound  of  disobedience  to  an  order  containing  a 
number  of  directions,  the  particular  breach 
thereof  complained  of  ought  to  be  specified  in 
the  notice  of  motion,  and  in  the  order  made 
thereon. 

Treherne   v.    Dale   ((1881)    27    Ch.    D.    66) 
distinguished. 
HiPKiss  r.  Fellows,  101  L.  T.  701— C.  A. 

3.  Service  of  Order — Indorsement— Presence  in 
Court  of  Person  atjalnd  ivlioni  Order  made— 
n.S.C.  (/.),  Ord.  ii,  ;■.  4.]— The  Court  will  not 
attach  a  person  for  disobedience  to  an  order  of 
the  Court  requiring  the  person  to  do  a  given  act 
within  a  given  time,  unless  a  copy  of  the  order, 
with  a  proper  indorsement,  is  served  upon  him 
in  due  time,  in  accordance  with  the  rules. 

The  fact  that  the  person  sought  to  be  attached 
for  disobedience  was  present  in  Court  when  the 
order  was  made,  is  not  sufficient  to  dispense  with 
such  service  of  the  order. 
Century  Insurance  Co.  r.  Larkin,  [1910] 
[1  I.  K.  91— Meredith,  M.R.,  Ireland. 


CONTRACT. 

COL. 

I.  Assignment 1U6 

II.  Breach ion 

III.  Consideration        ....  loCi 

[No  parat,'rai)hs  in  this  vol.  of  the  Digest.] 

IV.  Construction KiC 

V.  Formation loi; 

VI.  Illegality lo7 

VII.  Impossibility  op  Performance  .  108 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

Vlll.  Rectification         ....  lo.s 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


COL. 

IX.  Statute  of  Frauds       .        .        .108 
X.  Undue  Influence  .        .        .        .109 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Action,  No.  1  ;  Agency, 
Nos.  1 ,  7 ;  Arbitration  ;  Bas- 
tardy ;  Building  Contracts,  II.  ; 
Companies,  Nos.  8,  19 ;  Corpo- 
rations ;  Damages,  No.  2  ;  Depen- 
dencies, X.  ;  Electric  Lighting-, 
No.  2  ;  Gaming,  No.  1  ;  Infants  ; 
Injunctions  ;  Local  Government, 
No.  9  ;  Master  and  Servant  ; 
Mines,  No.  7  ;  Misrepresentation, 
Nos.  1,2;  Mortgage  ;  Rates.No.  7  ; 
Sale  of  Goods  ;  Sale  of  Land  ; 
Shipping  ;  Specific  Perform- 
ance ;  Stock  Exchange. 

For  Covenants  in  Restraint  op 
Trade,  see  Trade,  IV. 

I.  ASSIGNMENT. 

1.  Contract  to  Supplij  Grease— Whether  Per- 
sonal — ■  Assiunabillfy  —  Delectus  Personas.  ] — A 
tirm  of  oil  merchants  sold  to  manufacturers  a 
quantity  of  black  grease.  The  contract  note 
provided,  inter  alia,  that  the  grease  was  to  be  of 
usual  good  merchantable  quality  ;  that  the  price 
was  to  be  £15  lo.s.  per  ton  on  basis  of  9.5  per  cent, 
fatty  matter,  any  excess  or  deficiency  of  95  per 
cent,  to  be  paid  or  allowed  for  ;  r.nd  that  the 
minimum  fatty  matter  was  to  be  88  per  cent. 
The  "terms"  stated  in  the  note  included  the 
following :  "  The  goods  to  be  sampled  by  an 
independent  sampler  prior  to  shipment :  Analy- 
sis to  be  made  by  Dr.  W.  Grny  of  Liverpool, 
whose  decision  shall  be  final."  In  acknowledging 
receipt  of  the  contract  note  the  buyers  added — ■ 
"  Please  note,  however,  that  all  the  grease  is  to 
be  soft  and  seedy  as  sample  in  our  possession." 

Held — that  the  contract  involved  no  delectus 
personce,  and  so  was  assignable. 
Cole  v.  C.  H.  Handasyde  &  Co.,  [1910]  S.  C.  68  ; 
[47  Sc.  L.  R.  59— Ct.  of  Sess. 

II.  BREACH. 

See  Damages,  No.  2. 

III.  CONSIDERATION. 

[No  paragiaphs  in  this  vol.  ol  the  Digest.] 

IV.  CONSTRUCTION. 

See  Dependencies,  No.  21. 

V.  FORMATION. 

2.  Partij  Contracting  to  do  that  which  he  is 
(ilreadg  Pound  to  Do — Uncertainty  as  to  Duty 
at  Tune  (f  Contract.'] — If  any  party  makes  a 
contract  for  a  good  consideration  to  do  some- 
thing which  he  was  already  bound  to  do,  though 
no  one  was  at  the  time  sure  that  the  duty 
alieady  existed,  the  other  party  can  sue  upon  the 
contract. 

Williams  v.  O'Keefe,  [1910]  A.  C.  186:  79 

[L.  J.    P.  C.  53;  101  L.  T.  762  ;  26  T.  L.  R. 

l-l-l— P.  C. 
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V.  Tormation—f'cmfimied. 

3.  Covenant — Joint  Covenantees — Covenantor 
also  one  of  Covenantees — Action  by  Other  Cove- 
nantee—  Objection  of  Form  or  if  Substance — 
Trvstees  —  Polieij  of  Assitrancej]  —  X.  having 
assigned  a  life  policy  of  assurance  to  A.,  B.,  and 
C,  the  trustees  of  his  marriage  settlement,  he 
and  A.  and  B.,  two  of  the  trustees,  and  e.ach  of 
them  thereby  covenanted  with  all  three  trustees, 
A.,  B.,  and  C.,  but  not  with  them  severally,  that 
they,  X.,  A.,  and  B.,  or  some  of  them,  would  pay 
the  premiums  on  the  policy.  The  premiums  not 
having  been  paid,  D. ,  who  had  become  a  trustee 
in  the  place  of  C,  and  in  whom  with  A.  and  B. 
the  benefit  of  the  covenant  had  been  vested, 
brought  an  action  against  X.,  A.,  and  B.  to 
enforce  the  covenant. 

Held — that  the  objection  to  the  validity  of 
the  covenant  on  the  ground  that  two  of  the 
covenantors  were  also  covenantees  was  one  of 
substance  and  not  merely  one  of  form  ;  that  no 
action  would  lie  upon  the  covenant  either  at 
law  or  in  equity  ;  and  that  the  action  must  be 
dismissed. 

Ruse  V.  Ponlton  ((1831)  2  B.  &  Ad.  822)  con- 
sidered and  distinguished. 
Ellis  v.  Kehr.  [1910]  1  Ch.  529  ;  79  L.  J.  Ch. 

[291  ;     102   L.    T.   417  ;     51    Sol.    Jo.   307— 
Warrington,  J. 

4.  Offer  Subject  to  Formal  Contract  being 
Ajyproved —  1]  hcther  Binding  Contract  on 
Acceptance  of  Off'er.'] — An  offer  was  made  to 
purchase  the  plaintiifs'  interest  in  a  property 
on  certain  terms  "  subject  to  a  formal  contract 
to  be  approved  by  your  solicitors  and  ourselves 
on  acceptance  of  the  offer,  when  any  minor 
details  can  be  settled."  The  jilaintiffs'  solicitors 
wrote  accepting  this  offer.  No  formal  contract 
was  ever  approved. 

Held — that  there  was  no  concluded  contract 
between  the  parties. 

Tn««  V.  Bull  ((1877)  7  Ch.  D.  29)  followed. 

Aorth  V.  Percival  (  [1898]  2  Ch.  128)  questioned. 

Santa  Fe  Land  Co.,  Ld.  r.  Forestal,  Land, 

[Timber,    and    Railways     Co.,    Ld.,    26 

T.  L.  E.  534— Neville,  J. 

VI.  ILLEGALITY. 

See  also  Gaming,  Nos.  1,  22. 

5.  Agreement  to  Indemnify  Bail — Public  Mis- 
chief.']— An  agreement  between  an  accused 
person  and  his  bail  by  which  the  latter  is  to  ))€ 
indemnified  against  the  consequences  of  the  nor.- 
ajipearance  of  the  former  is  unlawful  in  that  it 
tends  to  produce  a  public  mischief  ;  and  the 
parties  to  such  an  agreement  are  guilty  of  a 
criminal  offence,  notwithstanding  that  it  may 
not  be  shown  that  they  entered  into  the  agree- 
ment with  any  intent  to  defeat  the  ends  of 
justice. 

Opinion   expressed   by   Martin.   B.,   in   R.  v. 
Broome   ((1851)    18   L.   T.    (O.S.)    19)    disap- 
proved. 
E.  V.  Porter,  [1910]  1  K.  B.  309  ;   79  L.  J. 

[K.  B.  241 ;  102  L.  T.  255  ;  74  J.  P.  159  ;  26 
T.  L.  R.  200— C.  C.  A. 


6.  Public  Folic g  —  Husband  and  Wife  — 
Separation — Covenant  by  Husband  to  Pay  Sum 
to  Wife  if  Wife  obtained  Separation  Order- 
Separation  Order  Made— Right  of  Wife  to  Sue 
on.  Covenant.'] — A  married  woman  obtained  a 
separation  order  against  her  husband.  Subse- 
quently a  deed  was  executed  by  which,  on  the 
return  of  the  wife  to  cohabitation  with  the 
husband,  the  latter  covenanted  to'treat  her  pro- 
perly, and  if  a  separation  order  was  again  made 
between  the  parties  that  he  would  pay  her  a 
sum  of  £1.50.  The  husband  having  thereafter 
assaulted  his  wife,  she  obtained  a  separation 
order,  and  then  brought  this  action  to  recover 
the  £150  under  the  covenant  of  the  deed. 

Held — that  the  covenant  was  not  contrary 
to  public  policy  and  that  the  wife  was  entitled 
to  recover. 
Harrison  v.  Harrison,  [1910]  1  K.  B.  35  ; 

[79  L.  J.  K.  B.  133  ;  101  L.  T.  638  ;  26  T.  L.  E. 
29— Walton,  J. 

7.  Lease  of  Flat  to  Kept  Mistress  — Action  for 
Rent — Knowledge  of  Lessor's  Agent — Ex  Turpi 
Causa.]— The  plaintiff  sued  the  defendant  for 
arrears  of  rent  due  under  a  lease  of  a  flat.  The 
plaintiff's  agent  when  making  the  lease  knew 
that  the  defendant  was  the  kept  mistress  of  H., 
aad  supposed  that  the  money  for  the  rent  would 
be  supplied  by  H.  to  the  defendant. 

Held — that  the  plaintiff  being  aware,  through 
his  agent,  of  the  source  from  which  the  rent 
came  was  by  receiving  the  rent  participating  in 
the  illegal  or  immoral  gains  of  the  defendant, 
that,  therefore,  the  doctrine  E.e  turpi  cau.m,  non 
oritur  actio  applied,  and  that  the  action  was  not 
maintainable. 

Pearce  v.  Broohs  ((1866)  L.  E.  1  Ex.  213) 
applied. 

Upfill  v.  Wright,  130  L.  T.  201  ;  45  L.  J. 

[N.  C.  846  ;    Time.s^,  December   19th,   1910— 
Div.  Ct . 

VII.  IMPOSSIBILITY  OF  PEEFOKMANCE. 

[Xo  paragr.iplis  in  this  vol.  of  tlie  Digest.] 

VIII.  RECTIFICATION. 

[Kg  paiatTajilis  in  this  vol.  of  the  Digest.] 

IX.  STATUTE  OF  FEATJDS. 

See  alio  Estoppel,  No.  2. 

8.  Not  Performable  loitliina  Year — Agreement 
not  to  Carry  on  Rival  Business  for  Three  Years 
—  Written  Contract  of  Service  —  Bischarge — 
Verbal  Re-engagement.]  —  The  defendant  in 
March,  1905,  signed  a  written  agreement  by 
which  he  agreed  to  serve  the  plaintiff  as  a 
general  servant  in  his  trade  or  business  of  a 
dairyman.  A  clause  in  the  agreement  provided 
that  the  defendant  should  not,  within  thirty-six 
calendar  months  after  quitting  or  being  dis- 
charged from  the  plaintiff 's  service,  carry  on  or 
be  concerned  in  a  similar  business  within  a  four- 
mile  radius.  The  plaintiff  in  July,  190C,  dis- 
charged the  defendant,  but  verbally  re-engaged 
him  in  April,  1908,  on  the  terms  of  the  old 
agreement.  In  February,  1910,  the  defendant 
quitted  the  plaintiff's  service  and  commenced 
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IX.  statute  of  FT&VLia—Continited. 

business   as  a  dairyman    on   his   own    account 

within     the     four-mile    radius.       The    plaintiff 

thereupon     brought     an    action     claiming    an 

injunction. 

Held— that  the  agreement  by  which  the 
defendant  was  re-engaged  came  within  sect.  4 
of  the  Statute  of  Frauds,  as,  although  it  could 
be  performed  by  the  plaintiff  within  a  year,  it 
was  not  the  intention  of  the  parties  that  it 
should  be  performed  within  a  year,  and,  there- 
fore, that  as  it  was  not  in  writing  it  was  not 
enforceable. 

Donpllan  v.  Read  (  (1832)  3  B.  &  Ad.  899)  and 
Smith    V.   Xeale   ((1857)   2    C.    B.   (N.S.)   67) 
distinguished. 
Rkeve  r.  Jennings,  [1910]  2  K.  B.  .-.22  ;   79 

[L.  J.  K.  B.  1137  ;  102  L.  T.  831  ;  26  T.  L.  R. 
576  ;  54  Sol.  Jo.  653— Div.  Ct. 

9.  Sale  of  Goods — Contract  not  to  le  performed 
withui  a  Tea?-.]— Sect.  4  of  the  Statute  of 
Frauds  applies  to  a  contract  for  the  sale  of  goods 
which  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof.  Such  a  con- 
tract is  therefore  unenforceable  unless  there  is 
some  memorandum  or  note  thereof  in  writing 
signed  by  the  party  to  be  charged  therewith,  or 
by  some  person  authorised  by  him. 

Decision  of  Walton,  J.  (26  T.  L.  R.  644  ;  54 
Sol.  Jo.  750)  affirmed. 
Prested  Miners  Gas  Indicating  Electric 

[Lamp  Co.,   Ld.  r.   Henry  Garner,    Ld., 

[1910]  2  K.  B.  776  ;   79  L.  J.  K.  B.  1143  ;  103 
L.  T.  223  ;  27  T.  L.  R.  139— C.  A. 

X.  UNDUE  INFLUENCE. 

[No  paragraphs  in  this  vol.  of  the  Dige.st.] 


CONTRACTOR. 

See  Builders,  etc. 


CONVERSION. 

See  Trover  and  Conversion, 


CONVERSION   AND  RECON- 
VERSION IN  EQUITY. 

Sec  Trusts,  Xo.  11  ;  Wills,  XXIII. 


CONVEYANCES. 

See  Deeds  and  Other  Instruments  ; 
Equity  ;  P'raudulent  and  Volun- 
tary Conveyances ;  Real  Pro- 
perty and  Chattels  Real  ;  Sale 
of  Land. 


CONVICTIONS. 

See  Criminal  Laav  and  Procedure. 


CONVICT'S   PROPERTY, 

See  Criminal  I;AW. 


COPYHOLDS. 

I.  Court  Rolls   .... 

[No  paragrajihs  in  this  vol.  of  the  Digest.] 
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II.  Generally      .        .        -        .        .110 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

III.  Manorial  Customs  and  Tenures  110 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Rights    of   the    Lord    of    the 

Manor HO 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

I.  COURT  ROLLS. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

II.  GENERALLY. 

(No  p.ii.ngrpphs  in  this  vol.  of  the  Digest.] 

III.  MANORIAL  CUSTOMS  AND  TENURES. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  RIGHTS     OF     THE     LORD      OF     THE 

MANOR- 

[No  parapra]  lis  in  this  vol.  of  the  Ditrest.l 


COPYRIGHT  AND  LITERARY 

PROPERTY. 

col. 
I.  Assignment Ill 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IL  Books Ill 

III.  Catalogues Ill 

IV.  Designs Ill 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Dramatic  Pieces    .       .       .       .111 
VI.  Encyclop/t:dia         .        .        .        .111 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Letters 112 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIIL  Music 112 

IX.  Photographs 112 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  Pictures 112 

XI.  Reports  in  Newspapers       .       .113 

[No  paragraphs  in  this  vol.  of  the  Digest.  ] 
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Copyright  and  Literary  Tio-pertj—Contunied. 

COL. 
XII.  SCULPTUEE 113 

[No  paragrajjhs  in  tliis  vol.  of  the  Digest. 

XIIT.  Various 11.3 

No  paragraphs  in  tliis  vol.  of  the  Digest.] 

I.  ASSIGNMENT. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  BOOKS.  j 

1.  Proceeds  of  Literary  Worlts— Will— Cajntal  \ 
or   Licome.'] — A   testator   was  the  author  of   a  \ 
number  of  books,  some  published  during  his  life  I 
and  some  after  his  death.     In  both  cases  books 
were  published  on  each  of  the  following  terms  of  i 
remuneration — (1)     a     single    payment,    (2)    a 
royalty  on  sales,  and  (3)  a  share  of  profits.     A 
question  arose  under  the  will  as  to  what  should 
be  treated  as  income. 

Held — that  royalties  and  profits  derived  from 
the  sale  of  books  published  before  the  testator's 
death  fell  to  be  treated  as  income,  but  that  all 
sums  received  by  the  trustees  in  respect  of 
works  published  after  the  testator's  death  fell  to 
be  treated  as  part  of  the  capital  of  the  estate. 
Davidson's  Trustees  ;■.  Ogilvie,  [1910] 
[S.  C.  294  ;  47  Sc.  L.  R.  248— Ct.  of  Sess. 

III.  CATALOGUES. 

2.  List  of  Xdines — "  Stvd  JiooJi" — Unfair  Use 
of  Book  in  Preparing  Another  Puhlication — 
Comjietltlon.']  —  The  lists  of  names  of  horses 
given  in  the  plaintiffs'  "  Stud  Book "  lield  to 
be  the  subject  of  copyright. 

An  action  will  lie  to  restrain  the  unfair  use 
of  one  book  in  the  prepai'ation  of  another,  even 
if  there  is  no  likelihood  of  competition  between 
the  two  publications. 

Weatherby     &     Sons    v.    International 

[Horse    Agency    and     Exchange,    Ld.. 

[1910]   2  Ch.  297;    79  L.   J.    Ch.    609;  102 

L.  T.  85C  ;  20  T.  L.  R.  527— Parker,  J. 

IV.  DESIGNS. 

[No  paragrajihs  in  this  vol.  of  the  Digest.] 

V.  DRAMATIC  PIECES. 

3.  Right  of  Representation — Infringement — 
Sole  Licensee — 7'itle  to  Sue.'] — The  owner  of  the 
copyright  of  a  play  granted  to  the  plaintiff  "  the 
sole  licence "  to  produce  the  play  for  twelve 
months,  except  in  London  and  suburbs.  The 
plaintiff  sued  the  defendant  for  having,  without 
his  sanction,  produced  the  play  at  Manchester. 

Held — that,  as  the  plaintiff  did  not  hold  an 
assionnient  of  the  acting  rights  but  only  a  "  sole 
licence,"  he  had  no  title  to  sue  in  his  own  name. 

London  Printing  and  Pullishing  Alliance, 
Ld.  V.  Cox  ([1891]  3  Ch.  291)  approved. 

Decision  of  Ridley,  J.  (25  T.  L.R.  684)  affirmed. 

Neilson  v.  Hoeniman  and  Others,  26  T.  L.  R. 

[188-C.  A. 

VI.  ENCYCLOPAEDIA. 
[No  paragraphs  in  this  vol,  of  the  Digest.] 


[      VII.  LETTERS. 

I  [No  paragraphs  in  this  vol.  of  the  Digest] 

i      VIII.  MUSIC. 

4.  Licence   to  "  Print,  Pvhlish,  and   Sell  " — 
Licensee  not  Publishing  in  his   Own  Name.] — 

.  The  plaintiff,  the  owner  of  a  copyright  musical  ( 

composition,  gr.inted  a  licence  in  general  terms  j 
to  another  person  "to  print,  publish,  and  sell" 
same. 

Held — that     the    licensee    was    not    bound  ; 

under    the    licence    to  print  and  publish   the  j 

musical  composition  in  his  own  name.  ' 

Booth  r.  Edward  Lloyd,  Ld.,  26  T.  L.  R.  j 

549— Neville,  J.  : 

5.  Copyright  at  Common  Law — Musical  Com-  , 
position — Rights  of  Composer  after  Puhlication  j 
—  Beproduction  —  Mrclnsire  Performance  —  ] 
Gramophone.] — The  composer  of  the  music  of  a  J 
song  has  no  remedy  at  common  law,  after  i 
publication,  against  a  person  who,  without 
authorisation,  copies  that  music  on  to  gramo- 
phone records]  and  publishes  and  sells  such  ' 
records.  ! 

Booseyr.  Whight  {[1^00]   1  Ch.  122)  applied.  ' 

MoNCKTON  V.  Gramophone  Co.,  Ld.,  [1910]         ! 

[W.  N.  277  ;  55  Sol.  Jo.  125— Joyce,  J.         \ 

6.  ''Musical  Worh''— Perforated  Music  Roll— 
Pirated  Copii — HL/sical  {Summary  Proceedlm/s) 
Copyright  Act,  1902  (2  Edw.  7,  c.  U)— Musical  i 
Copyright  Act,  1900  (0  Edw.  7,  c.  30).]— A  per-          i 
forated  music  roll  which  is  capable,  when  put  on 

a  mechanical  instrument,   of  reproducing    the  i 

notes   of   the   pianoforte   accompaniment   of    a  [ 

copyright  song  is  not  a  "  pirated  copy  of  a 
musical    work"    within    the    meaning    of    the  ! 

Musical  (Summary  Proceedings)  Copyright  Act, 
1902,  and,  therefore,  cannot  be  seized  under  the 
provisions   of  that  Act  as  a  pirated  copy  of  a  '. 

musical  work. 

Roosey  v.  miight  ([1900]  1  Ch.  122  ;  09  L.  J  '. 

Ch.  60  ;  81  L.  T.  571 ;    16  T.  L.  R.  82  ;  48  W.  R.  | 

228)  followed.  | 

Mabe  i\  Connor,  [1909]  1  K.  B.  515  ;  78  L.  J.  ! 

[K.  B.  342  ;  100  L.  T.  449  ;  73  J.    P.  109  ;  25 
T.  L.  R.  217  ;  22  Cox,  C.  C.  29— Div.  Ct. 


IX.  PHOTOGRAPHS. 


X.  PICTURES. 


I.  of  the  Digest.] 


7.  Alterations  In  Picture  made  hy  Buyer 
u-lthout  Artist's  Consent  —  Ruyer  Knoicingly 
I'uhllshlng  altered  Picture  with  Artist's  Xame 
AJfired— Right  of  Artist  to  Sue  for  Penalty  and 
Injunction — Fine  Arts  Copy riqht  Act,  18G2  (25 
&  20  Vict.  c.  68),  .s.  7.]— Where  the  author  or 
maker  of  a  painting,  drawing,  or  photograph  has 
sold  or  otherwise  parted  with  the  possession  of 
the  work,  any  other  person  who,  without  the 
author's  or  maker's  consent,  knowingly  sells  or 
publishes  or  offers  for  sale  such  work  on  which 
alterations  have  been  made  commits  an  offence 
against  s.  7  (4)  of  the  Fine  Arts  Copyright  Act, 
1862,  although  he  may  not  have  acted  fraudu- 
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X.  Pictures — Confinued, 

lently.  Where  the  work  is  altered  and  published 
or  offered  for  sale  the  author  or  maker  is 
entitled  to  sue  for  the  penalty  imposed  by  s.  7, 
and  to  obtain  an  injunction  to  restrain  future 
breaches  of  s.  7  (4). 

Cabl'ion  Illustrators  and  Jones  r.  Cole- 
[man  &  Co.,  Ld.,  27  T.  L.  R.  fio— Channel!,  J. 

XI.  REPORTS  IN  NEWSPAPERS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XII.  SCULPTURE. 

[Xo  paragraphs  in  this  vol.  of  the  Digest. 

XIII.  VARIOUS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


CORONERS. 

[Xo  paragraphs  in  this  vol.  of  the  Digest. 


CORPORATIONS. 

Sec  aha  Landlord  and  Tenant,  No.  2-t ; 
Libel  and  Slander,  No.  8 ; 
Local  Government. 

1.  Practice — Sequestration — "  Wilful  Disobe- 
dience "  to  Order  of  Court— F.  S.  C,  Ord.  42, 
r.  3L] — Where  a  corporation  has  been  restrained 
from  doing  or  permitting  something,  and  does 
or  permits  that  thing,  it  has  "  wilfully  dis- 
obeyed "  the  order  of  the  Court  within  the 
meaning  of  Ord.  42,  r.  31  ;  and  it  is  no  answer 
to  say  that  the  act  of  doing  or  permitting  was 
not  contumacious  in  the  sense  that  there  was  no 
direct  intention  todisobej  the  injunction,  nor  is  it 
any  answer  to  say  that  the  acts  were  done  through 
the  carelessness,  negligence,  or  other  dereliction 
of  duty  on  the  part  of  the  corporation's  servants. 

Bantzen  v.  Rothschild  ((1865)  30  J.  P.  85) 
followed. 

The  words  "  wilfully  disobeyed  "  in  the  rule 
are  intended  to  exclude  only  casual,  accidental, 
or  unintentional  acts  of  disobedience. 

Attorney  -  General  Y.  Walthamstoio  Urban  Dis- 
trict ConncilQ  (ilS9&-)  11  T.  L.  R.  533)  followed. 
Stancomb  r.  Trowbridge  Urban  District 

[Council,  [1910]  2  Ch.  190  ;  79  L.  J.  Ch. 

519  ;  102  L.  T.  647  ;  74  J.  P.  210  ;  26  T.  L.  R. 

407;  54  Sol.  Jo.  458;  8  L.  G.  R.  631— War- 
rington, J. 

2.  lease — Construction — Covenant  not  to  As.siqn 
Without  Consent— Consent  not  to  he  Withheld 
'■'■from  a  Me.sj^ectahle  and  Be.sjxm.siblc  Person" — 
Jssi(/nnieHt  to  Limited  Company — Refusal  of 
Conscnt,'\ — In  a  technical  document,  such  as  a 
lease,  the  word  "  person,"  in  the  absence  of  any 
context  to  limit  its  meaning,  includes  a  person 
in  law,  that  is  to  say,  a  corporation,  and  the 
words  "  respectable  and  responsible  "  are  not  such 
a  context  as  to  limit  the  meaning  of  the  word 
"  person  "  so  as  to  exclude  a  limited  company. 


Decision  of   Neville,   J.  ([1910]   1    Ch.  754  ; 
79  L.  J.  Ch.  431  ;  102  L.  T.  427  ;  26  T.  L.  R.  387  ; 
17  IVIanson,  220)  reversed. 
WiLLMOTT  r.  London  Road  Car  Co.,  Ld.,[1910] 

[2   Ch.   525  ;  103  L.   T.   447  :  27  T.  L.  R.  4  ; 
55  Sol.  Jo.  873— C.  A. 

3.  Royal  Xaral  School- Capacity  of  Infant 
to  be  Member  of  Corporationf] — An  infant  is  not 
eligible  as  a  member  of  the  corporation  of  the 
Royal  Naval  School. 

In  re  Royal  Naval  School,  Seymour  t.  Royal 

[Naval  School,  [1910]  1  Ch,  806  :  79  L.  J. 

Ch.  366 ;  102  L.  T.  490  ;  26  T.   L.  R.  382  ;  54 

Sol.  Jo.  407— Eve,  J. 

See  S.  C.  under  Infants,  V. 

4.  University — Charter  —  Alteration — Consent 
of  Corporation — Act  of  Majority  of  CorporaCum.'] 
— Where  the  Crown  has  created  a  corporation  by 
charter  it  cannot  alter  or  recall  the  charter 
except  in  three  cases  :  (1)  where  the  Crown  has 
in  the  original  charter  (or  in  a  subsequent  charter 
made  valid  by  acceptance)  expressly  reserved 
power  to  alter  the  charter,  (2)  where  the  cor- 
poration is  wholly  or  partially  moribund,  (3) 
where  the  corporation  consents  to  the  alteration. 

Whatever  can  be  lawfully  done  by  a 
corporation  can  be  done  by  the  act  of  the 
majority  of  its  members. 

The  majority  of  the  Corporation  of  Trinity 
College,  Dublin,  proposed  to  affix  the  corporate 
seal  of  the  College  to  an  application  to  the  King 
for  a  King's  Letter  altering  the  constitution  of 
the  corporation  without  the  consent  and  against 
the  protest  of  a  minority. 

Held — that  the  Court  ought  not  to,  and  could 
not,  restrain  the  action  of  the  majority. 
Gray  v.  Provost,  etc.,  op  Trinity  College, 

[Dublin,  [1910]  1 1.  R.  370— Ross,  J.,  Ireland. 


CORRUPT   PRACTICES. 

Sec  Elections. 


COSTS. 


-SV^  Arbitration;  Bankruptcy  and 
Insolvency  ;  Bills  of  Exchange  ; 
Contempt  and  Attachment  ; 
County  Courts  ;  Criminal  Law 
AND  Procedure  ;  Execution,  etc.  ; 
Practice  ;  Solicitors. 


COUNSEL. 

See  Barristers. 


COUNTERCLAIM. 

See  Set-off  and  Counterclaim. 
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COUNTY  COURTS. 
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COUNTY  COURTS. 

COL. 

I.  Courts,  Judges,  and  Officers    .  115 
TI.  Jurisdiction  and  Law. 

(a)  General 115 

(J)  Remitted  Actions      .         .         .116 

III.  Procedure. 

(rt)  General 116 

{h)  Statutory  Defences    .         .         .116 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Costs 166 

"V.  Execution 117 

INo  pflragrsphs  in  tliis  vol.  of  the  Digest. 1 

VI.  Attachment  of  Debts  .        .        .  117 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

A^Il.  Judgment  Summons        .        .        .117 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  Appeals  and  New  Trials    .        .117 

See  aUo  Admiralty  ;  Bankruptcy,  IV. ; 
Landlord  and  Tenant,  No.  7 ; 
IMaster  and  Servant,  I.  1  (1),  (3). 

I.  COURTS,  JUDGES,  AND  OFFICERS. 

1.  Rhiht  to  Jury — Suggestion  of  Judge  to  Try 
Action  without  Jury.']— Per  Bucknill,  J. — When 
an  action  is  set  down  for  trial  with  a  jury  in  a 
county  court,  the  judge  should  not  suggest  that 
it  should  be  tried  without  a  jury. 

Practice  Note,  [1910]  W.  N.  98— Div.  Ct. 

2.  Action  against  Registrar  of  County  Court 
in  his  Own  Court — Registrar  Acting  as  Solicitor 
in  SuchCourt — Right  to  Costs  as  SoUcitor — Ta.va- 
tion  hy  Registrar  of  his  Own  Bill  of  Costs — 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
ss.  41,  43, 118.  J — The  registrar  of  a  county  court, 
sued  personally  in  the  Court  of  which  he  is 
registrar,  is  not  debarred  by  sect.  41  of  the 
County  Courts  Act,  1888,  from  appearing  to 
defend  himself,  and  he  is  entitled  upon  taxa- 
tion to  the  same  costs  as  if  he  had  employed 
a  solicitor,  except  in  respect  of  items  which 
the  fact  of  his  acting  for  himself  rendered  un- 
necessary. 

Where  the  plaintiffs  in  an  action  elect,  under 
sect.  43  of  the  County  Courts  Act,  1888,  to  sue 
a  registrar  of  a  county  court  in  his  own  Court, 
although  other  Courts  are  open  to  them  under  the 
section,  he  is  entitled  to  tax  the  costs  of  the 
action.  In  such  circumstances  the  case  is  one 
of  necessity  within  the  rule  laid  down  by 
SerjeaTit  v.  Dale  ((1877)  2  Q.  B.  D.  558)  that  "  a 
judge  who  has  an  interest  in  the  result  of  a  suit 
is  disqualified  from  acting,  except  in  cases  of 
necessity,  when  no  other  judge  has  jurisdiction," 
since  sect.  118  of  the  County  Courts  Act,  1888, 
provides  that  the  costs  shall  be  t.ixed  by  the 
registrar  of  the  Court  in  which  they  were  incurred. 
H.  Tolputt  &  Co.,  Ld.  v.  Mole,  [1911]  1  K.  B. 

[87  ;    [1910]    W.    N.  252  ;   103  L.  T.  607— 
Div.  Ct. 

II.  JURISDICTION  AND  LAW. 
(a)  General. 

3.  Certiorari— ri^wwf^y  Courts  Act,  1888  (51  & 
52  Vict.  e.  43),  s.  129.] — A  plaint  was  issued  in 


the  county  court  of  D.  claiming  that  the  site 
of  a  school  erected  in  1897  formed  part  of  the 
glebe,  and  that  the  rector  of  E.  was  entitled 
to  hand  it  over  to  the  local  education  authority 
as  a  provided  school.  The  late  rector  of  E., 
who  resigned  in  1905,  believed  the  school  to 
be  built  on  his  own  land. 

Held — that  an  order  must  be  made  to  show 
cause  why  a  %\Tit  of  certiorari  should  not  issue, 
and  a  stay  directed  in  accordance  with  sect.  129 
of  the  County  Courts  Act,  1888. 

Evans  r.  Jackson,  74  J.  P.  417— Eady,  J. 

4.  Cancellation  of  Lease — Equity  Jurisdiction 
of  County  Court — '^  Value  of  Property  not  Ex- 
ceeding &oOO— County  Courts  Act,  1888  (51  & 
52  Vict.  c.  43),  .s.  67.]— Under  sect.  67  of  the 
County  Courts  Act,  1888,  a  county  court  judge 
has  no  power  under  the  equity  jurisdiction  of 
the  county  court  to  try  an  action  for  the  can- 
cellation of  an  agreement  for  a  lease  of  any 
property  which  exceeds  £500  in  value,  although 
the  interest  in  the  property  actually  dealt  with 
by  the  lease  is  less  in  value  than  that  amount. 

Angel  v.  Jay,  55  Sol.  Jo.  140— Div.  Ct. 

(b)  Remitted  ^Actions. 
See  Practice,  No.  19. 

III.  PROCEDURE. 

See  also  No.  2,  snpj-a,  Nos.  6,  7,  8,  infra, 
(a)  General. 

5.  Right  to  Jury — Sum  Claimed  under  £5 — 
Action  to  Enforce  Right  Relating  to  Land — 
County  Court  Rules,  Ord.  22,  r.  Z— County  Courts 
Act,  1888  (51  &  52  Vict.  e.  43),  s.  101.]— The 
defendant  was  the  manager  and  head  keeper 
employed  by  the  tenant  of  sporting  rights  over 
heath  land  leased  from  the  plaintiff.  A  fire 
having  broken  out  on  the  heath,  the  defendant 
sought  to  check  its  progress  by  setting  fire  to 
the  heather  in  certain  places  with  the  intention 
of  making  bare  patches  and  so  preventing  the 
fire  spreading.  In  respect  of  this  the  plaintiff 
sued  the  defendant  in  the  county  court,  claiming 
\0s.  damages  and  an  injunction. 

Held — that  the  action  was  brought  to  enforce 
a  right  relating  to  land  within  the  meaning  of 
Ord.  22,  r.  3,  of  the  County  Court  Rules,  and 
therefore  that  the  defendant  was  entitled  to 
have  it  tried  by  a  jury. 

R.  r.  Surrey  County  Court  Judge,  [1910] 

[2  K.  B.  410  ;    sub  nom.  E.  r.  Farnham  and 

Aldershot    County    Court    Judge    and 

Cope,  79    L.  J.  K.  B.  802  ;  103   L.  T.  2r)0 ; 

26  T.  L.  R.  503— Div.  Ct. 

(b)  Statutory  Defences. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

IV.  COSTS. 

See  also  No.  1,  supra  ;  No.  8,  infra. 

6.  Lump  Sum  Awarded  without  Taxation — 
Jurisdiction— County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  .^s.  113,  118.]— A  county  court 
judge  is  not  entitled  to  allow  a  party  a  lump  sum 
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IV.  Costs— Continued. 

for  costs  without  taxation,  the  taxation  pro- 
vided for  by  sect.  118  of  the  County  Courts  Act, 
1888,  being  a  condition  precedent  to  the  appor- 
tionment of  the  costs  between  the  parties  by  the 
judge  under  sect.  113  of  the  Act. 
GoLDiXG  r.  Smith,  [1910]  1  K.  B,  462;  79 
[L.  J.  K.  B.  375  ;  102  L.  T.  19— Div.  Ct. 

V.  liXECUTION. 

[No  paiaj^r.-iphs  in  this  vol.  of  the  Digest.] 

VI.  ATTACHMENT  OF  DEBTS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  JUDGMENT  SUMMONS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  APPEALS  AND  NEW  TRIALS. 

See  also  Agency,  No.  11. 

7.  A'eio  Trial  —  BlscretiuJi  of  County  Coiirt 
Judije  to  Grant  New  Trials — County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  93.]— The  power  to 
grant  new  trials  conferred  upon  the  judges  of 
county  courts  by  sect.  93  of  the  County  Courts 
Act,  1888,  is  not  an  absolute  power  to  be 
exercised  upon  any  grounds  which  the  judge 
may  think  fit,  but  can  only  be  exercised  for  such 
reasons  in  law  as  a  superior  Court  would  deem 
sufficient  for  a  new  trial. 

Decision  of  C.  A.  ([1909]  2  K.  B.  573;   78 
L.  J.  K.  B.  810  ;  101  L.  T.  221  ;  53  Sol.  Jo.  615) 
aflfirmeil. 
Brown  r.  Dean  and  Another,  [1910]  A.  C. 

[373  ;  79  L.  J.  K.  B.  690  ;  102  L.  T.  061  ;  54 
Sol.  Jo.  442— H.  L. 

8.  Stay  of  Proceedings — Deposit — Security — 
"Amount  A  feeted  b>j  Judgment'' — Costs — R.S.  C, 
Ord.  59,  r.'l4.]— In  Ord".  59,  r.  14,  "the  amount 
of  the  money  or  the  value  of  the  property  affected 
by  the  judgment  order  or  finding  appealed  from," 
which  is  the  limit  of  the  amount  that  a  county 
court  judge  may  order  a  deposit  of,  or  security 
for,  to  enable  an  appeal  to  operate  as  a  stay  of 
proceedings,  includes  costs  as  well  as  the  subject- 
matter  of  the  action. 
Grimshaw,    Baxter   and    Elliott,    Ld.  r. 

[Parker,  [1910]  2  K.  B.  161  ;  79  L.  J.  K.  B. 

780  ;  102  L.  T.  825— Div.  Ct.    COVERTURE. 


(^7)  Preston  Court  of  Pleas.  col. 

[No  paragraphs  in  this  vol.  of  the  Digest] 
(<0  Salford  Hundred  Court. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  In  General 118 

[No  paragrapjhs  in  this  vol.  of  the  Digest.] 

See  also  Dependencies. 

I.  HOUSE  OF  LORDS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  PRIVY  COUNCIL. 

1.  Pra  ft  ice— Misdirection — Point  not  Taken  in 
Court  Below.'] — As  a  general  rule  neither  jjarty 
to  proceedings  before  the  Judicial  Committee  will 
be  permitted  to  raise  points  which  have  not  been 
taken  at  any  stage  in  the  Court  below.  There- 
fore in  an  action  for  injuries  b3'  negligence,  in 
which  contributory  negligence  was  pleaded  as  a 
defence,  the  defendants  will  not  be  allowed  to 
take  the  point  that  the  judge  at  the  trial  mis- 
directed the  jury  on  this  liead  when  such  point 
was  not  talvcn  in  the  grounds  of  appeal  or  in 
argument  in  the  Court  below. 

Judgment  of  the  Court  below  reversed  on  the 
facts. 
White  r.  A^ictoria  Lumber  Co.,  [1910]  A.  C- 

[606  ;  SO  L.  J.  P.  C.  38  ;  103  L.  T.  323— P.  C- 

III.  COURTS  OF  LOCAL  JURISDICTION. 

[No  pjaragi-ajihs  in  this  vol.  of  the  Digest.] 

IV.  IN  GENERAL. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 
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Courts  ;  Dependencies  and  Colo- 
nies ;  EoYAL  Forces. 
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I.  House  of  Lords 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Privy  Council 118 

III.  Courts  op  Local  Jurisdiction  .  118 
(«)  IMayor's  Court,  London. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/v)  Lancaster  Palatine  Court. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 
(r)  Liverpool  Court  of  Passage. 

[Ko  paragraphs  in  this  vol.  of  the  Digest.] 


See  Husband  and  Wipe. 


COWSHEDS    AND    DAIRIES. 

See  Public  Health. 


CREMATION. 

See  Burial  and  Cremation. 
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CRIMINAL   LAW   AND 
PROCEDURE. 

I.  Generally.  col. 
(rt)  Capacity  to  Commit  Crime      .         .  12(1 

(?0  Evidence 120 

((')  Indictment  Generally       .         .         .  12r) 
(d)  Jurisdiction 12() 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(0  Poor  Prisoners'  Defence  Act,  1903  .  126 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)  Practice,  Generally  .         .         .126 

(//)  Prevention  of  Crime         .         .         .  128 
(A)  Principals  and  Accessories       .         .  13-1 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)  Restitution  of  Property    ,         .         .  134: 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(j)  Eeward 134 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Specific  Offences. 

(«)  Miscellaneous  Offences    .        .        .134 

(Z»)  Abortion 13.j 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Assault 13."') 

(d)  Bigamy  13G 

[No  paragraph    in  this  \'ol.  of  the  Digest.] 

(e)  Breach  of  the  Peace         .         .        .  136 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Concealment  of  Birth      .         .         .136 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(r/)  Conspiracy 136 

(h)  Cruelty  to  Children  .         .         .  137 

(/)  Disorderly  Houses    .         .         .         .137 

[No  paragiai.hs  in  iliis  vol.  of  the  Digest.] 
(j)  Embezzlement  .         .         .         .137 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 
(Z'.)  Falsification  of  Accounts  .         .  137 

(/)  Forgery 138 

(9h)  Housebreaking,  Burglary,  etc.        .  138 
{'«)  Larceny,  False  Pretences,  and  Re- 
ceiving Stolen  Goods   .         ,         .  138 
(y)  Malicious  Damage    ....  143 
Ip)  Manslaughter  .         .         .         .143 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(,7)  Murder 143 

(r)  Obscene  booKs  .         .         .         .144 

No  paragraphs  in  this  vol.  of  the  Digest.] 

CO  Perjury 144 

(0  Treason 144 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(w)  Vagrancy  .....  144 

(r)  Women  and  Girls,  Offences  against .  14.'3 


III.  Convict's  Property 

No  paragr.aijhs  in  this  vol.  of  the  Digest.] 
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V.  Criminal  Appeals. 

(a)  Generally 

.  147 

{h)  Appeal  against  Sentence  . 

.  147 

(r)   Appeal  on  Facts 

.  149 

{d)  Bail 

.  149 

(e)  Fresh  Evidence 

.  149 

IV.  Criminal  AFPEXhs—Contbtued.      col. 

(/)  Insanity 150 

{(/)  Mistakes  of  Judges  ....  loO 
(A)  Practice 151 

See  also  Animals,  I.  ;  Extradition  ; 
Gaming,  III.  ;  Highways,  No.  14  ; 
Libel,  No.  9  ;  Magistrates. 

L  GENERALLY. 

(a)  Capacity  to  Commit  Crime. 

1.  Insanity —Murder.'] — To  establish  a  defence 
on  the  ground  of  insanity  it  must  be  proved 
that  at  the  time  of  committing  the  act  the 
accused  did  not  know  the  nature  and  quality 
of  the  act  he  was  doing,  or  if  he  did  know  it, 
that  he  did  not  know  that  what  he  was  doing 
was  wrong. 

R.  V.  Smith,  26  T.  L.  R.  614— C.  C.  A. 

(b)  Evidence. 

Sec  also  I.  (g),  and  Xos.  19,  58,  72,  80 
81,83,  92,98,99,  101,  infra. 

2.  Cross-examination  of  Prisotier  as  to  Charac- 
ter— Imputation  on  Character  of  Witness  for 
Prosecution — Criminal  Ecidence  Act,  1898  (61  & 
62  Vict.  c.  36),  s.  1.]— A  statement  by  the 
prisoner,  made  under  cross-examination,  that  the 
police  constable  who  was  giving  evidence  against 
him  was  telling  lies  : 

Held— not  to  be  an  imputation  upon  the 
police  constable's  character  within  the  meaning 
of  sect.  1  (/)  (ii.)  of  the  Criminal  Evidence  Act, 
1898,  so  as  to  entitle  the  prosecution  to  question 
the  prisoner  as  to  his  previous  charactei'. 

R.  V.  Bouse  ([1904]  1  K.  B.  184)  followed. 
R.  r.  Grout,  74  J,  P.  30  ;  26  T.  L.  R.  60— 

[C.  C.  A. 

3.  Cross-examination  of  Prisoner  as  to  Other 
Offence — Inqmtation  on  Character  of  Witness  for 
Prosecution— Crlnii)ial  Evidence  Act,  1898  (61 
&  62  Vict.  c.  36),  s.  1.]— The  prisoner  was 
indicted  for  rape  upon  a  girl  of  13.  He  gave 
evidence  on  his  own  behalf,  and,  in  cross- 
examination,  he  was  asked  whether  the  girl  had 
invented  the  story,  to  which  he  replied  that  she 
had  not  invented  it  herself  ;  and  on  being  asked 
who  had,  said  it  was  her  mother  (the  prisoner's 
wife),  who  was  a  witness  in  the  case.  In  answer 
to  further  questions  the  prisoner  said  his  wife 
wanted  to  get  rid  of  him,  and  that  he  had  heard 
his  children  say  that  another  man  had  been 
coming  to  the  house  in  his  absence.  Counsel  for 
the  prosecution  then  said,  "  You  suspect  your 
wife  of  immoral  relations  with  another  man,"  to 
which  the  prisoner  replied,  "  Yes."  Thereupon 
counsel  for  the  prosecution  was  allowed  to  put 
questions  to  the  prisoner  under  sect.  1  (/)  (ii.) 
of  the  Criminal  Evidence  Act,  1898,  as  to  his 
relations  with  another  giii  (who  was  a  witness 
in  the  case),  which,  if  established,  amounted  to  a 
criminal  offence,  but  the  prisoner  denied  those 
relations.     The  prisoner  was  convicted. 

Held — that  the  answers  given  by  the  prisoner 
in  cross-examination  were  not  necessary  for  the 
"  conduct  of  the  defence,"  and  that,  as   they 
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I.  Generally — Continued. 

involved  imputations  on  the  character  of  a 
witness  for  the  prosecution,  the  questions  as  to 
the  prisoner's  relations  with  the  other  girl  were 
properly  allowed. 

R.  r.  Jones,  [190!)]   W.  N.  218  ;  74  J.  P.  30  ; 
[26  T.  L.  R.  59— C.  C.  A. 

4.  Cross-exaiuination  of  Prlwner  as  to  Other 
Offence— Criminal  Erldence  Act,  1898  (Gl  &  62 
Vict.  c.  36),  s.  1  (/).] — In  considering  whether, 
within  sect.  1  (/)  of  the  Criminal  Evidence 
Act,  1898,  a  question  put  to  a  prisoner  tends  to 
show  that  he  has  committed  an  oiience  other 
than  that  charged  in  the  particular  indictment, 
it  must  be  judged  by  the  light  of  the  other 
questions  put  t;)  the  prisoner.  Any  question  or 
series  of  questions  which  would  reasonably  lead 
the  jury  to  believe  that  it  is  being  imputed  to 
the  prisoner  that  he  has  committed  another 
offence  tends  to  show  that  the  prisoner  has 
committed  that  other  offence.  Where  such  a 
question  is  improperly  put  it  is  the  duty  of  the 
judge  not  to  wait  for  any  objection  from  the 
prisoner's  counsel,  but  to  stop  such  question 
himself,  and  if  by  mischance  the  question  is  put 
it  is  the  duty  of  the  judge  to  direct  the  jury  to 
disregard  it  and  not  to  let  it  influence  their 
minds. 

The  second  exception  in  sect.  1  (/)  applies  to 
cases  where  witnesses  to  character  are  called  or 
where  evidence  of  the  good  character  of  the 
prisoner  is  sought  to  be  elicited  from  the  wit- 
nesses for  the  prosecution,  but  not  to  mere 
assertions  of  innocence  or  repudiation  of  guilt 
on  the  part  of  the  prisoner,  nor  to  reasons  given 
by  him  for  such  assertion  or  repudiation. 
R.  r.  Ellis,  [1910]  2  K.  B.  746  ;  79  L.  J.  K.  B. 

[841  ;  102  L.  T.  922  ;  74  J.  P.  388  ;  26  T.  L.  R. 
535— C.  C.  A. 

&eS.  C,  No.  67,  /«//•«. 

5.  Prisoner's  Ucidence—Inqjutations  on  Char- 
acter of  Witness  for  Prosecution — Relevance — 
lyvoss-examination  of  Prisoner — Previous  Convic- 
tions—Criminal  Evidence  Act,  1898(61  &62  Vict. 
c.  36),  s.  1  (/).] — The  appellant  was  indicted  for 
housebrealiing.  The  case  for  the  prosecution 
depended  largely  on  identitication.  In  the 
course  of  giving  evidence  at  the  trial  the 
appellant  stated  that  he  heard  a  police  inspector, 
who  was  a  witness  for  the  prosecution  and  who 
was  present  when  the  appellant  was  paraded  at 
the  police  station  for  the  purpose  of  identification 
by  certain  witnesses,  say  to  a  constable  something 
that  sounded  like  "  second,"  or  "  it  is  the  second 
one,"  and  that  the  constable  had  then  gone  out 
and  brought  in  a  witness  who  at  once  picked  out 
from  amongst  those  paraded  a  man  standing 
second  from  the  end,  but  second  from  the  wrong 
end.  The  chairman  of  quarter  sessions  held  that 
the  appellant's  evidence  involved  an  imputation 
upon  the  character  of  tlie  police  inspector,  and 
entitled  the  prosecution  to  cross-examine  the 
prisoner  as  to  his  character.  The  appellant 
admitted,  in  answer  to  questions  in  cross- 
examination,  that  he  had  been  jn-eviously 
convicted.  The  appellant's  counsel  did  not  in 
his  conduct  of  the  case  in  any  way  impugn  the 
character  or  conduct  of  the  police  insj)ector,  or 


suggest  that  his  evidence  was  unreliable  and 
ought  not  to  be  believed.  The  prisoner  was 
convicted. 

Held — that  such  evidence  of  the  prisoner's 
character  was  improperly  admitted,  and  as  its 
admission  had  probably  had  the  result  of  con- 
victing the  appellant,  the  conviction  must  be 
quashed. 

If  the  nature  of  a  prisoner's  defence  involves, 
or  if  it  is  conducted  so  as  to  involve,  the  proposi- 
tion that  the  jury  ought  not  to  believe  the 
prosecutor  or  a  particular  witness  for  the 
prosecution,  on  the  ground  that  his  conduct 
outside  his  evidence  in  the  case  makes  him  an 
unreliable  witness,  then  it  is  necessary  that  the 
jury  should  know  also  the  character  of  the 
prisoner  who  is  giving  evidence  and  raising 
that  point. 
R,  r.  Preston,   [1909]   1   K.  B.  568  ;   78  L.  J. 

[K.  B.  335  ;    100  L.  T.  303  ;    73  J.  P.  173  ;   25 

T.  L.  R.  280  ;  53  Sol.  Jo.  322  ;  21    Cox,  C.  C. 
773— C.  0.  A. 

6.  Subpoena — Service  mi  Witness  not  for  Pur- 
pose of  Obtaining  Evidence — Jurisdiction  to  Set 
Aside  Subpoena  in  Criminal  Proceedings.'] — The 
King's  Bench  Division  of  the  High  Court  has 
jurisdiction  to  set  aside  a  snhpwna  served  on  a 
witness  in  a  criminal  as  well  as  in  a  civil  pro- 
ceeding, where  it  is  satisfied  that  the  person  so 
served  can  give  no  evidence  which  can  possibly 
be  relevant  to  any  issue  to  be  tried,  and  that  the 
subj)a;na  has  been  served  not  for  the  purpose  of 
obtaining  any  such  relevant  evidence,  but  for 
other  and  improper  purposes.  The  setting  aside 
of  the  suhpwna  does  not  interfere  with  the  power 
of  the  judge  at  the  trial  to  make  an  order  for 
tire  attendance  of  the  witness  if  he  thinks  such 
attendance  necessary. 

R.   v.   Baines  and   Anothek,  [1909]    1  K.  B. 

[258  ;  78  L.  J.  K.  B.  119  ;  100  L.  T.  78  ;    72 

J.  P.  524  ;    25  T.  L.  R.  79  ;    53   Sol.  Jo.  101  ; 

21  Cox,  C.  C.  756— Div.  Ct. 

7.  Cross-examination  of  Fellow  Prisoner — 
Crimiiial  Evidence  Act,  1898  (61  &  62  Vict. 
c.  36),  s.  1  (e).'] — As  there  are  no  words  in 
sect.  1  (e)  of  the  Criminal  Evidence  Act,  1898, 
preventing  the  cross-examination  of  one  prisoner 
giving  evidence  on  behalf  of  another,  such  a 
cross-examination  is  right  and  proper  even 
though  the  questions  asked  have  some  bearing 
on  the  guilt  or  innocence  of  the  prisoner  giving 
evidence. 

R.  V.  Rowland,  [1910]  1  K.  B.  458  ;  79  L.  J. 

[K.  B.  327  ;  102  L.  T.  112  ;  74  J.  P.  144  ;  26 

T.  L.  R.  202— C.  C.  A. 

8.  Statement  hy  One  Prisoner  Read  Over  to  Co- 
prisoner — AdinissihiUty .] — The  ruling  in  R.  v. 
Smith  ((1897).  18  Cox,  C.  C.  470)  went  too  far 
if  it  decided  that  a  statement  made  by  a  prisoner 
is  never  admissible  in  evidence  against  a  co- 
prisoner  to  whom  it  is  read  over  unless  he  admits 
its  truth. 

R.     V.    Bromhead    (  [1906]    71     J.   P.    103) 
approved. 
R.  V.  Thompson,  [1910]  1  K.  B.  640  ;  79  L.  J. 

[K.  B.  321  ;  102  L.  T.  257  ;  74  J.  P.  176  ;  26 
T.  L.  R.  252— C.  C.  a. 


123 


CEIMINAL   LAW  AND  PBOCEDUEE. 


124 


I.  Generally — Continued. 

9.  Cross-examination  as  to  Alleged  Previous 
Offence— Criminal  Evidence  Act,  1898  (61  &  62 
Vict.  c.  36), «.  l(/)(i.) — Criminal  Laio  Amendment 
Act,  1885  (48  k.  49  Vict.  c.  69),  s.  5.]— C.  was 
indicted  under  sect.  5  of  the  Criminal  Law 
Amendment  Act,  188r>,  and  the  prosecutrix  gave 
evidence  that  at  the  time  the  offence  was  com- 
mitted C.  told  her  he  had  had  relations  with 
another  servant  girl  before,  and  that  he  hoped 
the  prosecutrix  would  be  as  loving  to  him  as 
that  girl  had  been. 

Held — that  C,  on  giving  evidence,  could  be 
cross-examined  (1)  as  to  whether  he  had  had 
relations  with  this  other  girl,  and  (2)  as  to 
whether  this  girl  was  then  about  fifteen  years  of 
age,  on  the  ground  that  proof  that  C.  had  pre- 
viously committed  such  an  offence  (under  sect.  5) 
would  be  admissible  evidence  to  show  that  he 
was  guilty  of  the  offence  wherewith  he  was  then 
charged  within  the  meaning  of  sect.  1  (/)  (i.)  of 
the  Criminal  Evidence  Act,  1898. 
n.v.  Chitson,  [1909]  2  K.  B.  945  ;  79  L.  J.  K.  B. 

[10  ;  102  L.  T.  224  ;  73  J.  P.  491  ;  25  T,  L.  R. 
818  ;  53  Sol.  Jo.  746— C.  C.  A. 

10.  Death  of  Witness — Admissibiliti/of  Deposi- 
tion taJien  before  Coroner.'] — A  coroner's  jurj' 
returned  a  verdict  of  manslaughter  against  the 
prisoner.  A  witness  called  before  the  coroner 
was  subsequently  called  at  the  preliminary 
inquiry  before  the  magistrate,  but  died  before  his 
evidence  there  was  completed. 

The  prisoner  had  been  present  at;  the  coroner's 
inquest,  but  had  not  been  legally  represented, 
and  had  not  cross-examined  the  witness  in 
question,  although  invited  to  do  so  by  the 
coroner. 

Held— that  on  proof  of  the  death  of  such 
witness,  and  that  such  deposition  had  been  duly 
signed  both  by  the  coroner  and  by  the  witness, 
and  that  the  prisoner  was  present  and  had  full 
opportunity  of  cross-examining  such  witness,  the 
deposition  was  admissible  at  the  subsequent  trial 
of  the  prisoner  at  the  Central  Criminal  Court, 
but  that  such  portions  thereof  as  were  hearsay 
or  otherwise  inadmissible  as  legal  evidence  should 
not  be  read  to  the  jury. 

B.  V.  Cowle  ((1907)  71  J.  P.  152)  approved. 
R.  V.  Black,  74  J.  P.  71— Grantham,  J. 

11.  False  Pretences— Evidence  of  other  Acts.'] 
— The  appellant  was  convicted  of  obtaining  a 
pony  and  trap  by  falsely  pretending  that  he 
wanted  them  for  his  wife,  who,  he  said,  was  an 
invalid  and  could  not  select  them  herself.  At 
the  trial  evidence  was  admitted  that  the  appel- 
lant had  obtained  credit  for  oats  and  provender 
from  two  other  people  by  the  false  pretence  that 
he  was  living  at  a  certain  address  to  which 
stables  were  attached. 

Held— that  such  evidence  was  improperly 
admitted,  as  it  only  amounted  to  a  suggestion  of 
a  generally  fraudulent  disposition  and  did  not 
show  a  systematic  course  of  fraud,  that  such 
evidence  might  have  influenced  the  jury,  and 
that  the  conviction  must  therefore  be  quashed. 
R.  i\  FiSHEK,    [1910]    1   K.  B.  149;  79  L.  J, 

[K.  B.  187  ;  102  L.  T,  111  ;  74  J.  P.   104  ;   26 
T.  L.  R.  122— CCA. 


12.  Accusation  of  Prisoner  in  his  Pre 
Person  not  Called  at  Trial — Admissibility — Pro- 
cedure.]— The  statement  of  a  person  accusing 
the  prisoner,  made  in  his  presence  when  that 
person  is  not  called  as  a  witness  at  the  trial, 
only  becomes  evidence  when  the  prisoner,  by 
his  acceptance  or  admission  of  the  statement  in 
whole  or  in  part,  makes  it,  or  a  part  of  it,  his 
own  statement,  either  by  words,  conduct,  or 
demeanour', —  e.g.,  by  remaining  silent  on  an 
occasion  which  demands  an  answer. 

On  the  trial  of  a  prisoner  on  indictment, 
where  such  evidence  of  admission  appears  on 
the  depositions,  evidence  of  the  contents  of  the 
statement  may  be  given  at  once.  Where  such 
evidence  of  admission  does  not  appear  on  the 
depositions,  evidence  should  first  be  given  of  the 
fact  of  a  statement  having  been  made  to  the 
prisoner  (senthle,  not  of  its  contents),  and  the 
(juestion  asked  what  the  prisoner  said  or  did 
on  such  a  statement  being  made.  If,  from 
what  he  said  or  did,  an  admission  may  be 
inferred,  then  evidence  of  the  contents  of  the 
statement  may  be  given. 

Where  such  evidence  has  been  given  of  the 
contents  of  the  statement,  and  of  the  prisoner's 
answer,  by  words  or  conduct,  the  proper  direc- 
tion to  the  jury  is  that  if  they  come  to  the 
conclusion  that  the  prisoner  had  acknowledged 
the  truth  of  the  whole  or  any  part  of  the  facts 
stated,  they  might  take  the  statement,  or  so 
much  of  it  as  was  acknowledged  to  be  true  (but 
no  more),  into  consideration  as  evidence  in  the 
case  generally,  not  because  the  statement,  stand-  i 

ing  alone,  afforded  any  evidence  of  the  matter  I 

contained  in  it,  but  solely  because  of  the 
prisoner's  acknowledgment  of  its  truth  ;  but, 
unless  they  found  as  a  fact  that  there  was  such 
acknowledgment  they  ought  to  disregard  the 
statement  altogether. 
R.  r.  Norton,   [1910]   2  K.  B.  496  ;  79  L.  J.  i 

[K.  B.  756  ;  102  L.   T.  926  ;  74  J.  P.  375  ;  26  i 

T.  L.  R.  550  ;  54  Sol.  Jo.  602— C  C  A.  i 

13.  Comment  by  Prosecution  on  fact  that  \ 
Prisoner's  Wife  not  Called — Identification  of 
Prisoner — Criminal  Evidence  Act,  1898  (61  &  j 
62  Vict.  c.  36),  s.  1  (*).]— At  the  trial  of  a  1 
prisoner  counsel  for  the  prosecution  inadvertently  j 
commented  on  the  fact  that  the  prisoner's  wife  j 
had  not  been  called  for  the  defence.  The  jury  j 
were  subsequently  told  to  disregard  this  com-  ! 
ment,  and  their  foreman  said  that  they  had 
disregarded  it,  [ 

Held — that  the  circumstance  that  such  com- 
ment had  been  made  by  counsel  for  the  prosecu-  ' 
tion,  in  contravention  of  sect.  1  (&)  of  the  Criminal 
Evidence  Act,   1898,  did  not  make  the  trial  a  ■ 
nullity.  I 

Observations    as     to     the     identification    of  J 

prisoners,  | 

R,  V.  DiCKMAN,   74   J.    P.   449  ;    26   T.    L.   R.  | 

[640— C  C.  A.  ! 

14.  Rebutting  Evidence  by  Prosecution — Ad-  i 
missibility  —  Discretion  of  Judge.]  —  Where  i 
evidence  which  is  relevant  to  the  issue  is  J 
tendered  by  the  prosecution  to  rebut  the  case  j 
set  up  by  the  defence,  it  is  for  the  judge  at  the  ] 
trial  to  determine  in  his  discretion  whether  such  i 
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evidence  should  be  allowed  to  be  given  or  not. 
Even  if  the  judge  exercises  his  discretion  in  a 
way  ditierent  from  that  in  which  the  Court  of 
Criminal  Appeal  would  have  exercised  it,  that 
in  itself  affords  no  ground  for  quashing  the  con- 
viction of  the  prisoner.  If,  however,  it  is  shown 
in  any  case  that  the  prosecution  has  done  some- 
thing unfair  which  has  resulted  in  injustice 
to  tlie  prisoner  the  Com-t  of  Criminal  Appeal 
may  interfere. 

K.   V.  Crippen,    [1911]    1   K.  B.    IW ;  [191U] 
[W.  N.  243  ;  27  T.  L.  R.Oy— [C.  C.  A. 

15.  Incest — Ecidence  of  Frerious  Conduct — 
Punishment  of  Incest  Act,  1908  (8  Edw.  7,  c.  45), 
ss.  1,  2— Criminal  Apjjeal  Act,  1907  (7  Edw.  7, 
c.  23),  s.  1  (6).] — A  brother  and  sister  were 
indicted  under  the  Punishment  of  Incest  Act, 
1908,  which  came  into  force  on  January  1,  1909, 
for  offences  committed  in  1910.  At  the  trial, 
Scrutton,  J.,  admitted  evidence  as  to  the  birth  of 
a  child  in  1908  and  the  prisoners'  conduct  dur- 
ing 1907  and  1908,  tendered  by  the  prosecution 
for  the  purpose  of  showing  the  nature  of  the 
relations  between  the  prisoners. 

Held — that  such  evidence  was  admissible. 

Decision  of   C.   C.  A.  (suh  nom.  E.  v.   Ball, 
[1910]  W.  N.  233)  reversed. 
Director  of  Public  Prosecutions  r.  A.  B. 

[AND  C.  D.,  [1910]   W.   N.  274;  55  Sol.  Jo. 
139— H.  L. 

16.  Invcstiijation  hy  Post  Office  Official  Accom- 
panied hi/  Police  Officer — Prelhninarij  Cautioji 
• — Denial  hi/ Person  Questioned — Suhsequetd Cross- 
exaiui/iation — '■'■  Practicallij  in  Custody."] — B. 
and  J.  were  convicted  of  demanding  money  by 
means  of  forged  documents,  and  it  appeared 
that  they  had  endeavoured  to  obtain  money 
in  a  football  competition  by  B.  obtaining  an 
envelope  from  J.,  who  was  employed  by  the  post 
office,  with  the  postmark  on  it  of  a  time  before 
the  result  of  the  football  matcli  was  known,  the 
envelope  containing  a  coupon  being  posted  after 
the  result  of  the  match  was  known.  At  the  trial 
evidence  was  admitted  that  a  post  oflice  official, 
known  as  an  investigation  clerk,  went  in  com- 
pany with  a  detective  officer  to  B.,  and  after  the 
official  had  cautioned  B.  that  he  was  not  bound 
to  answer  anything,  but  that  the  answers  he 
made  would  be  submitted  to  the  authorities  at 
the  post  office,  who  might  determine  to  prosecute 
him,  and  that  if  they  determined  to  prosecute 
him  then  the  answers  he  gave  might  be  used 
against  him  at  his  trial,  he  proceeded  to  question 
him  in  some  detail,  and  that  B.  then  made 
admissions  tending  to  show  he  was  guilty.  The 
official  said  that  he  had  not  made  up  his  mind  to 
charge  B.  before  he  questioned  him,  and  did  not 
do  so  until  afterwards,  when  he  received  instruc- 
tions from  headquarters ;  the  detective  who 
accompanied  him  said  :  "  I  do  not  tliink  I  should 
have  alloweil  them  to  go."  B.  was  in  fact 
arrested  after  the  questions  had  been  put,  and 
the  instructions  had  been  received  from  the  post 
office.  The  judge  at  the  trial  held  that  at  the 
time  tlie  questions  were  put  to  B.  he  was  not 
*'  practically  in  custody." 


Held — that  the  evidence  as  to  the  questions 
put  by  the  post  office  official  and  the  admissions 
by  B.  was  admissible. 
R.  V.  Booth  and  Jones,  71  J.  P.  175— C.  C.  A. 

(c)  Indictment  Generally. 

See  No.  70,  infra. 

(d)  Jurisdiction. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Poor  Prisoners'  Defence  Act,  1900. 

[\o  paragraphs  in  tliis  vol.  of  the  Digest.] 

(f)  Practice  Generally. 
See  also  IV.  (g)  and  Nos.  51,  84,  infra. 

17.  Mecoynisance — Condition  Improperly  Im- 
posed— Sentence  for  Breach  of  Becoywisance — 
Probation  of  Offenders  Act,  1907  (7  Edw.  7, 
c.  17),  s.  2,  suh-s.  2 — Criminal  Appeal  Act,  1907 
(7  Edw.  7,  c.  23),  s.  3  (<;•)•]— The  appellant 
was  convicted  in  January,  1908,  of  housebreaking 
and  larceny,  and  was  bound  over  under  the 
Probation  of  Offenders  Act,  1907,  the  justices 
imposing,  inter  alia,  the  condition  that  the 
appellant  should  abstain  from  intoxicating 
liquor.  In  January,  1909,  the  appellant  was 
sentenced  to  twelve  months'  imprisonment  for 
having  broken  his  recognisance,  the  principal 
matter  relied  upon  by  the  prosecution  being  the 
frequenting  by  the  appellant  of  public-houses 
Under  sect.  2,  sub-sect.  2  of  the  Probation  of 
Offenders  Act,  1907,  the  condition  as  to  absten- 
tion from  intoxicating  liquor  can  only  be  inserted 
in  a  recognisance  when  the  offence  in  respect  of 
which  a  prisoner  is  bound  over  is  drunkenness  or 
an  offence  committed  under  the  influence  of 
drink. 

Held — that  the  condition  was  improperly 
imposed,  and  that  the  sentence  which  treated 
the  recognisance  as  forfeited  must  be  quashed. 

Held  also — that  the  Court  could  entertain  the 
appeal  notwithstanding  that  the  appellant  had 
been  convicted  before  the  Criminal  Appeal  Act, 
1907,  came  into  force. 
R.  r.  Davies,  [1909]  1  K.  B.  892  ;  78  L.  J.  K.  B. 

[363  ;  100  L.  T.305  ;  73  J.  P.  151  ;  25  T.  L.  R. 
279;  21  Cox,  C.  C.  776— C.  C.  A. 

18.  Becoynisance  —  Prisoner  Bound  over  to 
Appear  for  Judyment  if  Called  Upon — Breach 
of  Condition  of  Becoynisance — Power  of  Quarter 
Sessions  to  Sentence  Prisoner  —  Probation  of 
Offenders  Act,  1907  (7  Edw.  7,  c.  17),  ss.  1,  6.]— 
The  appeUaut  was  convicted  at  quarter  sessions 
on  an  indictment  for  larceny,  and  was  required 
to  enter  into  a  recognisance  under  sect.  1  (2) 
of  the  Probation  of  Offenders  Act,  1907,  to 
appear  for  sentence  when  called  upon.  The 
recognisance  contained  conditions,  and  for  a 
breach  of  one  of  these  the  appellant  was  sub- 
sequently called  upon  to  appear  before  the  quarter 
sessions  for  sentence.  It  was  contended  on 
behalf  of  the  apiiellant  that  s.  6  (5)  of  the 
Probation  of  Offenders  Act,  1907,  only  applied 
to  persons  bound  over  to  appear  for  conviction 
and   sentence,  and  did  not  apply  to  a   person 
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bound  over  to  appear  ^ot  sentence  o^lJ^  and  there- 
fore that  there  v^ts  no  jurisdiction  to  pass 
sentence  upon  tie  appellant. 

jjeld th^'-i  apart  from  any  statutory  pro- 
visions tb*-  quai-ter  sessions  had  power  to  bind 
over  thf  appellant  to  appear  for  sentence  when 
caller"  upon,  and  that  that  Court  had  jurisdiction 
to^^ass  sentence  upon  the  appellant  quite  apart 
fiom  the  provisions  of  sect.  6  (5)  of  the  Act  of 
1907. 

E.  V.  Spratling,   [1911]   1  K.  B.  77;  [1910] 

[W.  N.  21G  ;  27  T.  L.  R.  81  ;  55  Sol.  Jo.  31  — 

C.  C.  A. 

19.  J\"o  Evidence  against  Prisoner  in  Case  for 
Crown — J\'o  Ap2)lication  to  Stop  Case — Case  not 
WitJidraioii  from  Jury  —  Evidence  against 
Prisoner  m  Case  for  Defence — Conviction.'] — 
J.  was  indicted  for  stealing.  At  the  close  of  the 
case  for  the  Crown  there  was  no  evidence  against 
him,  but  he  made  no  submission  to  that  effect, 
and  the  judge  who  tried  the  case  did  not  with- 
di'aw  it  from  the  jury.  J.  then  called  evidence 
on  behalf  of  the  defence,  which  afforded  evi- 
dence of  his  guilt,  and  he  was  convicted.  Under 
these  circumstances  the  Court  of  Criminal  Appeal 
refused  to  quash  the  conviction. 

R.  V.  George  (  (1908)  73  J.  ¥.  11)  followed. 
E.  r.  Jackson,  74  J.  P.  352— C.  C.  A. 

20.  Indictment  for  Wounding  with  Intent  to  do 
Grievous  Bodily  Mann — Right  of  Jury  to  Bring 
in  a  Verdict  of  ^'-Unlaiiful  Wounding'' — Wlien 
Judge  should  Inform.  Jwy  of  Right. ]-^Where  by 
statute  a  lesser  verdict  can  be  returned  on  an 
indictment  than  that  charged  in  the  indictment, 
a  judge,  in  summing  up  the  case  to  the  jury, 
need  not  tell  the  jury  of  their  right  to  return  the 
lesser  verdict,  if  the  evidence  in  the  case  is 
inconsistent  with  the  retiu-n  of  such  a  verdict. 
E.  V.  Naylor,  U  J.  r.  4G0— C.  C.  A. 

21.  Murder  Trial — Illness  of  Juryman — Jury- 
man leaving  Jtiry-hox — Bailiff  not  sworn.'] — 
During  a  trial  for  murder  one  of  the  jm-ymen 
was  taken  ill,  and  it  being  necessary  for  him  to 
leave  the  Court  for  some  time,  he  was  accom- 
panied by  an  unsworn  bailiff  and  by  doctors, 
who  examined  him  and  asked  him  questions 
in  reference  to  his  condition.  There  was  no 
suggestion  that  dmiug  the  time  the  jm-yman 
was  absent  from  the  Court  he  was  tampered 
with  in  any  way.  After  his  recovery  the  trial 
proceeded. 

•  Held — that,  the  fact  that  the  juryman  was 
allowed  to  leave  the  Court  without  being  in 
charge  of  a  s\\'orn  bailiff  did  not  constitute  a 
mistrial. 

E.   V.   Crippen,   [1911]    1    K.    B.  149 ;  [1910] 
[W.  N.  243  ;  27  T.  L.  E.  69— C.  C.  A. 

22.  Sentence — Other  Offences  Tahen  into  Con- 
sideration.]— The  judge,  in  sentencing  a  prisoner 
for  an  offence,  is  entitled  to,  and  it  is  desirable 
that  he  should,  take  into  consideration  any  other 
charge  of  the  same  character  which  the  prisoner 
admits,  even  though  the  prisoner  may  not  have 
been  committed  for  trial  on  such  other  charge. 


Where  the  other  offence  is  not  admitted  by  the  j 

prisoner,  the  judge  ought  not  to  take  it  into  con-  1 

sideration.     In  cases  where  the  other  offence  is  J 

admitted,  and  there  has   been  a  committal   in  ; 

respect  of  it,  the  judge  should  be  satisfied  that  j 

the  prosecution  consent  to  it  being  taken  into  \ 

consideration,  and  even  then  he  ought  not,  as  a  ] 
matter  of  course,  to  take  it  into  consideration. 

If  there  has  been  a  committal  in  another  county,  i 

or  in  respect  of  a  different  class  of  offence,  and  } 

the   prosecution    does    not    consent,   the    other  "j 

offence  ought  not  to  be  taken  into  consideration,  ! 

and,  even  where  the  prosecution  consent,  such  i 

other  offence,  if  there  has  been  a  committal  in  • 

respect  of  it  in  another  county,  ought  not,  as  a  ^ 

matter  of  course,  to  be  taken  into  consideration.  ' 
E.  V.  McLean,  27  T.  L.  E.  138— C.  C.  A. 

(g)  Prevention  of  Crime. 

23.  Tlahitual  Criminal — Charge — Practice—  \ 
Proof  of  Consent  of  Director  of  PuUic  Prosecu-  j 
t  ions — Evidence —  Course  of  Life  Previous  to  Last  ' 
Conviction— Proof  of  Age — 'Deferring  Sentence —  '• 
Prevention  of  Crime  Act,  1908  (8  Edw.  7,  c.  59),  ! 
s.  10.] — The  consent  of  the  Director  of  Public  ; 
Prosecutions  to  the  insertion  of  a  charge  that  a  •• 
prisoner  is  an  habitual  criminal  may  be  proved 

by  the  person  who  has  been  in  communication  i 

on  the  subject  with  the  Director  of  Public  Pro-  ; 

secutions,  and  who  states  that  he  has  received  | 

in  the  ordinary  course  a  document  giving  such  | 

consent.  1 

The  evidence  intended    to    establish  that  a  j 

prisoner   is  leading  persistently  a  dishonest  or  j 

criminal  life  must  be  brought  down  to  the  date  j 

of  the  charge,  but  it  depends  upon  the  circum-  i 

stances  of  each  case  whether  evidence  as  to  the  ' 
prisoner's  course  of  life  previous  to  his  last  con- 
viction is  or  is  not  admissible. 

Unless  it  is  obvious  to  the  jury  that  a  prisoner 
against  whom  a  charge  of  being  an  habitual 
criminal  is  preferred  must  have  been  over  the 
age  of  16  at  the  time  of  the  first  of  the  three 
convictions    founded    on    by    the    prosecution, 

evidence  must  be  given  that  the  prisoner  had  , 

attained   the   age  of    16   at   that    time.      Such  i 
evidence   may    be    given    by    a    prison    officer 

deposing  that  the  prisoner  gave  his  age  as  stated  , 

in  the  calendar.  ; 

Where  a  prisoner  is  charged  with  an  offence  \ 

and  is   also    charged   with   being    an   habitual  ' 

criminal,  and  pleads  guilty  to,  or  is  found  guilty  ; 
of,  the  main  charge,  it  is  not  necessary  that  the 
sentence  on  that  charge  should  be  pronounced 

I  before  the  jury  proceed  to  inquire  whether  the  , 

;  prisoner  is  an  habitual  criminal.  ; 
E.  r.  Turner,  [1910]  1  K.  B.  346  ;  79  L.  J. 

[K.  B.  176  ;  102  L.  T.  367  ;  74  J.  P.  81  ;  26  j 

T.  L.  E.  112  ;  54  Sol.  Jo.  164— C.  C.  A.  \ 

24.  Habitual  Criminal — Practice — Notice  of  ' 
Intention  to  Insert  Charge — Seven  Bays'  Notice 

—  Contents    of  Notice — Proof — Prevention   of  ; 

Crime  Act,  1908  (8  Edw.  7,  c.  59),  s.  10  (4).]—  I 

The  seven  days'  notice  referred  to  in  sect.  10  j 

(4)  {}/)  of  the  Prevention  of  Crime  Act,  1908,  i 

which  has  to  be  given  to  the  proper  officer  of  the  | 

Court  by  which  an  offender  is  to  be  tried  and  to  ] 

the  offender  that  it  is  intended  to  insert  in  the  ; 
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1.  Generally— Continued. 

indictment  a  charge  of  being  an  habitiialcriminal 
means  a  seven  clear  days'  notice,  and  there  must 
be  evidence  of  its  receipt,  not  necessarily  by  the 
officer  of  the  Court  himself,  but  by  someone  who 
can  testify  to  the  fact.  The  notice  to  the 
offender  must,  in  addition  to  specifying  the 
previous  convictions,  state  the  other  grounds 
upon  which  it  is  intended  to  found  the  charge  of 
being  an  habitual  criminal ;  it  is  not  enough 
merely  to  state  in  the  notice  that  the  offender  is 
leading  persistently  a  dishonest  or  criminal  life. 
If  such  notice  to  the  offender  is  not  produced  at 
tne  trial,  secondary  evidence  may  be  given  of  its 
contents. 

R.r.ToRNER,  [1910]  1  K.B.346;  79L.J.K.  B. 

ri76  ;  102  L.  T.  367  ;  7-i  J.  P.  81  ;  26  T.  L.  E. 

112  ;  51  Sol.  Jo,  164— C.  C.  A. 

25.  Habitual  Criminal  —  Trial  —  Practice  — 
Plea  of  Guilty  to  Ch-ime  Charged— Swearing  of 
Jury  to  Try  Habitual  Criminal  Charge — Pre- 
vention of  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
■s.  10.]— An  indictment  for  shopbreaking  also 
contained  a  charge  under  sect.  10  of  the  Preven- 
tion of  Crime  Act,  1908,  alleging  that  the 
prisoner  was  an  habitual  criminal.  The  prisoner- 
pleaded  guilty  to  the  shopbreaking,  but  pleaded 
not  guilty  to  Vjeing  an  habitual  criminal.  The 
jury  was  sworn  to  try  the  latter  charge  as  if  for 
a  felony. 

Held — that  there  was  no  objection  to  the  jury 
being  so  sworn,  but   that   it  would  have  been 
sufhcient  if  they  had  been  sworn  as  if  to  try  a 
misdemeanour. 
E.  V.  Turner,  [1910]  1  K.  B.  346;  79  L.  J. 

[K.  B.  176  ;  102  L.  T.  367  ;  74  J.  P.  81  ;    26 
T.  L.  E.  112  ;  54  Sol.  Jo.  164— C.  C.  A. 

26.  JIabittial  Criminal — Trial — Procedure — 
Separate  Trial — Prevention  of  Crime  Act,  1908 
(8  Edw.  7,  c.  59),  s.  10.] — A  person  charged  on 
an  indictment  with  being  an  habitual  criminal 
should  be  tried  on  that  issue  separately  and  not 
with  any  other  person 
E.  V.  Blake,  [1910]  W.  N.  123  ;  74  J.  P.  336— 

[C.  C.  A. 

27.  HaMtual  Criminal — Consent  of  Director  of 
Public  Prosecutions — JSotice  to  Accused  —  Pre- 
vention of  Crime  Act,  1908  (8  Edw.  7,  c.  59), .?.  10.] 
— Where  a  charge  under  the  Prevention  of  Crime 
Act,  1908,  of  being  an  habitual  criminal  is 
inserted  in  the  indictment  against  an  accused 
person  it  is  the  duty  of  the  clerk  of  assize  or 
clerk  of  the  peace  to  satisfy  himself  before  send 
ing  the  indictment  to  the  grand  jury  that  the 
cousent  of  the  Director  of  Public  Prosecutions  to 
the  insertion  of  such  charge  has  been  given. 
The  prosecution  need  not  prove  as  part  of  their 
case  that  such  consent  has  been  given  unless  the 
fact  is  challenged  by  the  accused,  in  which  case 
the  fact  may  be  proved  as  determined  by  the 
Court  in  11.  y.  Turnprisvjira'). 

The  notice  served  upon  an  accused  person  under 
sect.  10,  sub-sect.  4,  of  the  Prevention  of  Crime 
Act,  1908,  need  not,  in  addition  to  specifying  the 
previous  convictions  of  the  accused,  also  state 
other  grounds  for  founding  the  charge  that  the 
accused   is   leading    persistently  a  dishonest  or 

Y.D. 


criminal  life,  unless  the  prosecution  intend  to 
ely  upon  other  grounds  than  the  previous 
convictions. 

R.  V.  Turner  (supra)  considered  and  explained. 

R.t'.  Waller,  [1910]  1  K.  B.  364  ;  79  L.  J.  K.B. 

[184  ;  102  L.  T.  400  ;  74  J.  P.  81  ;  26  T.  L.  R. 

142  ;  54  Sol.  Jo.  164— C.  C.  A. 

28.  Habitual  Criminal— Notice  of  Intention  to 
Insert  Charge — Summing  up — Convictions  not 
Proved  7nentio?ied — Onus  of  Proof — Prevention 
of  Crime  Act,  1908  (8  Edw.  7,  c.  59),  .<?.  10.]— 
In  this  case  a  conviction  for  being  an  habitual 
criminal  under  sect.  10  of  the  Prevention  of 
Crime  Act,  1908,  was  quashed  on  the  grounds 
(1)  that  there  was  no  proof  that  seven  days' 
notice  had  been  given  to  the  proper  officer  of 
the  Court  that  it  was  intended  to  insert  in  the 
indictment  against  the  appellant  a  charge  of 
being  an  habitual  criminal ;  (2)  that  the  judge 
in  summing  up  the  case  to  the  jury  had  men- 
tioned other  convictions  than  the  three  convic- 
tions proved  against  him  and  those  just  recorded 
against  him  ;  and  (3)  that  the  judge  had  told 
the  jury  that  the  burden  of  proving  that  he 
had  attempted  to  gain  an  honest  livelihood  since 
his  last  conviction  lay  upon  the  appellant. 
E.  V.  Stewart,  74  J.  P.  246— C.  C.  A. 

29.  Habitual  Criminal— Xotice  of  Iitention  to 
Insert  Charge— Eridence  Given  of  Offences  not 
Stated  in  Notice — Point  not  Taken  in  Notice  of 
Appeal  —  Prevention  of  Crime  Act,  1908  (8 
Edw.  7,  c.  59),  s.  10  (4)  Ql)— Criminal  Appeal 
Act,  1907  (7  Edw.  7,  c.  23),  s.  4  (I)-]— On  the 
trial  of  a  prisoner  for  being  an  habitual  criminal 
evidence  was  given  of  certain  offences  committed 
by  the  prisoner  since  his  last  release  from  prison 
before  his  re-arrest  for  the  fourth  "  crime." 
The  notice  given  to  him  of  an  intentioii  to 
insert  in  the  indictment  a  charge  against  him  of 
being  an  habitual  criminal  did  not  state  the 
commission  of  these  offences  as  one  of  the 
"  other  grounds  upon  which  it  is  intended  to 
found  the  charge."  No  objection  was  taken  to 
the  evidence  when  it  was  given.  The  appellant, 
by  his  notice  of  appeal,  did  not  make  the 
admission  of  this  evidence  a  ground  of  appeal. 

Held — that  no   substantial    miscarriage    of 
justice  had  actually  occurred,  and  therefore  that 
the  appeal  should  be  dismissed  under  the  proviso 
to  sect.  4  (1)  of  the  Criminal  Appeal  Act,  1907. 
E.  r.  Marshall,  74  J.  P.  381— C.  C.  A. 

30.  Preventive  Detention  following  Penal  Ser- 
vitude— Right  to  Appeal  aqainst  Both  Sentences 
—Preveidion  of  Crime  Act,  1908  (8  Edw.  7, 
c.  59),  *.  11.]— If  a  person  who  has  been 
sentenced  to  penal  servitude  and  also  to  pre- 
ventive detention  under  the  Prevention  of 
Crime  Act,  1908,  appeals,  under  sect.  11  of  that 
Act,  against  the  latter  sentence,  the  Court  of 
Criminal  Appeal  will  allow  him,  without  formally 
obtaining  leave,  to  appeal  also  against  the  sen- 
tence of  penal  servitude, 

E.  !•.  Smith  ;  E.  v.  Weston,  [1910]  1  K.  B.  17  ; 
[79  L.  J.  K.  B.  1  ;    101   L.  T,  816  ;  74  J.  P. 
13  ;  26  T.  L.  R.  23  ;  54  Sol,  Jo.  137— C.  C.  A. 
5 
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31.  Hahitual  Criminal  —  No  Averment  in 
Indictment — Prevention  of  Crime  Act,  1908 
(8  Edw.  7,  c.  59),  s.  10.]— An  indictment  framed 
under  sect.  lOof  the  Preventionof  Crime  Act,1908, 
alleged,  following  the  words  of  sub-sect.  2  (a), 
that  the  prisoner  had  been  three  times  previously 
convicted  of  a  crime  since  he  was  16,  and  that 
he  was  leading  persistently  a  dishonest  life  ;  but 
it  contained  no  averment  that  the  prisoner  was 
an  habitual  criminal. 

Held — that   the  indictment  was   good,   but 
that,  as  a  matter  of  pleading,  an  averment  that 
the  prisoner  was   an   habitual   criminal   ought 
properly  to  have  been  inserted. 
K.  V.  Smith  ;  R.  r.  Weston,  [1910]  1  K.  B.  17  ; 

[79  L.  J.  K.  B.  1  ;  101  L.  T.  816  ;  74  J.  P.  13  ; 
26  T.  L.  E.  23  ;  51  Sol.  Jo.  137— C.  C.  A. 

32.  Hahitual  Criminal — Evidence  of  Accused 
Leading  Persistently  a  Dishonest  or  Criminal 
Life— Prevention  of  Crime  Act,  1908  (8  Edw.  7, 
e.  59),  s.  10.]  ^Conviction  of  the  prisoner  as  an 
habitual  criminal  quashed,  inasmuch  as  no  evi- 
dence had  been  given  by  the  prosecution  as  to 
the  conduct  of  the  prisoner  during  the  nine 
months  which  had  elapsed  since  he  last  came  out 
of  prison,  and  also  because  the  jury  had  not 
been  sufficiently  directed  that  it  was  for  them  to 
consider  whether  in  the  particular  circumstances 
the  previous  convictions  charged  against  the 
prisoner  justified  them  in  finding  him  to  be  an 
habitual  criminal. 


E. 


Kelly,  74  J.  P.  167 ;  26  T.  L. 


E.  196— 
[C.  C.  A. 

33.  Retrospectire  Operation  of  Statute — Preven- 
tion of  Crime  Act,  1908  (8  Edw.  7,  c.  59),  ss.  10 
(1),  19  (2).]  —  Sect.  10  of  the  Prevention  of 
Crime  Act,  1908,  applies  to  a  person  convicted 
of  a  crime  committed  between  the  date  of  the 
passing  of  the  Act  and  the  date  of  its  coming 
into  operation,  the  trial  and  conviction  taking 
place  after  the  latter  date. 
E.  V.  Smith  ;  E.  r.  Weston,  [1910]  1  K.  B.  17  ; 

[79  L.  J.  K.  B.  1  ;  101   L.  T.  816  ;  74  J.  P. 
13  ;  26  T.  L.  E.  23  ;  54  Sol.  Jo.  137— C.  C.  A. 

34.  Haiitual  Crlviinal — No  Evidence  iy  Prose- 
ctition  as  to  Prisoner's  Conduct  since  last  in  Prison 
■ — No  Miscarriage  of  Justice — Prevention  of  Crime 
Act,  1908  (8  Edw.  7,  c.  59),  s.  10— Criminal 
Ajjpeal  Act,  1907  (7  Edw.  7,  c.  23),  s.  4  (1).]— 
Conviction  of  a  prisoner  as  an  habitual  criminal 
affirmed,  notwithstanding  that  no  evidence  had 
been  given  by  the  Crown  as  to  the  prisoner's 
conduct  between  February,  1909,  when  he  came 
out  of  prison,  and  October,  1909,  when  he  was 
arrested  on  a  fresh  charge — no  real  miscarriage 
of  justice  having  taken  place. 

E.  r.  EOWLAND,  102  L,  T.  112  ;  26  T.  L.  E.  202 
[— C.  C.  A. 

35.  Hahitual  Criminal — Evidence  of  Accused 
Leading  Persistently  a  Dishonest  or  Criminal 
Life— Prevention  of  Crime  Act,  1908  (8  Edw.  7, 
c.  59),  s.  10.] — Conviction  of  the  prisoner  as  an 
habitual  criminal  quashed,  inasmuch  as  between 
the  expiration  of  his  previous  sentence  and  the 


date  of  the  commission  of  the  offence  charged 
there  was  no  evidence  to  show  that  he  was  per- 
sistently leading  a  dishonest  or  criminal  life, 
the  case  not  being  one  in  which  the  mere  fact  of 
three  previous  convictions  might  have  been  suffi- 
cient evidence  to  support  the  conviction. 

B.  V.  Waller  (sujira)  distinguished. 
E  r.  Baggott,  74  J.  P.  213  ;  26  T.  L.  E.  266— 

[C.  C.  A. 

36.  Hahitual  Criminal — Evidence  of  Repute — 
Prevention  of  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
s.  10  (1),  (5).]— Evidence  of  character  and  repute 
on  the  question  of  whether  the  accused  is  leading 
persistently  a  dishonest  or  criminal  life  within 
the  meaning  of  sect.  10,  sub-sect.  5  of  the  Pre- 
vention of  Crime  Act,  1908,  may  be  given  by  a 
constable  producing  from  Scotland  Yard  a  list  of 
previous  convictions  of  the  accused  which  he  is 
not  able  to  prove  of  his  own  knowledge. 

E.  V.  Franklin,  74  J.  P.  24  ;  54  Sol.  Jo.  217— 

[C.  C.  A. 

37.  Hahitual  Criminal — Person  doing  Occa- 
sional Work — No  Power  to  Allow  Main  Conviction 
to  Stand  and  to  Adjourn  Inquiry  as  to  Charge  of 
heing  Hahitual  Criminal — Prevention  of  Crime 
Act,  1908  (8  Edw.  7,  c.  59),  s.  10.]— A  person 
who  is  habitually  leading  a  criminal  life  does  not 
cease  to  be  an  habitual  criminal  merely  by  the 
fact  that  he  occupies  a  small  portion  of  his  time 
in  doing  some  work. 

Observations  on  the  Prevention  of  Crime  Act, 
1908,  viz.,  that  under  it  there  is  no  power  to 
allow  the  conviction  on  the  main  charge  to  stand, 
and  to  adjourn  the  inquiry  as  to  whether  the 
prisoner  is  an  habitual  criminal  where  the  prisoner 
suggests  that  he  might  be  able  to  disprove  that 
charge  if  he  could  obtain  an  adjournment. 
E.  V.  Jennings,  74  J.  P.  245  ;  26  T.  L.  E.  339— 
[C.  C.  A. 

38.  Hahitual  Criminal— Sentence. \-~Wha-e  a 
person  is  indicted  for  a  crime  and  also  for  being 
an  habitual  criminal,  and  pleads  guilty  to,  or  is 
convicted  of,  the  crime,  sentence  should  not  be 
passed  upon  him  in  respect  thereof  until  the 
charge  of  being  an  habitual  criminal  has  been 
tried. 
E.  V.  Walkee,  27  T.  L.  E.  51— C.  C.  A. 

39.  Hahitual  Criminal— Sentence  —  Power  of 
Court  to  Imjjose  more  Severe  Sentence  in  Order  to 
give  Sentence  of  Preventive  Detention — Preven- 
tion of  Crime  Act,  1908  (8  Edw.  7,  c.  59),  s.  10]. 
— The  length  of  sentence  imposed  upon  a 
prisoner  should  depend  upon  the  nature  of  the 
offence  of  which  he  has  been  convicted  or  to 
which  he  has  pleaded   guilty,   and    the    Court 

sentence  than  the 


cannot  impose  a  more  severe 
offence  merits  in  order  to  give  itself  the   power 
to  pass  a  sentence  of  preventive  detention. 
E.  V.  Jones,  [1910]  W.  N.  259  ;  27  T.  L.  E.  108— 
'■  [C.  C.  A. 

40.  Sentence— Penal  Servitude— Recommenda- 
tion to  Home  Secretanj  to  treat  last  Three  Years  as 
Preventive  Detention.']— The  prisoner  was  con- 
victed of  larceny  and  sentenced  to  six  years' 
penal  servitude,  the  Chairman  of  Quarter  Sessions 
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stating  that  he  would  recommend  the  Home 
Secretary  to  treat  the  last  three  years  of  the 
sentence  as  a  period  of  preventive  detention 
under  the  Prevention  of  Crime  Act,  1908. 

Held^ — that  as  the  prisoner  had  not  been  tried 
as  an  habitual  criminal,  the  Chairman  of  Quarter 
Sessions  had  no  jurisdiction  to  take  the  course 
that  he  did,  but  could  only  pass  a  sentence  for 
the  offence  on  its  merits,  and  that  the  sentence 
would  be  reduced  to  one  of  eighteen  months' 
hard  labour. 

K.  v.  Flicker  ;  E.  r.  Chutee,  74  J.  P.  381  ;  26 
[T.  L.  E.  504— C.  C.  A. 

41.  HdliitiKil  Criminal — Notice  to  Prisoner  — 
PrecioH.s  ( 'on rictionx — Incorrect  Bate — Preven- 
tion of  Cnmp  Art,  1908  (8  Edw.  7,  c.  59), 
s.  10  (4)  (/;).] — A  prisoner  was  chai-ged  with 
being  an  habitual  criminal  under  the  Act,  and  of 
three  prior  convictions  stated  in  the  notice  given 
to  him  under  the  Act  one  was  alleged  to  have 
been  at  the  Belfast  Summer  Assizes  upon 
July  18th,  1902.  It  appeared  that  this  date  should 
have  been  July  21st,  1902. 

Held — that  the  error  could  be  ignored  and 
the  notice  read  as  though  it  charged  the  con- 
viction for  July,  1902,  the  prisoner  not  being 
prejudiced. 

E.    r.    DoAK,    44   I.  L.  T.  107— Palles,  L.C.B., 

[Ireland. 

42.  Habitual  Criminal — Notice  of  Intention  to 
Insert  Chanje  in  Indictment — Ecidence  of  a 
Ground  not  stated  in  Notice — Prevention  of  Crime 
Act,  1908  (8  Edw.  7,  c.  .59),  s.  10,  (4)  («»).]— A 
notice  to  a  prisoner  given  pursuant  to  s.  10  (4) 
(b)  of  the  Prevention  of  Crime  Act,  1908,  that 
it  was  intended  to  insert  in  the  indictment 
against  him  a  charge  of  being  an  habitual 
criminal  stated  as  an  "  other  ground  "  upon 
which  it  was  intended  to  found  the  charge  "  that 
between  the  14th  December,  1909,  and  the  20th 
May,  1910  (with  the  exception  of  a  period  from 
17th  January  to  17th  February,  1910),  you  were 
given  various  opportunities  of  earning  an  honest 
living  ;  nevertheless  you  returned  to  your 
dishonest  and  criminal  life."  On  the  day  of  the 
trial  the  prosecution  tendered  what  evidence 
they  were  aware  of  in  support  of  the  case  made 
by  the  notice.  In  addition  they  gave  evidence 
through  a  detective  inspector,  who  happened  to 
be  in  Court  and  to  recognise  the  prisoner  ;  this 
officer  said  he  had  seen  the  prisoner  associating 
on  numerous  occasions  with  dangerous  criminals 
and  acting  in  concert  with  them.  The  prisoner 
was  convicted  of  being  an  habitual  criminal. 

Held— that  the  notice  was  not  a  sufficient 
one  within  the  meaning  of  the  Prevention  of 
Crime  Act,  because  it  was  misleading  to  the 
prisoner  and  did  not  give  him  a  fair  opportunity 
of  answering  the  case  made  against  him  at  the 
trial,  and  that  the  conviction  must  be  quashed. 
E.  V.  b'AWCETT,  74  J.  P.  444— C.  C.  A. 

43.  Borstal  System  —  Sentence  —  Beport  of 
Prison  Governor — Prevention  of  Crime  Act,  1908 
(8  Edw.  7,  c.  59),  s.  1.]— In  determining  whether 
or  not  to  pass  a  sentence  upon  a  prisoner  of 


detention  under  penal  discipline  in  a  Borstal 
institution,  the  judge,  although  he  has  to  con- 
sider any  report  of  the  prison  governor  as  to  the 
siiitability  of  the  prisoner  for  the  Borstal  treat- 
ment, is  not  bound  to  come  to  the  same  con- 
clusion as  that  stated  in  the  report,  and  in  a 
proper  case  he  may  sentence  a  prisoner  to  be 
dealt  with  under  that  system,  even  although 
the  prison  governor  has  reported  that  the  par- 
ticular prisoner  is  not  suited  for  treatment 
under  it. 

E.  v.  Watkins,  [1910]   W.  N.  169  ;   S2il)  mm. 

[E.  V.  Watkins,   E.  v.   Smallwood,  E.  r. 

Jones,  74  J.  P.  382  ;  sub  nom.  E.  v.  Wilkins, 

Smallwood,  and  Jones,  26  T.  L.  E.  581 — 

C.  G.  A. 

44.  Borstal  System — Sentence — Preve7itive  Be- 
tcMtion  commuted  by  Home  Secretary  to  Imprison- 
ment loith  Hard  Labour  —  Appeal — Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c.  23),  s.  ^—Pre- 
vention of  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
s.  7.] — Under  sect.  4,  sub-sect.  3,  of  the  Criminal 
Appeal  Act,  1907,  the  Court  of  Criminal  Appeal 
can  only  deal  with  the  sentence  passed  upon  a 
prisoner  at  his  trial. 

Semble,  it  cannot  directly  deal  with  the  com- 
mutation by  the  Home  Secretary,  under  sect.  7 
of  the  Prevention  of  Crime  Act,  1908,  of  the  un- 
expired residue  of  a  term  of  preventive  detention 
into  a  term  of  imprisonment. 
E.  V.  Keating,  [1910]  W.  N.  198;  103  L.  T. 

[322  ;  74  J.  P.  452  ;  26  T.  L.  E.  686— C.  C.  A. 

(h)  Principals  and  Accessories. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Restitution  of  Property. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(j)  Reward. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

II.  SPECIFIC  OFFENCES. 

(a)  Miscellaneous  Offences. 

See  also  Elections,  No.  3. 

45.  B/sorderly  Behaviour  while  Brimk — Ihree 
Previous  Convictions  Involving  Brunkenness — 
No  Power  to  Order  Imprisonment  in  Addi- 
tion to  Betention  in  Inebriate  Reformatoi'y 
—Inebriates  Act,  1898  (61  &  62  Vict.  c.  60),  *.  2 
(1).  ] — When  a  prisoner  is  convicted  upon  indict- 
ment under  sect.  2  (1)  of  the  Inebriates  Act, 
1898,  of  an  offence  mentioned  in  Sched.  I. 
thereto,  and  also  of  three  previous  convictions 
for  similar  offences,  and  of  being  an  "habitual 
drunkard,"  he  cannot  be  sentenced  to  imprison- 
ment in  addition  to  detention  in  an  inebriate 
reformatory. 

E.  V.  Beiggs,  [1909]  1  K.  B.  381  ;  78  L.  J.  K.  B. 
[116  ;  100  L.  T.  240  ;  73  J.  P.  31  ;  25  T.  L.  E. 
105  ;  53  Sol.  Jo.  164  ;  21  Cox,  C.  C.  162— C.  C.  A. 

46.  Bisturling  Lawful  Meeting  for  Religious 
Worship— Bcfence  of  'liight  to  Oliject  to  Service 
as  Officer  of  the  Church — Befence  not  put  to  Jury 
— Places  of  Religious  Worship  Act,  1812  (52  Geo. 
3,  c.  155),  s.  12— Religious  Bisabilities  Act,  1846 

5—2 
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ir.  Specific  Offences — Continued. 
(9  &  10  Vict.  c.  59),  s.  4.]— D.  was  convicted 
under  sect.  12  of  the  Places  of  Religious  Worship 
Act,  1812,  as  extended  by  sect.  4  of  the  Rt4igious 
Disabilities  Act,  1 846,  for  wilfully  and  maliciously 
disturbing  a  lawful  meeting  for  religious  worship. 
At  the  trial  the  prisoner  raised  the  defence  that 
he  was  a  deacon  of  the  church  holding  the 
meeting,  and  that  he  was  entitled  to  act  in  the 
way  he  did.  This  defence  was  not  put  to  the 
jury  by  the  judge,  and  on  this  ground  the 
conviction  was  quashed. 

R.  r.   DiNNlCK,  74   J.  P.  32  ;  26  T.  L.  R.  74— 

[C.  C.  A. 

47.  Obstructing  Police  in  Execution  of  Duty — 
Beprdation — Petition  to  Member  of  Parliament 
—  Crowd  Collected — Refusal  of  Deputation  to 
Depart — Prevention  of  Crimes  Amendment  Act, 
1885  (48  &  49  Vict.  c.  75),  5.2.]— The  appellants 
were  convicted  of  obstructing  the  police  in  the 
execution  of  their  duty.  The  duty  of  the  police 
was  to  keep  clear  and  unobstructed  the  St. 
Stephen's  entrance  to  the  House  of  Commons. 
The  appellants  having  formed  a  deputation  to 
present  a  petition  to  the  Prime  Minister,  which 
he  refused  to  receive,  caused  a  crowd  to  be 
collected  about  this  entrance  by  refusing  to 
leave  it  and  impeded  the  police  in  their  efforts 
to  keep  it  unobstructed. 

Held — without  throwing  any  doubt  on  the 
right  of  a  person  to  present  a  petition  to  a 
member  of  Parliament,  that  the  conviction  was 
right. 

Pankhuest  and  Another  r.  Jaevis,  101  L.  T. 
[946  ;  74  J.  P.  64  ;  26  T.  L.  R.  118— Div.  Ct. 

48.  Obstructing  Police  in  Execution  of  Duty — 
'^Picketing"  Olficial  Residence — Crowd  Col- 
lecting in  Street — Refusal  of  "■  PicTtsts'"  to  leave 
—Metropolitan  Police  Act,  1839  (2  &  3  Vict.  c.  47), 
s.  52 — Prevention  of  Crimes  Amendment  Act, 
1885  (48  &  49  Vict.  c.  75),  s.  2.]— The  appellants, 
who  were  members  of  the  Women's  Freedom 
League,  assembled  in  Downing  Street  with  the 
object  of  presenting  a  petition  to  the  Prime 
Minister.  They  were  informed  that  the  Prime 
Minister  could  not  see  them,  but  they  waited  on 
for  several  hours  outside  his  residence,  and,  in 
consequence  of  their  presence,  a  crowd  collected. 
Later,  when  the  Prime  Minister  drove  up,  the 
appellants  attempted  to  force  some  document 
upon  him.  As  the  appellants,  who  stated  that 
they  were  pickets  of  the  league,  refused  to  leave 
Downing  Street,  they  were  arrested  and  charged 
with  obstructing  the  police  in  the  execution  of 
their  duty.  The  magistrate  having  convicted 
the  appellants  : 

Held,  that  the  conviction  was  right. 
Despaed  and  Others  v.  Wilcox  and  Others, 
[102  L.  T.  103  ;  74  J.  P.  115  ;  26  T.  L.  R.  226 
—  Div.  Ct. 
Qa)  Abortion. 
[No  paragraphs  in  this  vol.  of  the  Digest. 

(c)  Assault. 

See  also  Prisons,  No.  1. 

49.  Process  Server  Putting  Document  Inside 
Coat  of  Person  Served — Offences  Against  the  Per- 


son Act.  1861  (24  &  25  Vict.  c.  100),  s.  42].— The  j 

respondent,  who  was  the  defendant  in  a  county  , 
court   action,   was   met  in   the    street    by    the 

appellant,  who,  acting  on  behalf  of  the  solicitor  j 

to  the  plaintiff  in  the  action,  tendered  to   the  \ 

respondent   an  order  for   discovery   which    had  i 

been  made    in    the    action.       The    respondent  ; 

declined  to  accept  the  document,  whereupon  the  | 

appellant  thrust   it   into  the   inner  fold   of   the  ; 

respondent's  coat,  which  was  unbuttoned  at  the  ; 

time,  and  as  the  respondent  opened  his  coat   the  j 
document  feU  on  to  the  street,  where  he  left  it. 
On  an  information  preferred  by  the  respondent 

against  the  appellant  for  assault  in  so   touching  ; 
him,  the  justices  were  of  opinion  that  the  order 
of  the  county  court  would  have  been  effectually 

served  by  the  appellant  drawing  the  respondent's  ] 

attention  to  the  document  and  by  dropping  it  on  , 
to  the  street  in  his  presence  upon  his  declining 
to   accept   it,    and   that   the  appellant  was  not 
justified    in    laying    hands    upon    him.      They 

accordingly  convicted  the  appellant.  \ 

Held — that  the  appellant  was  entitled    to  : 

serve  the  document  on   the  respondent  person-  '■ 
ally,  and  that  as  there  was  no  evidence  that  the 
appellant   touched  the   respondent   more    than 

was  necessary   to  bring  the  document  home  to  \ 

him,  the  justices  were  wrong  in  convicting  the  \ 

appellant.  ; 

Rose  v.  Kempthorne,  27  T.  L.  R.  132  ;  55  Sol.  : 
[Jo.  126— Div.  Ct. 

(d)  Bigamy.  \ 

[No  paragiaphs  in  this  vol.  of  the  Digest.]  i< 

(e)  Breach  of  tlie  Peace.  j 
[No  paragraphs  In  this  vol.  of  the  Digest.]  \ 

(f)  Concealment  of  Birth.  \ 
[No  paragraphs  in  this  vol.  of  the  Digest.!  J 

(g)  Conspiracy.  j 

See  also  Trade  and  Trade  Unions,  No.  8.  J 

50.  Agreement  to  Indemnify  Bail — Public  Mis - 
ehiif.l—ATX  agreement  between  an  accused  per-  i 
son  and  his  bail  by  which  the  latter  is  to  be  i 
indemnified  against  the  consequence  of  the  non-  i 
appearance  of  the  former  is  unlawful  in  that  it  \ 
tends  to  produce  a  public  mischief  ;  and  the 
parties  to  such  an  agreement  are  guilty  of  con-  , 
spiracy  notwithstanding  that  it  may  not  be  ; 
shown  that  they  entered  into  the  agreement  with  I 
any  intent  to  defeat  the  ends  of  justice.  j 

Opinion  expressed   by   Martin,    B.,    in  R.  v. 

Broome  ((1851)  18  L.  T.  (o.s.)  19)  disapproved,  i 

R.  v.  Porter,  [1910]   1   K.  B.  369  ;  79  L.  J.  ; 

[K.  B.  241  ;  102  L.  T.  255  ;  74  J.  P.  159  ;  26  i 

T.  L.  R.  200— C.  C.  a.  ] 

I 

51.  Servant's  False  Character — Character  not  ' 
given  in   Writing  —  Servants'    Characters   Act, 
1792  (32  Geo.  3,  c.  56),  ss.  2,  3— Common  Law 
Misdemeanour  —  Sentence   of   Hard    labour  — 
Criminal  Procedure  Act,   1851   (14  &:  15  Vict, 
c.  100),  s.  29.]— Sect.  2  of  the  Servants'  Char-  j 
acters  Act,  1792,  which  relates  to  the  giving  of  | 
false  characters,  applies  to  characters  given,  or 
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II.   Specific  Oifences — Continued. 

false  pretences  made  by  word  of  mouth  or  by 

conduct  as  well  as  in  writing. 

A  conspiracy  to  commit  an  offence  under  this 

section  is  a  common  law  misdemeanour  and  not 

a   conspiracy   to   cheat   or    defraud   within  the 

meaning  of  sect.  29  of  the  Criminal  Procedure 

Act,   1851,  and  therefore  there  is  no  power  to 

impose  a  sentence  of  hard  labour. 

R.    V.    COSTELLO  AND    BiSHOP,    [1910]    1  K.  B. 

[28  ;  79  L.  J.  K.  B.  90  ;  101  L.  T.  784  ;    54 

Sol.   Jo.   13  ;   sui   7iom.  R.  v.  CONOLLY   AND 

CoSTELLO,  74  J.  P.  15  ;  26  T.  L.  R.  31— C.  C.  A. 

(h)  Cruelty  to  Children. 

52.  "  E.cposing^'  Child  in  a  Manner  liliely  to 
Cause  Injury  to  Child— Children  Act,  1908 
(8  Edw.  'l,  'c.  67),  s.  12.]— To  constitute  the 
offence  created  by  sect.  12  of  the  Children  Act, 
1908,  of  exposing  a  child  in  a  manner  likely  to 
cause  it  unnecessary  suffering  or  injury  the 
exposure  need  not  necessarily  consist  of  the 
physical  placing  of  the  child  somewhere  with  the 
intent  to  injure. 

R.  V.  Williams.  26  T.  L.  R.  290— C.  C.  A. 

53.  Insuring  Life  of  Infant  Taken  in  to  Nurse — 
Statutonj  Offence — Paying  Premiuvis  due  on 
Policy  Effected  Prior  to  Commencement  of  Act 
-Children  Act,  1908  (8  Edw.  7,  c.  67),  *'.  7.]  — 
Sect.  7  of  the  Children  Act,  1908,  provides  that  a 
person  who  undertakes  the  nursing  and  main- 
tenance of  an  infant  under  seven  years  of  age 
for  reward  "  shall  be  deemed  to  have  no  interest 
in  the  life  of  the  child,  .  .  .  and  if  any  such 
person  directly  or  indirectly  insures  or  attempts 
to  insure  the  life  of  such  infant  he  shall  be 
guilty  of  an  offence.  .  .  ." 

Held — that  it  was  not  a  contravention  of  the 
statute  for  a  person,  who  had  undertaken  the 
care  of  an  infant  and  insured  its  life  prior  to 
the  commencement  of  the  Act,  to  continue  to 
pay  the  premiums  due  under  the  policy  after 
the  Act  came  into  force. 

Glasgow  Parish  Council  v.  Martins,   47 
[Sc.  L.  R.  773— Ct.  of  Justy. 

(1)  Disorderly  Houses. 

[Ko  raraf;ia!)li.s  in  tlii.-.  vol.  oi  the  Digest.] 

(j)  Embezzlement. 

[No  paragiajlis  in  Uiis  vol.  ol  the  Digest.] 

(k)  Palsification  of  Accounts. 

54.  Falsifying  Taximeter— Driver  of  Taai-cah 
— "  Servant  " — Falsificationof  Accounts  Act,  1875 
(38  &  39  Vict.  c.  24),  s.  1.]— The  falsification  of  a 
mechanical  means  of  recording  an  account,  e.g.,  a 
taximeter,  is  the  falsification  of  an  account 
within  sect.  1  of  the  Falsification  of  Accounts  Act, 
1875. 

Held  also— that  the  driver  of    a  taxi-cab 
belonging  tu  a  company  was  a  servant  of   the 
company   within  sect.  1  of  the   Falsification  of 
Accounts  Act,  1875. 
R.  r.  Solomons,  [1909]  2  K.  B.  980  ;  79  L   J 

[K.   B.   8  ;  101   L.  T.    496  ;  73  J.    P.  467  ;  25 
T.  L.  R.  747— C.  C.  A. 


(1)  Forgery. 

55.  Demanding  Money — Forged  Instrument — 
Intent  to  Defraud— Con strvction — Forgery  Act, 
1861  (24  &  25  Vict.  e.  98),  s.  38.]— P.  was 
indicted  under  sect.  38  of  the  Forgery  Act,  1861, 
for  demanding  money  from  A.  P.  "  under,  upon 
and  by  virtue  of "  a  forged  instrument,  with 
intent  to  defraud,  etc. 

Held— that  in  order  to  fall  within  the  terms 
of  the  section,  the  demand  for  money  need  not 
be  contained  in  the  forged  instrument  itself, 
but  may  be  contained  in  a  separate  document 
referred  to  by  the  foi'ged  instrument. 
.  Also,  semhle,  that  demanding  payment  of  a 
debt  (even  though  due)  by  virtue  of  a  forged 
instrument  is  some  evidence  of  an  intent  to 
defraud. 
R.  r.  Parker,  74  J.  P.  208— C.  C.  A. 

56.  Telegram — False  Name — Intent  to  Deceive 
—Post  Otfice  {Protection')  Act,  1884  (47  &  48  Vict. 
c.  76),  s.  11.]— The  Post  Office  (Protection)  Act, 
1884,  sect.  11,  enacts  that  "every  person  who 
forges  or  wilfully  and  without  due  authority 
alters  a  telegram  or  utters  a  telegram  knowing 
the  same  to  be  forged  or  wilfully  and  without 
due  authority  altered,  or  who  transmits  by 
telegraph  as  a  telegram,  or  utters  as  a  telegram 
any  message  or  communication  which  he  knows 
to  be  not  a  telegram,  shall,  whether  he  had  or 
had  not  an  intent  to  defraud,  be  guilty  of  a 
misdemeanour,  and  shall  be  liable,  on  summary 
conviction,  to  a  fine  not  exceeding  ten  pounds, 
and,  on  conviction  on  indictment,  to  imprison- 
ment with  or  without  hard  labour  for  a  period 
not  exceeding  twelve  months.  .  .  ." 

Held— that  in  order  to  constitute  an  offence 
under  this  section  there  must  be  an  intent  to 
deceive  the  recipient  of  the  telegram. 

Semite,  if  a  telegram  is  sent  in  a  false  name 
with  intent  to  deceive  the  recipient,  it  is 
immaterial  whether  the  contents  of  tlie  telegram 
are  true  or  false. 

R.  r.  Horner,  74  J.  P.  216  ;  22  Cox,  C.  C.  13— 

[Bray,  J. 

(m)  Housebreaking,  Burglary,  etc. 

57.  Entering  a  DwcUing-hnuse  in.  the  Night  with 
Intent  to  Commit  a  Fclom/  Therein — Evidence — 
Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  54.]— 
The  appellant  entered  a  dwelling-house  during 
the  night  at  9.40  P.M.,  sat  down  in  an  arm-chair 
before  the  fire  and  took  his  boots  off.  In  ten 
minutes  time,  or  less,  he  was  discovered,  but 
during  that  time  he  liad  not  committed  a  felony. 
When  discovered  he  refused  to  move,  saying  he 
was  tired,  and  he  made  friends  with  a  dog  that 
was  set  on  to  him. 

Held — that  there  was  no  evidence  that  the 
appellant  had  entered  the  house  with  felonious 
intent. 
R.  r.  Pearson,  74  J.  P.  175— C.  C.  A. 

(n)  Larceny,  False  Pretences,  and  Eeceiving 
Stolen  Goods. 

See  also  Nos.  11,  57,  sujtra  ;  No.  98,  infra. 

68.  Larceny — Evidence  to  go  totheJury.] — The 

appellant,  who  had  an  establishment  for  breeding 
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II.  Specific  OSences  — Continued. 
pheasants,  was  seen  to  leave  his  house  about  3.15 
A.M.  on  December  27,  1908,  having  then  nothing 
in  his  hands.  Three  hours  later  he  was  seen  to 
return  carrying  a  sack  which  contained  eleven 
tame  pheasants.  He  was  thereupon  arrested  and 
charged  with  the  larceny  of  these  pheasants.  At 
the  trial  there  was  evidence  that  no  one  could  be 
traced  who  had  lost  any  pheasants.  Counsel 
therefore  submitted  that  there  was  no  evidence 
of  a  larceny  to  go  to  the  jury  ;  the  case  was, 
however,  left  to  the  jury,  who  convicted  the 
appellant. 

Held,  that  the  conviction  must  be  quashed,  as 
the  facts  were  quite  consistent  with  the  appel- 
lant's innocence  and  at  the  close  of  the  case  for 
the  prosecution  there  was  no  evidence  of  larceny 
to  go  to  the  jury. 

B.  V.  Burton  ((1854),  Dears.  C.  C.  282), 
distinguished, 

K.  r.  Joiner,  [1910]  W.  N.  43  ;  74  J.  P.  200  ;  26 
[T.  L.  K.  265— C.  C.  A. 

59.  Larceny — Obtaining  (roods  on  Credit.'] — 
The  appellant  was  indicted  for  larceny.  It  was 
proved  that  he  called  on  the  prosecutor,  a  baker, 
and  asked  to  be  supplied  with  bread  to  sell  again 
to  customers  ;  but  he  stated  that  he  could  not  pay 
for  the  bread  until  he  received  the  money  from 
the  customers.  He  was  asked  for,  and  he  gave, 
his  correct  name  and  address,  and  also  gave  a 
genuine  reference.  It  was  agreed  that  he  should 
pay  each  evening  after  taking  the  bread  round  to 
his  customers.  On  the  following  day  the  prose- 
cutor, who  had  not  verified  the  reference  given 
by  the  appellant,  supplied  the  latter  with  bread, 
but  the  appellant  never  returned  with  the  money. 
On  his  arrest,  he  said  "  I  am  not  the  man."  The 
jury  having  convicted  the  appellant,  the  latter 
appealed. 

Held,  that  the  conviction  must  be  quashed, 
there  being  no  evidence  of  larceny. 
R.  V.  Jones,  74  J.  P.  168  ;  26  T.  L.  H.  226— 

[C.  C.  A. 

60.  Larceny  —  El ojjement  of  Wife  with  B.— 
Husband's  Goods  Found  in  t/ieir  Possession — 
Husband's  Bing  in  B.'s  Possession  —  Proper 
Direction  to  Jury.] — A  wife  eloped  with  B.  A 
number  of  articles  belonging  to  the  husband  were 
found  in  the  rooms  occupied  by  the  wife  and  B. 
on  their  arrest,  and  B.  was  then  wearing  a  ring 
belonging  to  the  husband. 

Held— that  on  the  trial  of  B.  for  larceny, 
there  being  no  count  for  receiving,  the  proper 
direction  to  the  jury  was  that  to  convict  B.  they 
must  be  satisfied  either  that  B.  knew  the  ring 
was  the  husband's,  or  that  he  took  part  in  the 
original  taking  of  the  goods. 
E.  V.  Bloom,  74  J.  P.  183— C.  C.  A. 

61.  Larceny — Fi.vtures  —  Possession  Obtained 
Under  Agreement  Made  with  Intent  to  Steal 
Fijstures— Larceny  Act,\?,Q\  (24  &  25  Vict.  c. 
96),  s.  31.] — The  appellant  was  found  guilty  on 
an  indictment  under  sect.  31  of  the  Larceny  Act, 
1861,  for  having  stolen  certain  lead  and  zinc 
piping  fixed  to  certain  houses,  the  property  of 
K.  K.,  and  the   appellant  had   agreed  that  the 


latter  should  put  the  houses  into  repair  within 
three  months,  and  that  when  the  repairs  were 
completed  K.  should  grant  a  lease  of  the  houses 
for  twenty-one  years  to  the  appellant,  who  in 
the  meanwhile  was  to  be  deemed  a  tenant-at- 
will.  According  to  the  prosecution  the  agree- 
ment had  been  entered  into  and  possession  of 
the  houses  obtained  by  the  appellant  with  the 
fraudulent  intention  of  stealing  the  piping. 
Held — that  the  conviction  must  be  affirmed. 
R.  V.  Munday  ((1799)  2  Leach,  C.  C.  850) 
followed, 

R.  V.  Richards,  [1910]  W.  N.  268;  45  L.  J.  N.  C. 
[790— C.  C.  A. 

62.  Obtaining  Credit  hy  Fraud  other  than  False 
Pretences— Larceny— Debtors  Act,  1869  (32  & 
33  Vict.  c.  62),  s.  U— Criminal  Apj^eal  Act, 
1907  (7  Edvv.  7,  c.  23),  s.  4  (1).]— In  this  case, 
where  it  appeared  doubtful  whether  the  evidence 
supported  a  conviction  for  obtaining  credit  by 
fraud  other  than  false  pretences,  the  Court  dis- 
missed the  appeal,  acting  under  sect.  4  (1)  of  the 
Criminal  Appeal  Act,  1907,  on  the  ground  that 
the  evidence  showed  that  the  appellant  had 
obtained  property  by  fraud  or  larceny. 

R.  r.  ARMITAGE,  74  J.  P.  48— C.  C.  A. 

63.  Larceny  by  Trick — False  Pretences — Pass- 
ing of  Property.]  —  The  appellant  took  two 
bicycles  to  an  auctioneer  and  put  them  in  for 
sale  by  auction  at  a  reserve  price  of  £2  3.s'.  By  a 
fraudulent  arrangement  between  the  appellant 
and  one  S.,  the  latter  was  to  bid  the  reserve  price 
at  the  auction.  S.  did  so  bid,  and  the  bicycles  were 
knocked  down  to  him,  but  he  did  not  pay  the 
price  to  the  auctioneer.  The  appellant,  taking 
advantage  of  the  auctioneer's  practice  to  pay 
over  the  money  for  which  an  article  was  sold  at 
the  auction  before  he  received  the  money  from 
the  bidder,  went  to  the  auctioneer  and  obtained 
payment  of  the  £2  3*.  The  appellant  was 
indicted  for  and  convicted  of  larceny  of  the 
£2  3.?. 

Held — that  the  conviction  must  be  quashed, 
inasmuch  as  the  auctioneer,  having  intended  to 
part  not  only  with  the  possession  of,  but  with 
the  property  in,  the  £2  3s.,  the  offence  was  not 
larceny. 

Senible,  the  offence  committed  was  obtaining 
the  money  by  false  pretences. 
R.  r.  Fisher  (No.  2),  103  L.  T.  320  ;  74  J.  P. 
[427  ;  26  T.  L.  R.  589— C.  C.  A. 

64.  Larceny  from  the  Person — Simple  Larcoiy 
— As2)ortation.'\~'Ihe  prisoner  put  his  hand  into 
the  prosecutor's  pocket,  got  hold  of  his  purse, 
and  pulled  it  up  to  the  edge  of  the  pocket  when 
the  corner  caught  on  a  belt  worn  by  the  prose- 
cutor. The  prosecutor  at  that  moment  grasped 
the  purse  and  put  it  back. 

Held — that  the  prisoner  was  guilty  of  simple 
larceny  and  not  of  larceny  from  the  person. 
R.  V.  Taylor,  27  T.  L.  R.  108— C.  C.  A. 

65.  Obtaining  Credit  under  False  Pretences  or 
by  means  of  Fraud — Intention—  Debtors  Act,  1869 
(32  &  33  Vict.  c.  62),  s.  13,  sul-s.  1.]— An  inten- 
tion to  defraud  is  an  essential  ingredient  in  the 
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ir.  Specific  Oifences — Continued. 
offence  created   by  sect.  13,  sub-sect 
Debtors  Act,  1869. 

E.  r.  Beownlow,  71  J.  P.  210  ;  26  T.  L 
[ 


1,  of  the 


R.  315 
C.  C.  A. 


66.  False  Pretences— Eridence  of  other  Acts.^— 
The  appellant  was  convicted  of  obtaining  a  pony 
and  trap  by  falsely  pretending  that  he  wanted 
them  for  his  wife,  who,  he  said,  was  an  invalid 
and  could  not  select  them  herself.  At  the  trial 
evidence  was  admitted  that  the  appellant  had 
obtained  credit  for  oats  and  provender  from  two 
other  people  by  the  false  pretence  that  he  was 
living  at  a  certain  address  to  which  stables  were 
attached. 

Held— that  such  evidence  was  improperly 
admitted,  as  it  only  amounted  to  a  suggestion  of 
a  generally  fraudulent  disposition  and  did  not 
show  a  systematic  course  of  fraud,  that  such 
evidence  might  have  influenced  the  jury,  and 
that  the  conviction  must  therefore  be  quashed. 
E.  i:  Fisher  (No.  1).  [1910]  1  K.  B.  119  ;  79  L.J. 
TK.  B.  187  ;  102  L.  T.  Ill  ;  74  J.  P.  101  ;  26 
T.  L.  E.  122— C.  C.  A. 

67.  False  Pretences — Evidence — Questions  Sug- 
gesting Other  Frauds — Admissibility — Criminal 
Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  s.  1  (/).  ] 
— E.  was  charged  with  obtaining  money  from  D. 
by  false  pretences  in  respect  of  various  articles 
of  china  sold  by  him  to  D.  It  was  alleged  by  the 
prosecution  that  all  the  articles  referred  to  in 
the  indictment  were  sold  by  E.  to  D.  under  an 
agreement  that  he  was  to  charge  D.  the  cost 
price  plus  10  per  cent,  protit  or  commission  ;  and 
the  false  pretence  alleged  was  that  E.  repre- 
sented to  D.  that  the  cost  was  mvich  in  excess  of 
the  real  cost.  Questions  were  put  to  E.  in 
cross-examination  as  to  other  transactions, 
suggesting  that  he  had  obtained  money  from  D. 
by  alleging  that  certain  china  figures  were 
genuine  pieces  of  old  Dresden  china,  whereas  he 
must  have  known  that  they  were  not. 

Held — that  the  questions  were  improperly 
allowed,  inasmuch  as  they  tended  to  show  that 
the  appellant  had  committed  an  offence  other 
than  that  with  which  he  was  charged. 

i?.  V.  Fisher  (supra')  followed. 
E.  V.  Ellis,  [1910]  2  K.  B.  746  ;  79  L.  J.  K.  B. 

[841  ;  1 02  L.  T.  922  ;  74  J.  P.  888  ;  26  T.  L.  E. 
535— C.  C.  A. 

See  S.  C.  under  I.  (b),  su^n-a. 

68.  False  Pretences  —  Railway  Ticket  — 
"  Chatter'— Larceny  Act,  1861  (24  &  25  Vict. 
c.  96),  s.  88.] — A  railway  passenger  ticket  is  a 
"chattel  "  within  the  meaning  of  sect.  88  of  the 
Larceny  Act,  1861,  and  a  person  may  be  convicted 
of  obtaining  it  from  a  railway  company  by  false 
pretences,  although  he  intends  to  deliver  it  up 
to  the  company  on  the  completion  of  his  journey. 

R.  y.BouUon  ((1849)  1  Den,  508)  followed. 
K.  V.  Chapman,  [1910]  W.  N.  131  ;  74  J.  P.  360 
[— C.  C.  A. 

69.  False  Pretences — Attempt  to  Obtain  Money 


for  Money  for  Investment.'] — L.  suggested  to  S., 
and  also  to  I., that  they  should  apply  for  an  appoint- 
ment as  local  representative  of  a  company  which 
was  about  to  take  over  the  business  of  a  firm  of 
which  he  represented  himself  as  a  partner,  and 
told  them  that  whoever  got  the  appointment 
would  make  £600  a  year,  but  would  have  to 
invest  £100  in  the  company.  When  L.  made 
these  proposals  to  S.  and  I.,  he  produced  on  each 
occasion} a  balance  sheet  showing  considerable 
profit,  1  which  he  falsely  pretended  to  be  his 
firm's  last  year's  balance  sheet.  L.  was  con- 
victed of  attempting  to  obtain  by  false  pretences 
the  sum  of  £100  from  S.  and  from  I. 

Held — that  L.'s  acts  amounted  to  an  attempt 
to  obtain  money  by  false  pretences. 
E.  r.  Laitwood,  [1910]  W.  N.  122— C.  C.  A. 

70.  Receiving  Stolen  Goods— Indictment— Mis- 
demeanour at  Common  Law  —  Facts  Proved 
Amountiyig  to  Felony— Criminal  Procedure  Act, 
1851  (14  &  15  Vict.  c.  100),  ss.  12,  2i— Larceny 
Act,  1861  (24  &  25  Vict.  c.  96),  s.  91.]— The 
appellants  were  indicted  for  that  they  "  unlaw- 
fully did  receive  and  have  "  certain  goods  "  well 
knowing  the  same  goods  and  chattels  to  have 
been  feloniously  stolen,  taken,  and  carried  away 
against  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  of  our 
said  Lord  the  King,  his  crown  and  dignity." 
The  indictment  contained  no  allegation  that  the 
receiving  was  felonious.  The  original  stealing 
was  felonious,  as  alleged. 

Held— that  the  words  in  the  indictment 
"  against  the  form  of  the  statute  in  such  case 
made  and  provided"  could  be  rejected  as  sur- 
plusage ;  that  the  indictment  was  a  good  indict- 
ment for  a  misdemeanour  at  common  law  ;  and 
that,  although  the  facts  given  in  evidence 
amounted  in  law  to  a  felony,  the  appellants  were 
not  entitled  to  be  acquitted  as  the  case  came 
within  sect.  12  of  the  Criminal  Procedure  Act, 
1851. 

E.  V.  Garland  and  Another,  [1910]  1  K  B 

[154  ;  79  L.  J.  K.  B.  239  ;  102  L.  T.  254 ;'  74 

J.  P.  135  ;  26  T.  L.  E.  130— C.  C.  A. 

71.  Receiving  Stolen  Goods— Found  in  Posses- 
sion of  Stolen  Goods— Prevention  of  Crimes  Act 
1871  (34  &  35  Vict.  c.  112), ...  19.]-To  satisfy  the 
words  "has  been  found  in  his  possession"  in 
sect.  19  of  the  Prevention  of  Crimes  Act,  1871,  it 
is  not  necessary  that  the  goods  should  be  found 
m  the  prisoner's  possession  at  the  very  moment 
of  his  arrest. 
E.  V.  Rowland,  [1910]  1  K.  B.  458  ;  79  L  J 

[K.  B.  327  ;  102  L.  T.  112;  74  J.  P.  144  ;'26 
T.  L.  E.  202— C.  C.  A. 

72.  Receiving  Stolen  Goods— Found  in  Posses- 
sion of  Stolen  Goods— Evidence— Prevention  of 
Crimes  Act,  1871  (34  &  35  Vict.  c.  112),  s.  19.]-- 
On  the  trial  of  a  prisoner  for  receiving  goods 
knowmg  them  to  be  stolen,  it  was  proposed 
under  sect.  19,  sub-sect.  1,  of  the  Prevention  of 
Crimes  Act,  1871,  to  call  evidence  that  there 
was  found  m  the  possession  of  the  prisoner  other 
property  stolen   by  the  same  thief  within  the 


—False  Balance.  Sheet— Employment  in  Return   preceding  period  of  tw^elve  months,  but  parted 
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II.  Specific  Offences— Continued. 
with  by  the  prisoner  by  selling  it  or  pawning  it 
before  the  property  the  subject  of  the  indictment 
had  been  found  in  his  possession. 

Held— that  the  proposed  evidence  was 
inadmissible,  as  it  was  necessary,  as  a  pre- 
liminary to  calling  such  evidence,  to  prove  that 
the  property  stolen  within  the  preceding  twelve 
months  had  been  found  in  the  actual  physical 
possession  of  the  prisoner  at  the  time  of  his 
arrest,  or  at  the  time  when  it  was  alleged  the 
other  stolen  property  was  found  upon  him. 

i?.  Y.Braffe  ((1878),  14  Cox  C.  C.  85)  and 
i?.v.  Carte?-  ((1884),  12  Q.  B.  D.  522)  foUowed. 

It.  V.  Rowland  {supra')  considered. 

E.  f.  Haedy,  74  J.  P.   396— Cent.  Crim.  Ct. 

(o)  Malicious  Damage. 

73.  Bona  fide  Claim  of  Bight— Bemoval  of 
Kotice-Bourda  —  JurisdictioH  of  Justices  — 
Malicious  Damage  Act,  1801  (24  &  25  Vict. 
c.  97),  s.  52.] — The  respondents  were  summoned 
under  sect.  52  of  the  Malicious  Damage  Act,  1861, 
for  wilful  and  malicious  damage  to  certain 
notice-boards  the  property  of  the  appellants.  The 
notice-boards  had  been  fixed  by  the  appellants, 
with  the  permission  of  the  Mitcham  Parish 
Council,  to  certain  lamp-posts  on  the  highways 
crossing  Mitcham  Common.  The  notices  were 
as  follows  :  "  Croydon  Rural  District  Council. 
Persons  are  requested  to  refrain  from  playing 
golf  on  or  across  the  public  highway."  The 
lamp-posts  were  the  property  of  the  Mitcham 
Parish  Council,  and  the  roads  were  highways 
repairable  by  the  inhabitants  at  large.  The 
respondents  had  acted  on  the  instructions  of  the 
Prince's  Golf  Club  Company  (Limited),  who  had 
obtained  from  the  trustees  for  the  conservators 
of  the  common  a  licence  for  thirty  years  to  play 
golf  on  the  common  for  an  annual  payment  of 
£250.  The  respondents  contended  that  they 
had  acted  in  the  exercise  of  a  bond  fide  claim  of 
right  and  under  a  fair  and  reasonable  supposition 
that  they  had  a  right  to  do  the  acts  complained 
of. 

Held — that  as  the  lamp-posts  were  not  the 
property  of  the  trustees,  and  as  the  notices  did 
not  amount  to  a  nuisance  giving  the  respondents 
the  right  to  abate  it,  the  right  claimed  by  the 
respondents  was  one  not  recognised  by  the  law, 
and,  therefore,  the  justices'  jurisdiction  was  not 
ousted. 

Ceoydon  Rural  District  Council  v.  Cowley 

[AND  Another,  100  L.  T.  441  ;  73  J.  P.  205  : 

25  T.  L.  R.  306  ;  22  Cox,  C.  C.  22  ;  7  L.  G.  R. 

603— Div.  Ct. 

(p)  Manslaughter. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(q)  Murder. 

See  also  Nos.  1,  21,  supra. 

74.  Attemjit  to  Murder — Act  Bone  with  Bite.nt 
to  Murder — ■8ciivtence — Criminal  Procedure  Act, 
1851  (14  &  15  Vict.  c.  100),  s.  'd— Offences  Agaimt 
the  Person  Act,  1861  (24  &  25  Vict.  c.  100),  ss.  Il- 
ls.]— The  completion  or  attempted  completion 


of  one  of  a  series  of  acts  intended  by  a  person  to 
result  in  the  killing  of  another  person  is  an 
attempt  to  murder,  even  although  the  completed 
act  would  not,  unless  followed  by  the  other  acts, 
result  in  killing.  There  cannot  be  an  act  done 
with  intent  to  murder  without  its  being  an 
attempt  to  murder. 

The  group  of  sections — 1 1 1  o  1 5 — of  the  Offences 
Against  the  Person  Act,  1861,  headed  "  Attempts 
to  murder,"  is  a  code  embracing  all  attempts  to 
murder.  Therefore,  where  a  person  is  indicted 
for  murder,  and  the  jury,  acting  under  sect.  9  of 
the  Criminal  Procedure  Act,  1851,  find  him  guilty 
of  an  attempt  to  murder,  he  is  liable  to  the 
punishment  provided  for  attempted  murder  by 
the  Offences  Against  the  Person  Act,  1861. 

E.  V.  Cow/WZ  (  (1853)  6  Cox,  C.  C.  178)  dis- 
tinguished. Observations  of  Kennedj%  J.,  in 
R.  V.  Binneker  (  [1906]  2  K.  B.  99)  questioned. 

R.  r.  White,  [1910]  2  K.  B.  124  ;  79  L.  J.  K.  B. 

[854  ;  102  L.  T.  784  ;  74  J.  P.  318  :  26  T.  L.  R. 

466  ;  54  Sol.  Jo.  523— C.  C.  A. 

(r)  Obscene  Books. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(s)  Perjury. 
See  also  Dependencies,  No.  19. 

75.  A  rhit ration  Proceedings  in  Count g  Court 
under  Worhmen's  Conqmnsation  Act,  1906 — 
Judicial  Proceedings.'] — Arbitration  proceedings 
before  a  county  court  judge  under  the  Work- 
men's Compensation  Act,  1906,  are  judicial  pro- 
ceedings, and  therefore  a  witness  who  in  such 
proceedings  gives  false  evidence  on  a  material 
question  may  be  indicted  for  perjury. 

R.  r.  Ceossley,  [1909]   1   K.  B.  411  ;  78  L.  J. 

[K.  B. 299  ;   100  L.  T.  463  ;   73  J.  P.  119  ;  25 

T.  L.  R.  225  ;  53  Sol.  Jo.  214  ;  22  Oox,  C.  C.  40 

— C.  C.  A. 

(t)  Treason. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(u)  Vagrancy. 

76.  Incorrigible  Rogue — Previous  Convictions 
as  ^- Idle  and  Disorderly  Person'" — Vagrancy 
Act,  1824  (5  Geo.  4,  c.  83),  s.s.  3,  4,  5— Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c.  23),  ss.  4,  19, 
20.] — On  August  12th,  1905,  the  appellant  was 
convicted  at  petty  sessions  of  being  an  "  idle  and 
disorderly  jierson  "  within  sect.  3  of  the  Vagrancy 
Act,  1824.  On  December  10th,  1907,  he  was  again 
convicted  at  petty  sessions  of  the  same  offence 
under  the  same  section.  On  October  24th,  1908, 
he  was  convicted  at  petty  sessions  of  being  an 
incorrigible  rogue  in  that  he  "did  unlawfully 
wander  abroad  to  beg  alms,  the  said  [appellant] 
having  been  twice  previously  convicted  of  being 
an  idle  and  disorderly  person,"  and  was  com- 
mitted to  quarter  sessions,  where  he  was  sentenced 
to  twelve  months'  imprisonment  with  hard 
labour. 

Held— that  the  conviction  must  be  quashed, 
as  under  sect.  5  of  the  Vagrancy  Act,  1824, 
before  a  person  can  be  convicted  as  an  incor- 
rigible rogue,  there  must  be  evidence  that  he  has 
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ir.  Specific  OEences— Continued. 
been  previously  convicted  as  a  rogue  and  vaga- 
bond, and  there  was  no  evidence  upon  the  face 
of  the  record    that   the    appellant   had  been  so 
convicted. 

K.   V.  Johnson,  [1909J  1  K.  B.  439  ;  78  L.  J. 

[K.  B.  290  ;  100  L.  T.  46i  ;  73  J.  P.  135  ;  25 

T.  L.  K.  229  ;  53  Sol.  Jo.  288  ;  22  Cox,  C.  C. 

43— C.  C.  A. 

(v)  Women  and  Girls,  OiFences  against. 

See  also  No.  15,  sujjra  ;  No.  99,  iv/Ta. 

77.  Indecent  Assaidt  on  Girl  under  Sixteen — 
Summary  Co)niction — Right  of  Appeal — Sum- 
mary Jurisdiction  Act,  1879  (42  &  43  Vict.c.  49), 
ss.  12,  \<d— Children  Act,  1908  (8  Edw.  7,  c.  67), 
ss.  33,  128  (2).] — Where  a  defendant,  who  is 
charged  with  an  indecent  assault  upon  a  female 
under  the  age  of  sixteen  j'ears,  consents  to  be 
dealt  with  summarily  under  sect.  12  of  the 
Summary  Jurisdiction  Act,  1879,  and  sect.  128 
of  the  Children  Act.  1908,  and  is  convicted  and 
sentenced  to  imprisonment  without  tbe  option  of 
a  fine,  he  has  no  right  of  appeal  either  under 
sect.  19  of  the  Summary  Jurisdiction  Act,  1879, 
or  under  sect.  33  of  the  Children  Act,  1908. 

E.  V.  Dickinson,  Ex  parte  Davis,  [1910]   1 

[K.  B.  4G9  ;  79  L.  J.  K.  B.   256  ;  102  L.  T. 

48  ;  74  J.  P.  76— Div.  Ct. 

78.  Procuration— "■  Anotlter  Person,  to  Wit, 
Himself  " — Indictment — Criminal  Law  Amend- 
ment Act,  1885  (48  &  49  Vict.  c.  69),  s.  2  (1)— 
Iiderjjretation.'] — An  indictment  framed  under 
sect.  2  of  the  Criminal  Law  Amendment  Act, 
1885,  charged  C.  witli  unlawfullj^  attempting  to 
procure  D.  G.,  a  girl  of  the  age  of  thirteen  years, 
to  have  unlawful  carnal  connection  with  another 
person,  to  wit,  himself,  the  said  C. 

Held — that  the  words  of  the  section  "with 
any  other  person  or  persons  "  must  be  interpreted 
to  mean  "  with  some  person  other  than  the  defen- 
dant himself  "  ;  and  that  the  indictment  dis- 
closed no  offence  in  law,  and  must  be  quashed. 
R.  v.  C,  74  J.  P.  208— C.  C.  A. 

79.  *^  Seduction'''' — Person  Having  Custody  of 
Girl  under  the  Age  of  Sixteen  —  Encouraging 
Seducfton  of  Girl— Children  Act,  1908(8  Edw.  7, 
c.  67),  s.  17.] — The  word  "  seduction  "  in  sect.  17  of 
the  Children  Act,  1908,  is  used  in  its  popular  sense 
of  inducing  a  girl  to  part  with  her  virtue  for  the 
first  time. 

R.  r.  F.  Moon  and  E.  Moon,  [1910]   1  K.  B. 

[818;  79  L.  J.  K.  B.  505  ;  74  J.  P.  231— 
C.  C.  A. 

[But  see  now  the  Children  Act  (1908)  Amend- 
ment Act,  1910  (10  Edw.  7  &  1  Geo.  5,  c.  25).] 

80.  Evidence —  Carnal  Knowledge  of  Girl  under 
Sixteen —  Corrohoration —  Cri m  ina I  La ic  A mend- 
ment  Act,  1885  (48  &  49  Vict.  c.  69).  s.  5.]— On 
a  prosecution  under  sect.  5  of  the  Criminal  Law 
Amendment  Act,  1885,  for  unlawfully  and 
carnally  knowing  a  girl  of  or  nbove  the  age  of 
thirteen  years  and  under  the  age  of  sixteen  years, 


the  judge  told  the  jury  that  they  were  at  liberty, 
if  they  thought  it  right,  to  act  on  the  evidence 
of  the  prosecutrix  alone  without  corroboration  ; 
but  that  they  should  scrutinise  the  case  with 
great  care  and  be  quite  satisfied  that  the  case  for 
the  Crown  was  made  out  and  that  they  ought  to 
act  upon  the  girl's  evidence. 

Held — that  this  direction  was  right. 
R.  V.  Graham,  74  J.  P.  246— C.  C.  A. 

81.  Evidence  —  Rape- — Defence  of  Consent — 
Appeal  Allowed  on  Fac.ts.'\ — The  Court  on  the 
facts  of  the  case  quashed  a  conviction  for  rape, 
holding  that  there  was  not  suflicient  evidence 
before  the  jury  to  justify  a  verdict  of  guilty,  on 
the  grounds  (1)  that  the  appellant  had  from  the 
first  admitted  that  he  had  had  connection  with 
the  prosecutrix,  but  alleged  that  he  did  so  with  her 
consent  ;  (2)  that  although  when  the  warrant  was 
read  over  to  him  he  said  "  Yes,"  yet  it  was  plain 
he  treated  the  word  "rape"  as  if  it  meant  the 
having  carnal  connection  with  a  woman  ;  (3) 
that  although  the  prosecutrix  said  she  had 
struggled,  there  were  no  marks  of  bruising  on 
her  body  five  days  later  ;  and  (4)  that  there  was 
an  inconsistency  in  the  giiTs  evidence  at  the 
police  court  and  on  trial. 

R.-r.  Bradley,  74  J.  P.  247— C.  C.  A. 

82.  Rape — "  Idiot  " — "  Imhectle  "  — Criminal 
Laiv  Amendment  Act,  1885  (48  &  49  Vict.  c.  69), 
ss.  5  (2),  9.] — Upon  an  indictment  for  rape  upon  a 
woman  of  defective  understanding,  and  subject 
to  delusions  and  epileptic  fits,  the  prosecution 
invited  the  jury,  under  sect.  9  of  the  Criminal 
Law  Amendment  Act,  1885,  if  not  satisfied  that 
the  defendant  was  guilty  of  rape,  to  convict  him 
of  unlawfully  and  carnally  knowiog  an  imbecile 
woman  under  sect.  5  (2)  of  the  Act. 

Held — that  under  sect.  5  (2)  of  the  Act  an 
idiot  is  a  person  who  from  birth  has  had  no 
mind,  and  that  an  imbecile  woman  is  a  woman 
who,  having  once  had  a  mind  of  some  kind, 
owing  to  decay  or  to  other  mental  or  physical 
causes,  ceases  to  have  a  mind. 
R.  V.  ¥.,  74  J.  P.  384— Grantham,  J. 

83.  Evidence — Offence  Depending  on  Age  of 
Girl — Proof  of  Age.] — A  person  was  charged  with 
an  offence  toward  a  girl,  whose  age  was  stated 
in  the  complaint  to  be  eleven  years.  At  the 
trial  the  girl  deponed  to  the  fact  that  she  was 
eleven  years  of  age,  but  no  further  evidence  was 
given  in  corroboration  thereof.  The  accused 
was  convicted. 

Held — that  the  age  of  the  girl,  which  was 
crucial  to  the  constitution  of  the  offence,  had 
not  been  proved  by  the  evidence  adduced  and 
that  the  conviction  must  be  quashed. 

LocKWOOD  V.  Walker,  [1910]  S.  C.  (J.)  3  ;  47 
[So.  L.  R.  155  ;  6  Adam.  124— Ct.  of  Justy. 

84.  Rape — Practice — Defence  hy  Counsel.'] — 
Piisoners  charged  with" rape  should  always  be 
defended  by  counsel. 

Practice  Note,  [1910]  W.  N.  206;  sub  nom. 

[R.   v.  GiLLiNGHAM,    74  J.  P.  N.    C.    424— 

C.  C.  A. 
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III.  CONVICTS'  PROPERTY. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  CRIMINAL  APPEALS. 

See  also  I.  (g)  and  No.  19,  svjira  ;  Extra- 
dition, No.  2. 


(a)  Generally. 

85.  Mistrial —  Writ  of  venire  de  novo.  ]— In  the 
course  of  the  argument  in  this  case.  Lord  Alver- 
stone,  C.J.,  expressed  the  opinion  that  where 
there  has  been  a  "  mistrial"  within  the  meaning 
of  the  cases,  the  Court  of  Criminal  Appeal  have 
the  power  formerly  possessed  by  the  Coixrt  for 
the  Consideration  of  Crown  Cases  Keserved  of 
issuing  a  writ  of  renlre  de  novo.  As  the  Court 
were  of  opinion  that  in  this  case  there  had  been 
no  mistrial,  the  point  was  not  fully  argued, 
counsel  for  the  Crown  not  being  called  upon, 
and  was  not  decided. 

R.  i:  DiCKMAN,  74  J.  P.  449. 

86.  Prerogative  of  Mercy — Reference  hij  Home 
Secretary — Xo  Appeal  Otherwise  against  Con- 
riction — Conviction  at  Petty  Sessions  as  an 
Incorrigible  Rogue  —  Sentenced  at  Quarter 
Sessions— Vagrancy  Act,  1824  (5  Geo.  4.  c.  83), 
s.  b— Criminal  Appeal  Act,  1907  (7  Edw.  7, 
c.  23),,s«.  19,  20  (2).]— Under  sect.  20,  sub-sect.  2, 
of  the  Criminal  Appeal  Act,  1907,  a  person  con- 
victed at  petty  sessions  as  an  incorrigible  rogue, 
and  sent  to  be  dealt  with  at  quarter  sessions 
under  sect.  5  of  the  Vagrancy  Act,  1824,  cannot 
appeal  to  the  Court  of  Criminal  Appeal  against 
the  conviction  at  petty  sessions,  but  only  against 
the  sentence  imposed  by  quarter  sessions.  But 
by  sect.  19  of  the  Criminal  Appeal  Act  nothing 
in  the  Act  is  to  affect  the  prerogative  of  mercy, 
and  the  Secretary  of  State  can  on  consideration 
of  any  petition  for  mercy  with  regard  to  the 
conviction  of  a  jerson  on  indictment  refer  the 
whole  case  to  the  Court  of  Criminal  Appeal. 

R.  ^^  Johnson,  [1909]  1  K.B.439;  78L.J.  K.B. 

[290  ;  100  L.  T.  464  ;  73  J.  P.  135  ;  25  T.  L.  R. 

229  ;    53    Sol.  Jo.  288  ;    22   Cox,   C.  C.  43— 

C.  C.  A. 

(b)  Appeal  against  Sentence. 

See  also  Nos.  17,  22,  38,  39,  40,  51,  supra. 

87.  Huhitual  Drunhard  Convicted  Four  Times 
of  PrunTienness  within  Twelve  3/onths — ]Vo  Power 
to  Imjjose  Imprisonment  as  well  as  Detention— 
Inebriates  Act,  1898  (61  &  62  Vict.  c.  60);  s.  2 
(1).] — A  person  convicted  on  indictment  under 
sect.  2  (1)  of  the  Inebriates  Act,  1898,  can 
only  be  sentenced  to  detention  for  a  term  not 
exceeding  three  years  in  any  certified  inebriate 
reformatory,  the  managers  of  which  are  willing 
to  receive  him,  as  provided  by  that  section,  and 
not  to  imprisonment  as  well. 

R.  r.  Beiggs,  [1909]  1  K.  B.  381  :  78  L.  J.  K.B. 

[116  ;   100  L.  T.  240  ;  73  J.  P.  31  ;  go  T.  L.  R. 

105  ;    53  Sol.  Jo.    164  ;    21    Cox,  C.  C.  762— 

C.  C.  A. 

i.  Preventive  Betention  following  Penal  Servi 


Prevention  of  Crime  Act,  1908  (8  Edw.  7,  c.  59), 
s.  11.] — If  a  person  who  has  been  sentenced  to 
penal  servitude  and  also  to  preventive  detention 
under  the  Prevention  of  Crime  Act,  1908, 
appeals,  under  sect.  11  of  that  Act,  against  the 
latter  sentence,  the  Court  of  Criminal  Appeal 
will  allow  him,  without  formally  obtaining  leave, 
to  appeal  also  against  the  sentence  of  penal 
servitude. 

R.  V.  Smith  ;  R.  r.  Weston,  [1910]  1  K.  B.  17  ; 

[79  L.  J.  K.  B.  1  ;  101  L.  T.  816  ;  74  J.  P.  13  ; 

26  T.  L.  R.  23  ;  54  Sol.  Jo.  137— C.  C.  A. 

89.  TicJ/et-of-Leare—'Remanet  of  Last  Sentence 
— Projier  Form  of  Sentence — Penal  Servitude  Act, 
1864  (27  &  28  Vict.  c.  47),  s.  ^—Criminal  Appeal 
Act,  1907  (7  Edw.  l,c.  23),  ss.  3,  4  (3),  19  («).]— 
Judges  in  passing  sentence  on  a  prisoner  should 
not  refer  to  the  remanet  of  the  prisoner's  last 
sentence  by  ordering  that  the  new  sentence 
should  be  served  after  or  concurrently  with  the 
remanet,  as  by  sect.  9  of  the  Penal  Servitude  Act, 
1864,  the  prisoner  must  serve  his  remanet  after 
serving  the  fresh  sentence  that  is  passed  upon 
him.  But  where  a  judge  has  done  so,  the  Court 
of  Criminal  Appeal  will  vary  the  sentence  to 
give  effect  as  far  as  possible  to  the  total  length 
of  sentence  the  judge  at  the  Court  of  trial  wished 
to  impose. 

Where  the  Home  Secretary  refers  a  case  to  the 
Court  of  Criminal  Appeal  under  sect.  19  of  the 
Criminal  Appeal  Act,  1907,  with  regard  to 
sentence,  it  is  not  open  to  the  petitioner  to  appeal 
against  his  conviction  ;  in  such  a  case,  the  Court 
has  the  power  to  vary  the  sentence  under  sect. 
4  (3)  of  the  Criminal  Appeal  Act,  1907. 

R.  V.  Hamilton  ((1908)  72  J.  P.  N.  C.  365 ; 
Butterworths'    Yearly  Digest,    1908,    col.   149) 
considered. 
R.   v.   Smith  ;   R.  v.  Wilson,   [1909]  2  K.  B. 

[756  ;  79  L.  J.  K.  B.  4  ;  101   L.  T.  126  ;  73 
J.  P.  407— C.  C.  A. 

90.  Remanet  of  Imprisonment  from  Previous 
Sentence.'] — In  deciding  what  sentence  should  be 
imposed  on  a  convicted  prisoner  who  has  a 
remanet  of  imprisonment  outstanding  against 
him  from  a  previous  sentence  it  is  quite  right 
that  the  Court  should  take  into  account  the 
remanet  of  imprisonment  which  the  prisoner  has 
to  serve  as  a  statutory  result  of  his  conviction. 
R.  V.  DOERINGTON,  74  J.  P.  392— C.  C.  A. 

91.  Concurrent  Sentences — Hard  Labour  and 
Penal  Servitude.] — The  appellant  was  convicted 
of  forgery  aifd  false  pretences,  and  was  sentenced 
to  seven  years  penal  servitude  and  twelve 
months  hard  labour,  the  two  sentences  to  run 
concurrently. 

Held — that  the  sentence  of  twelve  months 
hard  labour  should  be  reduced  to  a  nominal 
sentence  of  one  day,  as  it  was  doubtful  whether 
it  was  present  to  the  mind  of  the  Judge  that  the 
effect  of  the  sentences  imposed  would  be  that 
the  appellant  would  have  to  spend  a  longer 
period  in  hard  labour  at  the  commencement  of 
his  sentence  than  would  otherwise  be  the  case, 
and  would  not  be  able  to  earn  as  many  remission 
marks. 


tude— Right  to  Appeal  against  Both  Sentences—  \  R.  v.  Bkuce,  27  T.  L.  R.  51— C.  C.  A. 
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IV.  Criminal  Appeals — Conthiued. 

92.  Evidence  at  Trial  as  to  Good  Character — 
Ko  Evidence  of  Bad  Character  Called — Unproved 
Accusations  after  Conviction — Bastardy  Order — 
Effect  on  Sentence.']— A.  prisoner  was  tried  at 
quarter  sessions  on  an  indictment  for  larceny, 
and  evidence  as  to  char^icter  was  given  on  his 
behalf,  while  no  evidence  as  to  character  was 
called  by  the  prosecution.  The  prisoner  having 
been  convicted,  the  chairman  at  first  intended 
to  release  him  on  his  own  recognisances,  being 
under  the  impression  that  he  was  of  good 
character.  But  evidence  was  then  given  by  the 
police  as  to  a  bastardy  order  which  had  been 
made  against  the  prisoner,  who  was  married,  and 
which  the  latter  admitted,  and  as  to  previous 
accusations  against  him  of  theft  and  other 
offences,  the  truth  of  which  he  denied.  He  was 
sentenced  to  nine  months'  imprisonment  without 
hard  labour. 

Held — that  there  was  no  ground  for  inter- 
fering with  the  sentence,  as  the  chairman  had 
not  punished  the  prisoner  for  unproved  offences, 
but  had  merely  declined  to  treat  the  prisoner  in 
an  exceptional  way. 
R.  r.  Bright,  [1910]  W.  N.  85— C.  C.  A. 

93.  Increase  of  Sentence  hy  Court — Criminal 
Appeal  Act,  1907  (7  Edw.  7,  c.  23),  s.  i  (3).]  — 
A  prisoner  convicted  of  felonious  shooting  with 
intent  to  murder  and  sentenced  to  twelve 
years'  penal  servitude,  applied  for  leave  to  appeal 
against  the  sentence.  Leave  was  granted  on  the 
ground  that  the  sentence  was  inadequate.  At 
the  hearing  of  the  appeal  the  appellant,  who  was 
not  represented  by  counsel,  was  warned  that  if 
he  persisted  in  the  appeal  he  would  run  the  risk 
of  an  increase  of  sentence.  He,  however,  pro- 
ceeded to  argue  his  appeal,  which  was  dismissed. 
The  Court  increased  the  sentence  from  twelve  to 
fifteen  years'  penal  servitude. 

E.  r.  Simpson,  74  J.  P.  N.  C.  583— C.  C.  A. 

(c)  Appeal  on  Facts. 
See  Xo.  81,  svpra. 

(d)  Bail. 

94.  Conviction  Quashed — Proposed  Appeal  to 
House  of  Lords — Custody  of  Defendant  pending 
Appeal— Criminal  Appeal  Act,  1907  (7  Edw.  7, 
c.  23),  ss.  1  (6),  4.  ]— Where  the  Court  of  Criminal 
Appeal  quash  a  conviction  and  it  is  proposed  by 
the  prosecution  to  apply  to  the  Attorney-General 
for  a  certificate  under  sect.  1  (6)  of  the  Criminal 
Appeal  Act,  1907,  that  the  decision  involves  a 
point  of  law  of  exceptional  public  importance 
with  -view  to  an  appeal  to  the  House  of  Lords, 
the  Court  has  no  power  under  the  Act  either  to 
hold  the  defendant  to  bail  or  to  keep  him  in 
custody  pending  an  appeal. 

K.  r.  Ball,  [1910]  \V.  N.  233— C.  C.  A. 

(e)  Fresh  Evidence. 
See  also  No.  lUl,  infra. 

95.  Statements  Cominnnicafedto  Home  Secretary 
pending  Appeal — Fortvarded  to  Court — Criminal 
Appeal  Act,  1907  C7  Edw.  7,  c  23),  s.  19  («).]— 


The  fact  that  a  communication  has  been  sent  to 
the  Home  Secretary  in  connection  with  a  petition 
which  is  referred  by  him  to  the  Court  of  Criminal 
Appeal  under  sect.  19  (a)  of  the  Criminal  Appeal 
Act,  1907,  does  not  make  that  statement  evidence 
in  the  case  ;  but  the  Court  may  look  at  such 
communications  to  see  whether  they  should  allow 
evidence  to  be  called  on  the  matters  dealt  with 
in  them. 

R.  V.  DiCKMAN,  74  J.  P.  449  ;  26  T.  L.  R.  640— 

[C.  C.  A. 

(f)  Insanity. 

See  also  No.  1,  supra. 

96.  Special  Verdict — Guilty  but  Insane — 
"  Conviction'"— Trial  of  Lnnaiics  Act,  1883  (46 
&  47  Vict.  c.  38),  s.  2— Criminal  Appeal  Act, 
1907  (7  Edw.  7,  c.  23),  s.  3.]— The  special  verdict 
of  "  Guilty  but  insane  "  returned  under  the  Trial 
of  Lunatics  Act,  1883,  coupled  with  the  order 
for  the  prisoner's  detention  as  a  criminal  lunatic 
till  his  Majesty's  pleasure  shall  be  known,  is  a 
"  conviction  "  of  the  prisoner  within  the  meaning 
of  that  term  in  sect.  3  of  the  Criminal  Appeal 
Act,  1907. 
R.  r.  Ireland,  [1910]  1  K.  B.  654  ;  79  L.  J. 

[K.  B.  338  ;  102  L.  T.  608  ;  74  J.  P.  206  ;  26 
T.  L.  R,  267  ;  54  Sol.  Jo.  543— C.  C.  A. 


(g)  Mistakes  of  Judges. 

See  also   I.    (g),   supra.   No.    101, 
Gaming,  No.  8. 


iufra. 


97.  Defence  not  Put  before  Jury — Disturbing 
Peligious  Meeting — Places  of  Religions  Worship 
Act,  1812  (52  Geo.  3,  c.  155),  s.  12.]  -Conviction 
quashed  on  the  ground  that  the  defence  raised 
had  not  been  properly  put  before  the  jury  in  the 
summing-up. 

R.  r.    DINNICK,  74  J.  P.  32  ;  26  T.  L.  R.  74— 

[C.  C.  A. 
See  S.  C.  No.  46,  supra. 

98.  Summing  Vp — Larceny  —  Evidence  of 
Felonious  Intent.'] — A.  sold  a  horse  to  B.  There 
was  a  dispute  between  A.  and  B.  as  to  the  price 
at  which  the  horse  was  sold,  and  eventually  A., 
after  repeated  efforts  to  obtain  what  he  said  was 
owed  to  him  by  B.,  threatened  to  take  the  horse 
back,  and  eventually  did  so.  A.  was  convicted 
of  larceny. 

The  Court  quashed  the  conviction  on  the 
ground  that  there  was  no  proper  summing  up, 
and  also  no  evidence  of  "  felonious  intent "  to  go 
to  the  jury. 

R.  r.  Clay,  74  .J.  P.  55— C.  C.  A. 

99.  Misdirection — Bape — Defence  of  Consent — 
Prisoner  not  giving  Evidence  before  Justices.] — 
The  prisoner,  who  was  charged  with  rape,  did 
not  give  evidence  before  the  justices,  but  the 
defence  of  consent  was  then  raised.  At  the  trial 
the  judge,  in  summing  up,  told  the  jury  that  the 
defence  of  consent  was  a  mere  afterthought.  The 
prisoner  was  convicted. 

Held— that    there    had    been    misdirection, 
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IV.  Criminal  Appeals— Co »^m?/e<7. 
which  must  have  influenced  the  jury,  and  that 
the  conviction  must,  therefore,  be  quashed. 
E.   r.  KODDA,  74  J.  P.  412  ;   26  T.  L.  R.  539- 

[C.  0.  A. 
(h)  Practice. 
See  also  Nos.  17,  94,  sujjra. 

100.  Appeal  on  Question  of  Fact — Ulght  of 
Prisoner  to  he  Present — Prisoner  III — Waiver 
hy  Counsel — Criminal  Appeal  Act,  1907  (7  Edw.  7, 
c.  2?>),  s.  11  (1).] — On  an  appeal  involving  ques- 
tions of  fact  an  appellant  is  entitled  to  be  present, 
if  he  desires  to  be,  and  his  counsel  cannot  waive 
the  right,  e.g.,  when  the  prisoner  is  ill. 

R.  V.  DUNLEAVEY,  [1909]  1  K.  B.  200  ;    78  L.  J. 

TK.  B.  359  ;  100  L.  T.  240  ;  21  Cox,  C.  C.  760 

— C.  C.  A. 

101.  Comparison  of  Handwriting  iy  Court  of 
Criminal  Appeal.^ — In  this  case  the  question 
was  one  of  identity.  At  the  trial  there  was  a 
considerable  conflict  of  oral  evidence. 

The  Court  of  Criminal  Appeal  compared  the 
writing  of  the  real  culprit  with  that  of  the 
appellant  written  at  the  trial,  on  his  notice  of 
appeal,  and  in  prison,  and  expressed  the  opinion 
that  the  two  sets  of  writing  were  by  a  different 
hand.  On  that  ground  and  on  the  ground  that 
the  differences  between  the  handwriting  of  the 
appellant  at  the  trial  and  that  of  the  real  culprit 
were  not  adequately  and  clearly  dealt  with  in 
the  summing  up,  they  quashed  the  conviction. 

R.  V.  Smith,  74  J.  P.  54— C.  C.  A. 

102.  Notice  of  Ap2?eal — Extensloji  of  Time- 
Criminal  Appeal  Act,  1907  (7  Edw.  7,  c.  23), 
s.  7  (1).] — The  Court  of  Criminal  Appeal  will 
require  substantial  reasons  to  be  advanced  before 
they  will  grant  an  extension  of  time  for  giving 
notice  of  appeal,  or  of  application  for  leave  to 
appeal,  under  sect.  7  (1)  of  the  Criminal  Appeal 
Act,  1907,  at  all  events  where  the  delay  is  other 
than  slight. 

R.  r.  Rhodes,  74  J.  P.  380-C.  C.  A. 

103.  Appeal  to  House  of  Lords — Practice — 
Typewritten  Documents — Li.^t  of  Documents — 
Criminal  Appeal  Act,  1907  (7  Edw.  7,  c.  23), 
,s-.  1  (6).]— Where  the  Director  of  Public 
Prosecutions  brought  an  appeal  under  sect.  1  (6) 
of  the  Criminal  Appeal  Act,  1907,  against  a 
decision  of  the  Court  of  Criminal  Appeal 
quashing  a  conviction  for  incest,  it  was  decided 
that  the  papers  in  the  case  need  not  be  printed. 

List  of  documents  in  the  case  which  were 
deemed  sufficient. 

Director  of  Public  Prosecutions  r.  A.  B. 
[AND  C.  D.,  [1910]  W.  N.  255— H.  L. 

104.  Appeal  to  House  of  Lords — Order  Quash- 
ing Conviction  Hecersed — Re-arrest  of  Convicted 
Person— Criminal  Appeal  Act,  1907"  (7  Edw.  7, 
c.  23),  s.  1  (6).] — Where  an  order  made  by  the 
Court  of  Criminal  Appeal  quashing  a  conviction 
is  reversed  by  the  House  of  Lords  on  an  appeal 
by  the  Director  of  Public  Prosecutions  under 
sect.  1  (6)  of  the  Criminal  Appeal  Act,  1907, 
the  proper  course  for  the  prosecution  is  to  apply 


to  the  Court  of  Criminal  Appeal,  which  is  a 
Court  of  record,  to  have  effect  given  to  the 
order  of  the  House  of  Lords.  The  Court  has 
power  to  order  the  arrest  of  the  person  convicted 
in  order  that  he  may  undergo  the  sentence 
passed  upon  him. 

R.  V.   Ball,    Times,   December  20th,   1910  ;  74 
J.  P.  N.  C.  628— C.  C.  A. 
See  also  No.  94,  supra. 

105.  Costs — Sentence  not  Appealed  against — 
Order  on  Appellant  to  Pay  Costs  of  Appeal — 
Variation  of  Sentence.'] — Where  an  appellant 
appeals  against  a  conviction  but  not  against  the 
sentence,  the  Court  cannot  order  the  appellant 
to  pay  the  costs  of  the  appeal,  as  to  do  so  would 
be  to  vary  the  sentence  unappealed  against. 
R.  V.  Reynolds,  74  J.  P.  N.  C.  605— C.  C.  A. 

(i)  Rogues  and  Vagabonds. 

[Ko  paraRiaphs  in  this  vol.  ol  the  Digest.] 
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Sec    Agriculture  ;    Landlord     and 
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CROSSED  CHEQUES. 

Sec  Bankers. 

CROWN. 

See  Crown   Practice;   Dependencies 
AND  Colonies  ;  Royal  Forces. 


CROWN    DEBT. 

See  Bankruptcy  ;  Dependencies  and 
Colonies. 
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See  also  Dependencies,  Nos.  1 ,  2 ; 
Prisons,  No.  1  ;  Revenue,  Nos.  7,  8; 
Royal  Forces. 

I.  CIVIL  PROCEEDINGS  AGAINST  CROWN 
AND  CROWN  SERVANTS. 

1.  Action   Claimlnq  Declaration — Competency 
—R.  S.  C,  Ord.  25,  rr.  4,  ^—Finance  (1909-10) 
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I.  Civil  Proceedings  against  Crown  and  Crown 

Servants—  Continued. 
Act,  1910  (10  Edw.  7,  c.  8),  Form  JF.]— The 
Court  has  jurisdiction  to  entertain  an  action 
against  the  Attorney-General,  as  representing  the 
Crown,  claiming  a  declaration  of  right.  The 
Court  is  not,  however,  bound  to  make  a  mere 
declaratory  judgment,  and  in  the  exercise  of  its 
discretion  will  have  regard  to  all  the  circum- 
stances of  the  case. 

Rodge  y.  Attorney-General  iiim^'),^  Y.  &  C. 
Ex.  342)  approved  and  followed. 

Ord.  25,  r.  4,  of  the  R.  S.  C,  ought  not  to  be 
applied  to  an  action  involving  serious  investiga- 
tions of  ancient  law  and  questions  of  general 
importance. 

Dyson  r.  Attoeney-Geneeal,  [1910]   W.  N. 
[276  ;  27  T.  L.  R.  143— C.  A. 

II.  CROWN  RIGHTS. 

See  LuKATics,  VI. ;    Royal     Forces, 
No.  2  ;  Shipping,  No.  78. 

III.  CERTIORARI. 

See  aim  COUNTY  COURTS,  No.  3, 

2.  Conviction  at  Petty  Sessions  —  Pending 
Appeal  to  Quarter  Sessions.'] — Certiorari  will  not 
lie  to  quash  a  conviction  by  a  petty  sessional  Court 
pending  an  appeal  to  quarter  sessions. 

R.  v.  Barnes  and  Others,  Ex  parte  Lord 
[Vernon,  102  L.  T.  860  ;  74  J.  P.  231— Div.  Ct. 

IV.  HABEAS  CORPUS. 

See  also  Extradition,  Nos.  2,  3. 

3.  Person  Detained  hy  Virtue  of  Proclamation 
in  British  Protectorate — Secretary  of  State — 
Power  to  Issue  Writ — Habeas  Corpus  Act,  1862 
(2.5  &  26  Vict.  c.  20),  s.  1.]— By  virtue  of  a 
proclamation  issued  by  the  High  Commissioner 
for  South  Africa,  under  the  authority  of  Orders 
in  Council  made  in  pursuance  of  the  Foreign 
Jurisdiction  Act,  1890,  S.,  an  ex-chief,  a  British 
subject,  was  detained  in  the  Bechuanaland  Pro- 
tectorate, and  prevented  from  returning  to  his 
own  tribe.  A  rule  nisi  having  been  obtained  for 
a  writ  of  habeas  corpus  to  bring  up  S.,  addressed 
to  the  Secretary  of  State  for  the  Colonies  : — 

Held— (1)  that  the  Habeas  Corpus  Act,  1862, 
had  no  effect  as  preventing  the  issue  into  the 
Bechuanaland  Protectorate  of  the  writ  of  habeas 
corpus,  inasmuch  as  that  Act  only  relates  to  the 
territorial  dominions  of  the  Crown  ;  but  (2)  that 
the  proclamation  under  which  the  detention  of  S. 
was  effected  was  one  which  could  lawfully  be  made 
by  the  High  Commissioner  for  the  maintenance 
of  peace,  order,  aad  good  government  within  the 
Protectorate ;  (3)  that  the  arrest  and  detention 
of  S.  were  acts  of  state  which  could  not  be 
questioned  in  a  court  of  law,  and  therefore  that 
the  rule  must  be  discharged. 

Semble,  the  writ  of  habeas  corpus  may  be 
addressed  to  any  person  who  has  such  control 
over  the  imprisonment  W  the  person  detained 
that  he  can  order  his  release. 


Decision  of  Div.  Ct.  (26  T.  L.  R.  192)  affirmed 
on  other  grounds. 

R.  r.  Earl  of  Crewe,  [1910]  2  K.  B.  576  ;  79 
[L.  J.  K.  B.  874  ;  102  L.  T.  760  ;  26  T.  L.  R. 
439— C.  A. 
V.  MANDAMUS. 

See  also  Rates,  No.  6. 

4.  Writ  Irregular — Amendment.'] — The  man- 
datory portion  of  a  writ  of  mandamus  cannot  be 
amended  so  as  to  make  it  vary  from  the  terms  of 
the  order  directing  the  issue  of  the  writ. 

Where  a  mandamus  commands  several  things, 
the  prosecutor  must  show  that  he  is  entitled  to 
the  whole.  If  the  claim  for  one  of  them  fails  a 
peremptory  mandamus  cannot  go. 
R.  (Jackson)  v.  Cork  County  Council,  44 
[I.  L.  T.  79— Div.  Ct.,  Ireland. 

6.  Justices — Election  of — Petty  Sessions  Clerh 

—  Office  de  facto  Filled.]— T^q  prerogative  right 

of  the  King  to  inquire  whether  a  public  office  has 

been  properly  filled  exists  even   in  cases  where 

the  writ  of  quo  loarranto  does  not  lie,  and,  where 

there  is  no   other   remedy,   the    King's    Bench 

Division  has  jurisdiction  in  such  cases  to  grant  a 

mandamus  to  compel  an  election, notwithstanding 

that  the  office  is  de  facto  filled. 

R.  (Roycroft)  c.  Justices  of  Schull,  etc., 

[Petty  Sessions  Districts,  and  Whitley, 

[1910]  2  I.  R.  601  ;  sub  nom.  R.  (Roycroft) 

r.  Justices  of  County  Cork,  44  I.  L.  T.  120 

— C.  A.,  Ireland. 


CRUELTY  TO    ANIMALS. 

See  Animals. 


CRUELTY  TO   CHILDREN. 

See  Criminal  Law. 


CUSTOM   OF  THE 

COUNTRY. 

See  Agriculture. 


CUSTOMS   AND    USAGES. 

See  Agency  ;  Bankers  ;  Bankruptcy  ; 
Bills  of  Exchange  ;  Builders 
Carriers;  Stock  Exchange 
Trade. 


CUSTOMS   DUTIES. 

See  Revenue. 
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CY   PR^S   DOCTRINE. 

See  Charities  ;  Wills. 


DAIRIES    AND    COWSHEDS. 


See  Public  Health. 


DAMAGES. 


I.  Classification  of  Damages. 
{a)  General  or  Nominal 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(J)  Penalty  or  Liquidated  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(e)  Consequential       .         .         .         . 
II.  Measure  of  Damages  . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

When    Damages  cannot    be  Re- 
covered         

IV.  Assessment 


Ill 


See  also  Animals,  No.  6  ;  Negligence, 
Nos.  8,  LS ;  Nuisance,  Nos.  4,  6  ; 
Rates,  No.  7  ;  Shipping,  IX.  (c). 

I.  CLASSIFICATION  OF  DAMAGES. 

(a)  General  or  Nominal. 
INo  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Penalty  or  Liquidated. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Consequential. 

I.  Fraud — Auctioneer — Bogus  Bids — Costs  of 
Action  hy  Vendor  for  Specific  Performance — Re- 
coverahle  hy  Purchaser  against  Auctioneer.'] — 
A  purchaser  was  induced  by  bogus  bids  at  an 
auction  to  give  an  inflated  price  for  a  farm. 
Being  suspicious,  he  refused  to  complete  and 
was  sued  by  the  vendor  for  specific  performance. 
The  purchaser  having  no  proof  of  the  fraud 
settled  this  action,  the  price  of  the  farm  being 
reduced  and  each  party  bearing  his  own  costs.  In 
a  subsequent  action  of  deceit  by  the  purchaser 
against  the  auctioneer  : — 

Held — that  the  costs  of  the  action  for  specific 
performance  were  recoverable  against  the  defen- 
dant as  damages  caused  by  the  defendant's 
fraud. 

Ingram  v.  Gillen,  44 1.  L.  T.  103— Cherry,  L.  J., 

[Ireland. 

See  S.  C.  under  AUCTIONS,  II.  (a). 

II.  MEASTJEE  OF  DAMAGES. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


III.  WHEN  DAMAGES  CANNOT  BE  RE- 
COVERED. 

See  also  Negligence,  No.  8. 

2.  Remoteness — Breach  of  Contract — Weighing 
of  Chances.] — In  general  the  law  regards  damages 
which  depend  upon  the  weighing  of  chances  as 
too  remote,  and  therefore  as  irrecoverable. 

By  a  contract  made  in  December,  1907,  and 
January,  1908,  it  v/as  agreed  that  Cyllene,  a  race- 
horse belonging  to  the  defendant,  should  in  the 
season  of  1909  serve  one  of  the  plaintiff's  brood 
mares  for  a  fee  of  £315  to  be  paid  at  the  time  of 
the  service.  In  the  summer  of  1908  the  defen- 
dant, -Jpithout  notice  to  the  i^laintifE,  sold  Cyllene. 
The  plaintiff  sued  the  defendant,  claiming  a  sum 
equal  to  the  average  profit  he  had  made  through 
having  a  mare  served  by  Cyllene  during  the 
previous  four  years. 

Held — that  the  plaintiflE  was  only  entitled  to 
nominal  damages,  as  the  estimate  of  damages 
claimed  by  him  could  only  be  based  upon  a 
succession  of  contingeucies,  and  therefore  was 
too  remote. 
Sapwell  v.  Bass,  [1910]  2  K.  B.  486 ;  79  L.  J. 

[K.  B.  932  ;  102  L.  T.  811  ;  26  T.  L.  R.  452  — 
Jelf,  J. 

3.  Remoteness — Towage  Co7itract — Sinldng  of 
Tow  by  Collision — Right  of  Tug  Owner  to  Recover 
from  Colliding  Vessel  for  Loss  of  Towage 
Remuneration^'] — The  plaintiffs'  tug  was  engaged 
in  towing  a  ship  from  Antwerp  to  Port  Talbot, 
under  a  contract  which  contained  the  clause 
"  Sea  towage  interrupted  by  accident  to  be  paid 
2)ro  rata  of  distance  towed."  During  the  towage, 
the  defendant's  vessel,  by  the  negligence  of 
those  on  board,  collided  with  and  sank  the  tow. 
The  tug  was  uninjured.  The  plaintifi's  sued 
the  defendant  to  recover  the  amount  of  towage 
remuneration  so  lost. 

Held — that  the  damage  sustained  by  the 
plaintiffs  by  reason  of  the  towage  contract  being 
no  longer  performable,  in  consequence  of  the 
sinking  of  the  tow,  gave  the  plaintiffs  no  cause 
of  action  against  the  defendant. 

Cattle  V.  Stockton  Watericorhs  Co.  ((1875)  L.  R. 
10  Q.  B.  453)  followed. 
La    Societe   Anonyme  de   Remorquage   a 

[Helice  v.  Bennets,  27  T.  L,  R.  77 -Hamil- 
ton, J. 

4.  blaster  and  Servant — Inducing  Employer  to 
Dismiss  or  not  to  Employ  Worhinari — Insurance 
— Lists  of  Workmen  not  to  be  Employed  Issued 
to  Einpiloyers — Specification  of  Illegal  JSleans 
Employed — Averments — Relevancy.]  —  A  work- 
man who  had  claimed  and  received  compensation 
from  a  firm  of  employers  under  the  Workmen's 
Compensation  Act,  1906,  brought  an  action  of 
damages  against  an  insurance  company  with 
whom  the  said  firm  and  other  similar  firms  were 
insured,  in  which  he,  inter  alia,  averred — "  The 
defenders  are  in  the  habit  of  issuing  regularly 
from  time  to  time,  to  parties  insured  with  them 
as  aforesaid,  lists  of  workmen  whom  they  insist 
shall  not  be  employed  by  said  parties.  The 
workmen  whose  names  are  inserted  by  defenders 
in  said  lists  are  thereby  represented  to  be  per- 
sons who  are  unfit  or  ought  not  to  be  employed. 
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III.  When  Damages  cannot  be  Recovered— Con- 
tinued. 
The  defenders  illegally,  unwarrantably,  and 
without  any  justification  or  reason  therefor, 
included  pursuer's  name  in  said  lists  of  unem- 
ployable persons  issued  by  them  as  aforesaid, 
and  thereby  wrongfully,  illegally,  and  maliciously 
brought  about  the  pursuer's  dismissal  and  non- 
employment  on  each  of  the  occasions  hereinafter 
condescended  on."  On  record  he  specified  three 
occasions  on  which,  after  either  being  employed 
or  having  a  chance  of  being  employed  on  work 
for  firms  insured  with  the  defenders,  he  was 
either  dismissed  or  refused  employment.  He 
averred  that  but  for  the  defenders'  actings  he 
would  not  have  been  dismissed  or  would  have 
been  given  employment  on  the  occasions  men- 
tioned, but  he  did  not  aver  that  there  had  been 
any  breach  of  contract. 

Held — that  as  the  pursuer  had  failed  to  give 
any  descriptive  condescendence  of  any  illegal 
means  employed,  he  had  not  relevantly  averred 
any  actionable  wrong,  and  action  dismissed  as 
irrelevant. 

Mogid  Steamship  ComjMni/  v.  M-Grefjor,  Goiv 
4-  Cu.  ([1892]  A.  C.  25)  ;  Allen  v.  Flood  ([1898] 
A.  C.  1)  ;  and  Qidnii  v.  Leathern  ([1901]  A.  C. 
49.5)  considered  and  applied. 

GiUaii  V.  National  Amalgamated   Lahoiirers' 
Union  of  Great  Britain  and  Ireland  ([1903]  2 
K.  B.  (iOO)  commented  on. 
Mackenzie  r.  Iron  Trades  Employers'  In- 

[suRANCE  Association,  Ld.,  [1910]  S.  C. 
79  ;  47  Sc.  L.  E.  103— Ct.  of  Sess. 

5.  Remoteness — Nervous  Shock  icitliont  Physical 
Impact.'] — A  cow  while  being  driven  with  several 
others  along  a  public  street  in  charge  of  a  boy 
suddenly  bolted  into  the  kitchen  of  a  house.  A 
woman,  who  was  in  the  kitchen  at  the  time,  in 
an  action  of  damages  against  the  owner  of  the 
cow  for  negligence  in  employing  an  incompetent 
driver,  averred  that  in  consequence  of  the  sudden 
appearance  of  the  cow  she  had  sustained  a 
nervous  shock,  from  the  effects  of  which  she  had 
not  recovered,  and  which  she  believed  would  be 
permanent. 

Held — that  the  action  was  relevant. 
GiLLiGAN  ^•.  ROBB,   [1910]   S.  C.  856  ;  47  Sc. 
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See  Practice,  No.  15. 


DANCING. 


See  Theatres,  etc. 


DEAD   FREIGHT. 

See  Shipping  and  Navigation. 
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III.  Probate  Duty 162 

See  also  Dependencies,  No.  22. 

I.  ESTATE  DUTY. 

See  also  1^0.12,  infra. 

1.  Foreigner  Domiciled  Abroad  —  Foreign 
Bonds  Payalle  to  Bearer — Bonds  Lodged  witJi 
Bank  of  England  for  Security^Property  situate 
ivithin  the  United  Kingdom — Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  ss.  1,  2  (2).]— Estate 
duty  is  payable  in  respect  of  foreign  bonds  of 
which  the  deceased,  who  was  a  foreigner 
domiciled  abroad,  was  the  holder  at  the  time  of 
his  death,  such  bonds  being  situate  in  this 
country  at  the  time  of  his  death,  and  being 
marketable  securities  passing  by  mere  delivery. 

Attorney-General  v.  Glendiniyig  ((1904)  92 
L.  T.  87 — Phillimore,  J.)  and  Attor>wy- General 
V.  Bouwens  ((1838)  4  M.  &  W.  171)  considered 
and  approved. 

Decision  of  C.  A.    ([1908]   1  K.  B.  1022  ;  77 
L.  J.  K.  B.  565  ;  98  L.  T.  602  ;  24  T.  L.  R.  445  ; 
52  Sol.  Jo.  378)  alErmed. 
WiNANS  V.  Attorney-General,  [1910]  A.  C. 

[27  ;  79  L.  J.  K.  B.  156  ;  101  L.  T.  754  ;    26 

T.  L.  R.  133  ;  54  Sol.  Jo.  133  ;  47  Sc.  L.  R. 
593— H.  L. 

2.  Incidence  of  Duty — Specific  Appointments 
hy  Will  of  a  "  Clear"  Amount  or  Value — 
Further  Appoititments  of  a  ''■  Lihe'"  Amount — 
Liability  of  Ap2)ointments  so  Worded  to  Pay 
Duties — Appointment  of  the  Residue — Intention 
of  an  Appointor  by  Will.'] — A  testator  was 
desirous  of  exercising  a  power  of  appointment 
given  to  him  by  his  marriage  settlement. 
During  his  lifetime  he  had  already  appointed 
sums  to  two  of  his  children  by  deed,  and  by 
his  will  he  disposed  of  the  remaining  trust 
funds  by  giving  to  certain  of  his  children  sums 
of  the  "  clear  "  value  of  &  ,  to  others 
sums  of  a  "  like  "  amount  to  those  clear  sums, 
to  others  sums  of  £  sterling,  and  to  one 
of  his  sons  the  residue.  The  effect  of  all  the 
appointments,  both  by  deed  and  will,  was  that, 
excluding  the  son  appointed  to  residue,  all  the 
children  took  a  nominally  equal  share  under 
the  settlement. 

Held — that,  though  the  shares  appointed 
were  nominally  of  an  equal  amount,  those 
expressed  as  being  simply  of    £  sterling 

must  be  subject  to  the  usual  duty,  whereas 
those  worded  as  being  of  a  "  clear  "  amount  or 
value,  and  those  of  a  "like"  amount  to  the 
"clear"  sums,  must  be  set  aside  without  any 
deduction  whatsoever,  all  duties  and  charges  in 
connection  with  them  being  borne  by  the 
appointed  residue. 

In  re  Saunders  ([1898]  1  Ch.  17)  and  In  re 
Currie  ((1888)  57  L.  J.  Ch.  743)  followed. 
In  re   Coxwell's   Trusts,  Kinloch-Cooke 

[v.  Public   Trustee,  [1910]  1  Ch.  63;  79 
L.  J.  Ch.  62  ;  101  L.  T.  627— Joyce,  J. 
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I.  Estate  Duty— Cunt inued. 

3.  Ineidencfi  of  Duty — Liability  of  Guaran- 
teed Portions  — '■'•  Cash  Value'"' — Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  ss.  8  (4),  14  (1).]— 
In  a  voluntary  settlement  the  deceased  had 
covenanted  that  certain  funds  available  for 
portions  for  his  children  should  be  supplemented 
out  of  his  estate  so  as  to  bring  each  portion  up  to 
£6,000,  and  in  a  further  clause  the  portions 
were  described  as  being  of  a  "  cash  value  "  of 
£6,000. 

Held — that,  as  there  was  no  covenant  to  pay 
the  beneficiaries  a  "  clear  "  sum,  the  case  was 
within  sect.  8,  sub-sect.  4,  and  sect.  14,  sub-sect. 
1,  of  the  Finance  Act,  1894,  and  the  duty  must 
therefore  be  borne  rateably  by  the  persons 
interested  in  the  fund. 

Kekewich    v.    Kekewich,   101  L.   T.    887 — 
[Joyce,  J. 

4.  Estate  Duty  on  Personalty — Undisposed  of 
Personalty  Disuf/irinif —  /  'ndisposed  of  Realty — 
Testamentary  U.rj/riixi-  -Mar.-ihaUing  Assets.^ — 
The  usual  order  of  admiuistration  of  assets  will 
not  be  departed  from  for  the  purpose  of  relieving 
undisposed  of  realty  from  the  payment  of  estate 
duty  on  personalty.  Estate  duty  payable  by  the 
executor  is  a  testamentary  expense,  and  the 
order  of  administration  in  respect  of  the  payment 
of  testamentary  expenses  being  the  same  as  that 
adopted  for  payment  of  debts,  the  duty  must  be 
met  out  of  undisposed  of  realty  before  resort  is 
had  to  specifically  bequeathed  personalty  or  to 
devised  realty. 

Shepheard  v.  Beetliam{(\^n)  6  Ch.  D.  597) 
discussed  and  distinguished. 
In  re  Pullex,   Parker  t.   Pcjllen,  [1910] 

[1  Ch.  564  ;  79  L.  J.  Ch.  303  ;  102  L.  T.  453  ; 
54  Sol.  Jo.  341— Warrington,  J. 

5.  Legacy  "  Suhject  to  Death  Duties  " — Estate 
Duty.] — A  testator  gave  to  his  trustees  a  sum  of 
£270,000  "subject  to  death  duties  "  on  trust  for 
investment  in  real  estate  and  to  pay  the  income 
to  his  nephew  during  his  life,  and  on  his  death 
on  trusts  for  his  children  and  remoter  issue.  The 
will  contained  the  following  direction  : — '•  I 
direct  that  all  the  legacies  given  by  this  my  will 
shall  (except  where  expressly  stated  to  be  sub- 
ject to- death  duties)  be  paid  free  from  duty, 
which  (whether  presently  or  presumptively  or 
prospectively  payable)  shall  be  paid  out  of  my 
general  personal  estate."  The  testator  gave  his 
residuary  real  and  personal  estate  on  trust  for 
sale  and  conversion,  and  out  of  the  proceeds  he 
directed  the  payment  in  the  first  place  of  certain 
trust  expenses  and  his  debts  testamentary  and 
funeral  expenses,  and  in  the  next  place  of  the 
pecuniary  legacies  given  by  the  will. 

Held — that  the  legacy  should  pay  settlement 
estate  duty,  and  estate  duty  only  so  far  as  it 
represented  proceeds  of  the  sale  of  realty. 

In  re  Morrison,  Morrison  r.  Morrison,  102 
[L.  T.  530  ;  26  T.  L.  E.  395— Parker,  J. 

6.  Incideyice — Sum  Charged  on  Property — Term 
for  Discharge  of  Incumirances — Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  s.  14  (1).]— Under  the 


limitations  of  a  settlement  by  will  certain  per- 
sons were  entitled  to  the  benefit  of  the  trusts  of  ! 
a  term  of  1,000  years  for  the  discharge  of  the  ■ 
mortgages  on  their  portion  of  the  settled  property          { 
out  of  the  L.  estate.                                                          ■ 

Held — that  those  persons  were  not  persons 
"  entitled  to  any  sum  charged "  upon  the  L. 
estate  "  whether  as  capital  or  as  an  annuity  or 
otherwise"  within  the  meaning  of  sect.  14  (1)  i 

of  the  Finance  Act,  1894,  and  that  estate  duty  | 

on  the  L.  estate  was  a  first  charge  on  the  corpus         ; 
of  that  estate.  I 

In  re  Earl   of   Stamford   and   Warring-         i 

[TON,  Payne   v.  Grey,    [1910]    2    Ch.   83  ; 

79  L.  J.  Ch.  435  ;    102  L.  T.  802  ;    26  T.  L.  Pv. 

434  ;  54  Sol.  Jo.  475— Warrington,  J.  ; 

7.  ^^  Probate  Duty" — Direction  to  Pay — Will  j 
made  before  and  Death  after  Impositio7i  of  Estate 
Duty— Construction— Finance  Act,  1894  (57  &  58 
Vict.  c.  30).] — A  testatrix,  by  her  will,  made  in  \ 
1888,  directed  "probate  duty"  to  be  paid,  in 
certain  events  which  happened,  out  of  a  specific 
fund.  She  died  in  1896,  after  the  Finance  Act, 
1894,  had  come  into  force,  when  estate  duty  and 

not  so-called  "  probate  duty  "  was  payable. 

Held— that  "  probate  duty  "   had   in  1888  a  I 

well-known  meaning,  and  could  not  be  read  as  i 

signifying  estate  duty,  which  was  a  duty  of  far  j 

wider  scope,  and  therefore  that  the  direction  in  i 
the  will  was  inoperative. 
In  re  Boxer,  Morris  r.  Woore,  [1910]  2  Ch. 

[69  ;  79  L.  J.  Ch.  492  ;  103  L.  T.  126— Eady,  J.  1 

8.  Incidence — Donatio  Mortis  Causa — Direc-  : 
Hon  in  Will  to  Pay  Testamentary  Expenses  out  i 
of  Residue— Finance  Act,  Wd^   (57   &  58   Vict. 

c.  30),  ss.  2  (1),  6  (2),  8  (4),  9  (1),  22  (2)  (a).]—  \ 

A  testator,  who  died   in  1909,   having   made  a  ' 

valid  doTiatio  mortis  causa,  by  his  will  directed  , 

payment  of  his  testamentary  expenses  out  of  his  j 

residuary  estate.  ; 

Held — that  that  the  donee  of  the  dovMtio  \ 

mortis  causa,  must  bear  the  proper  proportion  of  i 

estate    duty    attributable    to  the  value  of  the  , 
donatio. 
In  re  Hudson,  Spencer  r.  Turner,  [1910] 

[W.  N.  269  ;  45  L.  J.  N.  C.  791— Warrington,  J.  ■ 

9.  General  Power  of  Appointment — Power  not  j 
Exercised — Will  —  Direction  by  Donee  to  Pay  \ 
Her  "  Testauientary  Expenses  " — Payment  and 
Recovery  of  Dutif  by  Executors  of  Donee  — 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  ss.  2  (1) 
(«),  6  (2),  9  (1).]— A  donee  of  a  general  power 
of  appointment  by  deed  or  will  died  without 
exercising  the  power.  By  her  will  she  expressly 
declared  that  she  did  not  desire  to  exercise  it  ; 
and  she  directed  her  executors  to  pay  her 
testamentary  expenses.  The  executors  of  the 
donee  paid  estate  duty  on  the  unappointed  fund, 
as  by  sect.  6,  sub-sect.  2  of  the  Finance  Act, 
1894,  they  were  bound  to  do. 

Held — that  the  direction  to  pay  testamentary 
expenses  did  not  debar  the  executors  from 
recovering  the  duty  on  the  unappointed  fund 
out  of  that  fund. 
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I.  Estate  Hvity— Continued. 

In  re  Clemow,  Yeo  v.  Clemoic  ([1900]  2  Ch. 
182)  explained. 

Porte  v.  Williams,  [1910]  W.  N.  233  ;  55  Sol. 
[Jo.  45 — Joyce,  J. 

10.  Incidence  —  Sum.  CJiarged  on  Property  — 
Marriage- Contract  Provinion — Trnst-Dixposition 
and  Settlement— Ft /lance  Act,  1S91  (57  &  58  Vict. 
c.  30),. s*.  7  (1),  14  (1).]— A.,  ia  1889,  bound  himself, 
his  heirs,  executors,  and  representatives,  by  bond 
and  disposition  and  assignation  in  security,  to 
pay  to  his  son's  marriage-contract  trustees  the 
sum  of  £30,000,  and  conveyed  to  them  in 
security  the  estate  of  B.  He  died  in  1899.  By 
his  trust-disposition  and  settlement  he  directed 
his  testamentary  trustees  to  hold  the  lands  of  B. 
and  the  whole  residue  of  his  estate  for  his  said 
son  in  life-rent  and  his  grandson  in  fee. 

Held— that  sect.  14  (1)  of  the  Finance  Act, 
1894,  applied,  and  that  the  testamentary  trus- 
tees having  paid  estate  duty  on  the  whole  estate 
of  B.,  without  deduction  of  the  sum  of  £30,000 
charged  thereon,  were  entitled  to  recover  from 
the  marriage-contract  trustees  an  amount  equal 
to  the  proper  rateable  part  of  the  estate  duty  in 
respect  of  the  sum  charged. 
Alexander's  Trustees  v.  Alexander's  Mar- 

[riage-Contract   Trustees,  [1910]  S.   C. 
637  ;  47  Sc.  L.  R.  537— Ct.  of  Sess. 

11.  LEGACY  AND  SUCCESSION  DUTY. 

See  also  No.  5,  supra  ;  Charities,  No.  11  ; 
Wills,  No.  10. 

11.  ^^ Legacy'' — Discretionary  Gift — Payments 
at  Absolute  Discretion  of  Trustees — Moneys  Pay- 
able out  of  Real  Estate — Legacy  Duty  Act,  1796 
(36  Geo.  3,  c.  52),  s.  11— Stamj)  Act,  1815  (55 
Geo.  3,  c.  ISi),  Sched.— Revenue  Act,  1845  (8  & 
9  Vict.  c.  76),  s.  i— Succession  Puty  Act,  1853 
(16  &  17  Vict.  c.  51),  ss.  2,  d2— Customs  and 
Inland  Tierenue  Act,  1888  (51  Vict.  c.  8),5.  21  (2).] 
— A  testator  devised  his  W.  R.  estate  to  trustees 
upon  trust  in  a  certain  event,  which  happened, 
to  apply  the  whole  or  so  much  of  the  income  of 
the  estate  as  they  "in  their  absolute,  uncontrolled 
discretion  might  deem  right  to  or  for  the  main- 
tenance and  support  or  otherwise  for  the  benefit " 
of  a  daughter. 

Held — that  the  moneys  which  had  been  or 
which  might  be  applied  by  the  trustees  in  their 
absolute  discretion  '>  to  or  for  the  maintenance 
and  support  or  otherwise  for  the  benefit  of"'  the 
daughter,  if  and  when  they  were  so  applied, 
whether  by  payments  in  money  or  payments  for 
maintenance,  were  '•  legacies,"  liable  to  legacy 
and  succession  duty,  as  being  within  sect.  4  of 
the  Revenue  Act,  1845,  a  gift  payable  out  of  real 
estate  or  the  rents  and  profits  thereof,  and  also 
as  being  a  "  benefit  "  given  by  the  will  within 
sect.  11  of  the  Legacy  Duty  Act,  1796,  and  the 
schedule  to  tbe  Stamp'Act,  1815,  and  that  they 
were  none  the  less  legacies  because  they  were 
discretionary  gifts  subject  to  the  absolute  dis- 
cretion of  the  trustees. 
Attorney-General  r.  Wade,  [1910]  1  K.  B. 

[703  ;  79  L.   J.  K.   B.  569  ;   102  L.  T.  494— 
Bray,  J. 

Y.D. 


12.  Will — Direction  to  Pay  Testamentary 
Erpenses  out  of  Residue — Estate  Duty — Settle- 
ment Estate  Duty  —  Increased  Duties  —  New 
Legacy  and  Succession  Duties — Finance  (1909-10) 
Act,  1910,  ss.  54,  58  (2)  (4).]— A  testator  who 
died  in  July,  1909,  bequeathed  his  residuary 
personalty  upon  trust  to  pay  thereout  all  his 
testamentary  expenses  incident  to  the  trusts, 
including  estate  duty  and  settlement  estate  duty. 

Held — that  the  increased  duties  and  the  new 
legacy  and  succession  duties  imposed  by  sect.  58, 
sub-sect.  2  of  the  Finance  (1909-10)  Act,  1910. 
were  payable  out  of  the  residuary  personalty. 
In  re  Briscoe,  Royds  v.  Briscoe,  [1910] 
[W.  N.  251  ;  65  Sol.  Jo.  93— Eve,  J. 

III.  PROBATE  DUTY. 

See  No.  7,  supra. 


DEATH,  PRESUMPTION  OF. 

See  Evidence. 

DEBENTURES. 

See  Companies. 


DEBTORS  ACT,  1869. 

See  Bankruptcy   and  Insolvency. 

DECEIT. 

See  Misrepresentation  and  Fraud. 


DECLARATIONS. 

See  Evidence. 


DEEDS   AND  OTHER 

INSTRUMENTS. 

See  also  Contract  ;  Equity  ;  Evi- 
dence; Landlord  and  Tenant; 
Misrepresentation,  No.  2; 
Powers;  Practice  and  Proce- 
dure ;  Real  Property,  No.  5 ; 
Rentcharges,  No.  3. 

1.  Lease  and  Counterpart  Differing  in  Terms 
— Patent  Ambiguity  in  Lease.] — Although  in  a 
discrepancy  between  lease  and  counterpart  the 
former  may  be  the  more  important  instrument, 

6 
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Deeds  and  other  Instruments — Continued. 
yet  where  the  lease  discloses  a  patent  ambiguity, 
the  counterpart  may  be  looked  to  to  rectify  its 
terms. 

Matthews    v.    Smallwood,    [1910]     1    Ch. 

[777  ;  79    L.    J.    Ch.    322 ;  102    L.   T.    228— 

Parker,  J. 

2.  Assignment  on  Mortriage — Defective  Title- 
Good  Title  Suhseqii e ntl II  Acquired  Inj  J/orf(ja//or 
Availahle  to  Malic  Assif/nment  'lJfectu//l.]  — 
A  mortgagor,  under  the  erroneous  belief  that  he 
was  entitled  to  the  entirety  of  a  trust  fund  as 
sole  next  of  kin  of  an  intestate,  intended  and 
purported  to  assign  to  his  mortgagees  the 
entirety  of  the  fund,  subject  to  two  life  interests 
mentioned  in  the  mortgage  deed.  At  the  date 
of  tlie  deed  he  was  entitled  only  to  a  moiety  of 
the  fund  as  one  of  the  two  persons  who  were  the 
intestate's  next  of  kin,  but  two  years  afterwards 
he  became  entitled  to  the  other  moiety  as  the 
sole  next  of  kin  of  the  other  person,  subject  to 
the  claims  of  that  person's  creditors.  The 
recitals  of  the  mortgage  deed  disclosed  the  fact 
that  that  other  person  who  was  also  next  of  kin 
of  the  intestate  was  living  at  the  date  of  the 
deed. 

Held — that  the  moiety  subsequently  acquired 
was  available  in  equity  to  make  the  assignment 
effectual  as  to  the  entirety  of  the  trust  fund. 

Noel  V.  Beich'tj  ((1829)  3  Sim.  103)  and  In  re 
Hofe's  Estate  Act,  1855  ((1900)  82  L.  T.     556) 
applied. 
In    ke    Bridgwater's   Settlement,   Part- 

[ridge    r.   Ward,    [1910]     2    Ch.  3i2  ;   79 
L.  J.  Ch.  746  ;  103  L.  T.  421— Eady,  J. 

See  S.  C,  Mortgage,  No.  1. 

3.  Power  to  Consider  Real  Date  of  Execution.'] 
— Save  in  certain  exceptional  circumstances,  the 
court  may  consider  the  real  date  of  the  execution 
of  an  instrument,  when  that  date  is  different 
from  the  date  appearing  on  the  instrument 
itself. 

In  re  Maher  and  Nugent's  Contract,  [1910] 
[1  I.  K.  167— Ross,  J.,  Ireland. 


DEMURRAGE. 

See  Shipping  and  Navigation. 


DEED  OF  ARRANGEMENT. 

See  Bankruptcy  and  Insolvency. 


DEED  OF   ASSIGNMENT. 

See  Choses  in  Action. 


DENTISTS. 

See  Medicine. 


DEPENDANTS. 

See  Master  and  Servant. 


DEPENDENCIES, 

COLONIES,   AND   INDIA. 


DEFAMATION. 

See  Libel  and  Slander. 


I.  Aden 

[No  paragi^aphs  in  this  vol.  of  the  Digest.] 

II.  Australia. 

(a)  Commonwealth 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

{h)  New  South  Wales 

(c)  Queensland 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(fZ)  South  Australia 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(fi)  Victoria      .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Western  Australia    . 

III.  British  South  Africa. 

(a)  Bechuanaland  . 
Qi)  Cape  Colony 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Natal  .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Transvaal .... 

IV.  Canada, 

(a)  Dominion  generally  . 

(ji)  British  Columbia 

(c)  Lower  Canada  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(rf)  Manitoba  .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Ontario      .... 
(/)  Quebec     .... 

V.  Ceylon      ..... 
VI.  Channel  Islands    . 
VII.  Gibraltar        .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  Hong  Kong 
VIIIa.  Isle  of  Man  .... 
IX.  Jamaica    .       .        .       .       •, 

[No  paragraphs  in  this  vol.  of  the  Digest. 

IXb.  Malta 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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Dependencies,  Colonies^  and  Iniia—Cu/ifhii/ed. 

COL. 

IXc.  Mauritius 172 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  Newfoundland       .        .        .        .172 

XI.  New  Zealand 173 

XII.  Shanghai 174 

XIII.  Sierra  Leone 174 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIIIb.  Straits  Settlements  .        .        .174 

XIV.  Trinidad 174 

[No  paragiaphs  In  this  vol.  of  IV.e  DIge.it.] 

XV.  Zanzibar 174 

[No  paragraphs  in  this  \o\.  of  the  Digest.] 

XVI.  India 175 

Sec  also  Courts,  No.  1. 

I.  ADEN. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IF.  ATJSTKALIA. 

(a)  Commonwealth. 

[No  paragrai  hs  in  this  vol.  of  the  Digest.] 

(b)  New  South  Wales. 

Sre  also  Partnership,  No.  5  ;  Trespass, 
No.  3. 

1.  Ci'owti  Lands — Occupation  Licetice — Ee- 
lafiunshij)  between  Crown  and  Licensee — Agree- 
vient  hij  Crown  not  to  Disturb  Licensee — juris- 
diction of  Land  Appeal  Co7irt.'\ — The  liolder 
of  an  occupation  licence  under  the  Crown 
Lands  Acts  agreed  with  the  Government  that 
there  should  be  a  re-appraisement  of  the  licence 
fees,  but  before  the  re-appraisement  the  Govern- 
ment demanded  payment  at  the  original  rates, 
and  the  holder  refusing  to  pay,  the  Government 
declined  to  renew  his  licence.  Subsequently  a 
fresh  agreement  was  come  to  whereby,  on  the 
licensee  paying  at  the  old  rate,  the  non-renewal 
was  to  be  revoked  and  the  licensee  was  to  be 
permitted  to  quietly  enjoy  the  property  free 
from  interference,  disturbance,  or  eviction,  an 
adjustment  of  the  licence  fees  being  eventually 
promised. 

Held — that  the  Crown  could  competently  bind 
itself  by  such  fresh  agreement. 

The  Land  Appeal  Court  of  New  South  Wales 
has  no  jurisdiction  to  determine  whether  Crown 
land  is  open  to  annual  lease  or  not. 

Decision  of  the  High   Court  of  Australia   (5 
C.  L.  II.  217)  affirmed. 
Williams  r.  O'Keefe,  [1910]  A.  C.  186;   79 

[L.  J.  P.   C.  53  ;  101  L.  T.  672  ;  26  T.  L.  R. 
144— P.  C. 

2.  Conditional  Purchase  of  Land— Reservation 
of  Gold  to  Crown— Title— Crown  Lands  Aliena- 
tion Act,  1861  (25  Vict.  No.  1),  ss.  13, 14.]— Land 
held  under  a  "conditional  purchase"  was  sold 
"  free  from  incumbrances,  but  subject  to  the 
reservations  mentioned  in  the  schedule,  and  to 
the  local  laws  and    regulations    affecting    the 


same."     The  schedule  mentioned  "  gold  reserved 
to  the  Crown." 

Held — that  the  two  branches  of  the  sentence 
were  not  intended  to  be  mutually  exclusive,  and 
that  it  meant  "  subject  to  the  reservation  of  gold, 
and  to  the  provisions,  whether  in  the  nature  of 
reservations  or  not,  of  the  local  laws  and  regula- 
tions." 

Decision  of  Supreme  Court  of  New  South  Wales 
affirmed. 
Barton  r.  Lemprierb,  [1910]  A.  C.  330  ;   79 

[L.  J.  P.  C.  80  ;    102  L.  T.  401 ;    26  T.  L.  R. 
376— P.  C. 

3.  Sunday  Tradinq — Sale  at  Itailway  Refresh- 
ment Room— Police  Offences  Act,  1901  {X.  S.  IF.), 
s.  61.] — The  lessee  of  railway  refreshment  rooms 
in  New  South  Wales,  who  by  his  lease  has  to 
keep  open  those  rooms  at  all  times  required  by 
the  Railway  Commissioners,  and  to  supply 
refreshments  on  demand  to  all  persons  arriving 
or  departing  by  train  at  any  time  during  the 
day  or  night,  commits  an  offence  against  sect.  61 
of  the  Police  Offences  Act,  1901,  of  New  South 
Wales,  if  he  sells  refreshments  on  Sunday  to  a 
person  other  than  a  person  arriving  or  departing 
by  train. 

Whether  the  Sunday  trading  clauses  in  the 
Police  Offences  Act,  1901,  are  binding  upon  the 
Crown,  qiicBre. 

Decision  of  the  Supreme  Court  of  New  South 
Wales  (8  N.  S.  W.,  S.  R.,  272)  reversed. 
Kelly  v.  Hart,  [1910]  A.  C.  192  ;   79  L.  J. 

[P.  C.  55  ;  101  L.  T.  693  ;  26  T.  L.  R.  121— 

P.  C. 

4.  Ciril  Service — Pension — Civil  Service  Act, 
1884  (.V.  S.  IF.),  ss.  43,  48.]— Prior  to  his  fifteen 
years'  service  in  the  Civil  Service  of  New  South 
Wales,  the  respondent  was  employed  for  fifteen 
months  as  a  "  temporary  draftsman  "  in  a  Govern- 
ment office  in  that  colony  at  a  salary  calculated 
at  so  much  per  day. 

Held — on  the  construction  of  the  Civil  Service 
Act,  1884,  that  the  respondent  was  entitled  to  a 
superannuation  allowance  in  respect  of  his  whole 
period  of  service. 

Williams   v.   Machakg,   [1910]   A.  C.   476  ; 
[79  L.  J.  P.  C.  96  ;  102  L.  T.  870  ;  26  T.  L.  R. 
523— P. C. 
(c)  Queensland. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  South  Australia. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Victoria. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Western  Australia. 
Sec  Building  Contracts,  No.  2. 

III.  BRITISH  SOUTH  AFRICA. 

See  Companies,  No.  1. 

(a)  Bechuanaland. 
See  Crown  Practice,  No.  3. 
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111.  British  South  Africa— Co nt hived. 
(b)  Cape  Colony. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Natal. 

[No  paragi-aphs  in  this  vol.  of  the  Digest] 

(d)  Transvaal. 

6.  Mutual  Will — Suri:iror — ]\laternal  Portions 
Payahle  at  31aJority — Rights  of  Heirs  of  Pre- 
decessor.']— Spouses  were  married  in  1874  and 
by  their  ante-nuptial  contract  it  was  provided 
that  tliere  should  be  community  of  property 
between  them.  In  1877  they  made  a  mutual  will 
by  which  the  survivor  was  appointed  sole  heir, 
executor,  and  administrator  of  the  first-dying 
and  guardian  of  the  minor  children,  the  survivor 
to  educate  and  maintain  the  children  till 
majority,  when  their  father's  or  mother's  por- 
tion was  to  be  paid  to  them.  In  case  of  re- 
marriage the  survivor  was  to  choose  two  guardians 
of  the  "  kinderbewijs  "  then  to  be  provided,  but 
to  be  entitled  to  retain  the  usufruct  of  the 
minors'  portions  during  their  minority. 

Held — (1)  that  the  survivor  and  children  were 
joint  heirs  of  the  first-dying ;  and  (2)  that  the 
will  did  not  impliedly  direct  a  continuance  of 
community  of  interest  known  as  hoedclliouder- 
scliap  after  the  dissolution  of  the  marriage  by 
death. 

Decision  of  Transvaal  Supreme  Court  ([1909] 
T.  S.  213)  affirmed. 

Natal  Bank,  Ld.  v.  Rood,  [1910]  A.  C.  570 ; 
[80  L.  J.  P.  C.  22  ;  103  L.  T.  229  ;  26  T.  L.  R. 
622— P.  C. 
IV.  CANADA. 

(a)  Dominion  Generally. 

6.  Exchequer  Court  of  Canada  in  Admiralty^ 
Jurisdiction— Claim  under  Mortgage  on  Ship~-  : 
Action  in  rem— Pleading — Abatement  of  Contract 
Price] — In  an  action  in   rem,  brought   in   the 
Exchequer  Court  of    Canada   in   Admiralty  by  j 
the   builders  of  a  ship  to   enforce   a   mortgage  I 
thereon  given  to  them  on   account  of  the  con- 
tract price  for  its  construction,  the  owners  of  ' 
the  ship  are  not  entitled  by  way  of  defence  to 
set  off  a  claim  for  unliquidated  damages  against 
the  mortgagees  for  alleged  breach  of  contract 
relating  to  the  building  of  the  ship. 

Decision  of  the  Supreme  Court  of  Canada  fiO 
Can.  S.  C.  R.  418)  reversed. 

Bow,  McLachlan&  Co.,  Ld.  <•.  Ship  Camosun 
[and  Union  Steamship  Co.  of  British 
Columbia,  Ld.,  [1909]  A.  C.  597;  79  L.  J. 
P.  C.  17  ;  101  L.  T.  167  ;  25  T.  L.  R.  833— P.  C. 

7.  Shij}pi)ig — Collision — Ships  entering  Lock — 
Canadian  Canal  Pegulations,  1895,  s.  19  (d).]  — 
The  Canadian  Canal  Regulations,  1895,  provide  by 
sect.  19,  sub-sect,  (d)  :  "  When  several  boats  or 
vessels  are  lying  by  or  are  waiting  to  enter  any 
lock  or  canal,  they  shall  lie  in  single  tier,  and  at 
a  distance  of  not  less  than  300  feet  from  such 
lock  or  entrance,  .  .  .  and  each  boat  or  vessel 
for  the  purpose  of  passing  through  shall  advance 
in  the  order  in  which  it  may  be  lying  in  such 


I  tier,  except  in  the  case  of  vessels  of   the  first 
class,  to  which  priority  of  passage  is  granted." 

The  H.,  a  steamship  belonging  to  the  respon- 
dent, was  about  to  enter  a  lock  on  a  canal  when 
the  P.,  a  steamship  of  the  first  class,  belonging 
to  the  appellants,  came  up  from  behind  and 
claimed  a  right  to  priority  of  passage.  The  H. 
went  astern  to  make  room  for  the  P.  to  pass  into 
the  lock  first,  and  lay  up  by  the  wing  wall  of 
the  lock.  Afterwards  a  collision  occurred 
between  the  two  vessels  owing  to  the  fault  of 
the  P. 

Held — tliat  the  If.  was  not  obliged  under  the 
regulations  to  go  back  to  a  distance  of  300  feet 
from  the  entrance  to  the  lock,  and  was  not  to 
be  held  also  to  blame  for  the  collision, 

Richelieu  and  Ontario  Navigation  Co.  v. 

[Taylor,  The  Havana,  [1910]  A.  C.  170 ; 

101  L.  T.  .501 ;  11  Asp.  M.  C.  315  ;  sub  now. 

The  Havana,  79  L.  J.  P.  C.  65— P.  C. 

8.  Shipping  —  Pilotage  Dues  —  Exemption — 
Ship  '^Propelled  IVholly  or  in  Part  by  Steam'" 
— "  Navigates  " — Barge  Toioed  by  Steam,  Tug — 
Canadian  Pilotage  Act  (Eevised  Statutes'  of 
Canada,  1886,  c.  80),  ss.  58,  59.]— By  the 
Canadian  Pilotage  Act,  s.  58,  "every  ship  which 
navigates  within "  certain  pilotage  districts, 
"  shall  pay  pilotage  dues,  unless  .  .  .  she  is 
exempted  under  the  provisions  of  this  Act  from 
payment  of  such  dues."  By  sect.  59,  "  the 
following  ships  .  .  .  shall  be  exempted  from 
the  compulsory  payment  of  pilotage  dues.  .  .  . 
Ships  propelled  wholly  or  in  part  by  steam." 

Held — that  a  barge  rigged  as  a  schooner, 
having  masts  with  gaffs  used  as  derricks  for  the 
discharge  of  cargo,  and  small  sails  used  to  steady 
her  in  a  strong  breeze,  which  could  not  be 
navigated  as  a  sailing  vessel  in  the  ordinary 
way,  but  was  intended  to  be,  and  was  in  fact 
always,  towed  from  port  to  port  by  a  tug,  was  a 
"ship"  which  "  navigated  "  within  the  meaning 
of  the  Act,  and  was  not  "  propelled  wholly  or  in 
part  by  steam"  so  as  to  be  exempt  from  the 
payment  of  pilotage  dues  when  navigating 
within  a  pilotage  district. 

Judgment  of  the  Supreme  Court  of  Canada 
reversed. 

TiLe  Grandee  (8  Exch.  Rep.  Canada,  54,  79) 
disapproved. 
St.  John  Pilot  Commissioners  r.  Cumber- 

[LAND  Rt.  and  Coal  Co.,  [1910]  A.  C.  208  ; 

79  L.  J.  P.  C.  67 ;  101  L.  T.  498  ;  26  T.  L.  R. 
52  ;  11  Asp.  M.  C.  312— P.  C. 

9.  Public  Lands — Water  Rights — Powers  of 
Dominion  and  Provincial  Governments.]  —  A 
grant  by  a  Provincial  Government  to  the  Do- 
minion Government  of  Canada  of  public  lands 
in  the  province  passes  the  water  rights  inci- 
dental to  such  lands,  so  that  it  is  not  competent 
for  the  Provincial  Legislature  to  deal  with  them 
by  subsequent  legislation. 

Attorney-General  for  British  Columbia  v. 
Attorney -General  for  Canada  (14  A.  C.  295) 
discussed. 

BuRRARD  Power  Co.,  Ld.  r.  R.,  103  L.  T.  404  ; 
[27  T.  L.  R.  57— P.C. 
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IV,  Canada — Continued. 

10.  Contract  hef/cficn  Banh-^—Pledqe  or  Sale  of 
Assets -Jhink  Act  [Rev.  Stat.  Can.),  1906,  c.  29.] 
— The  Bank  of  O.  was  in  difficulties,  and  would 
have  been  compelled  to  close  its  doors  if  it  had 
been  unable  to  obtain  assistance.  The  Bank  of 
M.  came  to  its  assistance,  and,  by  agreement 
between  the  two  banks,  the  Bank  of  M.  agreed 
to  "  purchase  by  way  of  discount  and  re-discount 
at  the  rate  of  6  per  cent,  all  the  call  and  current 
loans  and  overdue  debts  of  the  0.  Bank  .... 
it  being  understood  that  the  Bank  of  M.  shall 
be  entitled  to  the  benefit  and  immediate  transfer 
of  all  and  every  security  and  securities  held  for 
all  or  any  of  such  loans  and  overdue  debts." 
And,  further,  "  for  the  indirect  benefit  thereby 
accruing  to  the  Bank  of  M.  it  agrees  to  pay  to 
the  0.  Bank,  or  to  allow  and  credit  in  the 
final  adjustment  of  accounts,  the  sum  of  150,000 
dollars." 

'  Held— that  this  was  not  a  sale  by  the  0. 
Bank  of  the  whole  or  part  of  its  assets  within 
the  meaning  of  the  Canadian  Bank  Act,  and 
was  therefore  not  ultra  vires  and  void  as  not 
having  been  carried  out  in  the  manner  prescribed 
by  the  Act. 

Judgment  of  the  Court  below  affirmed. 

Decision  of  the  Court  of  Appeal  of   Ontario 
(21  Ontario  L.  R.  1)  affirmed. 
McFarland  r.    Bank   op    Montreal    and 

[Royal  Trust  Co.,  103  L.  T.  436  ;  27  T.  L.  R. 
55— P.C. 

11.  Trade  Mark — Regutration — Essentials  of 
Trade  Mark— '^  Standard" — Canadian  Trade 
Mark  and  Design  Act,  1879.] -The  Canadian 
Trade  Mark  and  Design  Act,  1879,  provides  that 
the  registration  of  a  trade  mark  may  be  refused 
"  if  the  so-called  trade  mark  does  not  contain 
the  essentials  necessary  to  constitute  a  trade 
mark,  properly  speaking";  but  it  does  not 
define  the  essentials  of  a  trade  mark. 

Held — that  the  word  "  Standard  "  being  a 
common  English  word,  used  to  convey  the 
notion  that  the  goods  to  which  it  is  applied  are 
of  high  class  or  superior  quality,  cannot  be 
properly  registered  as  a  trade  mark  under  the 
Act. 
Standard  Ideal  Co.  v.  Standard  Sanitary 

[Manufacturing  Co.,  103  L.  T.  410  ;    27 
T.  L.  R.  63  ;  27  R.  P.  C.  789— P.C. 

(b)  British  Columbia. 
See  Companies,  Xo.  16. 

(c)  Lower  Canada. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(d)  Manitoba. 
[No  paragiaphs  in  this  vol.  of  the  Digest.) 

(e)  Ontario. 

See  alio  Charities,  No.  15  ;  Insurance, 
No.  4. 

12.  Arbitration  under  Railway  Act — Appeal 
from  Award — Choice  of  Forum — Ca7iada  Rail- 
ivay  Act,  1903,  s.  168.J  —  In  Ontario  au  appeal 


from  an  award  by  arbitrators  under  the  Canada 
Railway  Act,  1903,  lies  either  to  the  High  Court 
of  Justice  for  Ontario  or  to  the  Court  of  Appeal 
for  Ontario,  but  if  the  appeal  is  taken  to  the 
High  Court  no  appeal  lies  from  its  decision  to 
the  Court  of  Appeal  or  to  the  Supreme  Court  of 
Canada. 

James  Bay  Ry.  Co.   r.  Armstrong,    [1909] 

[A.  C.  624  ;  79  L.  J.  P.  C.  11  ;  101  L.  T.  362  ; 

26  T.  L.  R.  1— P.  C. 

13.  Mining  Claim — Land  Withdrawn  from 
Exploration — Mines  Act  (^Rev.  Stat.  Ont.  c.  36).  J 
— Where  lands  of  the  Crown  have  been  with- 
drawn from  exploration,  the  officials,  acting 
under  the  Mines  Act  of  Ontario,  are  justified 
in  refusing  to  recognise  a  mining  claim  made 
after  such  withdrawal. 

Decision  of  Court  of  Appeal  for  Ontario 
affirmed. 

Florence  Mining  Co.  r.  Cobalt  Mining  Co., 
[102  L.  T.  375— P.  C. 

14.  Railway  Company  —  Powers  —  Power  to 
Construct  Street  Railways  loithout  Consent  of  Cor- 
poration— Stat.  8  Edw.  7,  c.  112,  s.  \— Effect  on 
Former  Peeision.~\ — The  respondent  company 
were  incorporated  by  Act  of  Parliament  with 
power  to  lay  down  railways  on  the  streets  of  a 
city.  Disputes  arose  between  the  corporation  of 
the  city  and  the  company  as  to  the  selection  of 
streets  for  new  lines  when  required,  and  it  was 
decided  in  1907  that,  under  the  agreement 
between  the  parties,  which  was  confirmed  by  the 
Act,  it  was  for  the  company  to  decide  what  new 
lines  should  be  laid  down,  and  what  routes 
should  be  adopted.  Afterwards,  in  1908,  an  Act 
was  passed  (8  Edw.  7,  c.  112)  which  enacted  by 
sect.  1:  "Notwithstanding  anything  contained 
in  the  Act"  incorporating  the  respondent  com- 
pany and  confirming  the  agreement,  "  and  not- 
withstanding any  judicial  decision  interpreting 
the  efi'ect  of  the  said  Act  and  the  said  agreement, 
it  is  hereby  declared  that  it  is  and  always  has 
been  the  true  intent  and  meaning  of  the  said  Act 
that  the  rights  retained  and  secured  to  the  cor- 
poration .  .  .by  the  said  agreement  as  to  the 
control  and  management  of  the  streets  of  the 
said  city,  and  as  to  establishing  and  laying  down 
new  lines  of  railway,  and  as  to  extending  the 
street  car  service  upon  the  streets  of  the  said 
city  .  .  .  have  not  been  and  are  not  affected  by 
the  said  Act,  but  the  said  rights  remain  and  are 
as  set  out  in  the  said  agreement." 

Held — that  the  decision  in  the  former  case 
was  not  affected  by  the  legislation  of  1908,  and 
that  the  corporation,  their  servants  and  agents, 
should  be  restrained  from  preventing  or  inter- 
fering with  the  construction  by  the  company  of 
additional  railvpays,  in  accordance  with  an  order 
of  the  Ontario  and  Municipal  Board,  upon  streets 
selected  by  the  company. 

Decision  of  C.  A.  for  Ontario  affirmed. 
Toronto  Corporation  v.  Toronto  Ry.  Co  , 

[1910]  A.  C.  312  ;  79  L.  J.  P.  C.  94  ;  102  L.  T. 
299- P.  C. 

15.  Common  Schod  Fund — Lands  in  Ontario — 
Rights  of  Quebec— Submission  of   Questions  in 
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IV.  C&n&da,— Co /It  hiued. 

Dispute  to   Arhitratto7i — Jurisdiction   of  Afhi- 

trators  to  Eivtertain  Certain  Claims  by  Quebec.'] 

Held,  that  the  arbitrators  appointed  by  the 
Provinces  of  Ontario  and  Quebec  for  the  ascer- 
tainment and  determination  of  the  principal  of 
the  Common  School  Fund  and  the  amount  for 
which  Ontario  was  liable  had  no  jurisdiction  to 
entertain  claims  by  Quebec  against  Ontario  in 
respect  of  deductions  and  remissions  allowed  by 
Ontario  to  the  purchasers  of  certain  of  the 
common  school  lands. 

Decision   of    Supreme   Court   of   Canada   (42 
Can.  S.  C.  R.  161)  affirmed. 
Attorney-General   for  the   Trovince  of 

[Quebec  r.  Attorney-General   for  the 

Province   of    Ontario,   [1910]  A.  C.  627; 

80  L.  J.  P.  C.  35  ;  103  L.  T.  328  ;  26  T.  L.  R. 
679— P.  C. 

16.  Indian  Lands — E.rtinguishment  of  Indian 
Title  —  Payment  by  Dominion  —  Liability  of 
Ontario.'] — The  Province  of  Ontario  is  not  liable 
to  pay  a  proportion  of  the  annuities  and  other 
moneys  which  the  Dominion  of  Canada  bound 
itself  in  the  name  of  the  Crown  to  pay  to  the 
Salteaux  tribe  of  the  Ojibeway  Indians  under 
the  Treaty  of  October  3rd,  1873. 

Decision   of   Supreme   Court   of    Canada  (42 
Can.  S.  C.  R.  1)  affirmed. 
Dominion    of     Canada    r.     Province    of 

[Ontario,  [1910]  A.  C.  637  ;  80  L.  J.  P.  C. 
32  ;  103  L.  T.  331  ;  26  T.  L.  R.  681— P.  C. 

(f)  Quebec. 
Sec  also  No.  l.j,  supra  ;  INSURANCE,  No.  12. 


17.   ]->t, 

Bu^iupss  I, 

by  I\ 


■/»' 


ciiil  Corporation  Carrying  on 

v — Employment  of  Traveller 

■ponttioa — Quebec  Act  (4  Edw.  7, 


c.  34).]— The  Quebec  Act  (4  Edw.  7,  c.  34) 
enacts  that  no  extra-provincial  corporation 
shall  carry  on  business  in  the  province  of  Quebec 
unless  it  has  obtained  a  licence.  An  American 
corporation  emploj^ed  a  traveller  to  obtain  orders 
in  the  province  of  Quebec,  which  orders  were 
sent  to  the  office  of  the  corporation  in  the 
United  States,  from  which  the  goods  ordered 
were  sent  direct  to  the  purchaser,  who  paid  the 
corporation  direct. 

Held — that  the  corporation  were  not  carrying 
on  business  in  the   province    of  Quebec  within 
the  meaning  of  the  Act. 
Standard  Ideal  Co.  v.  Standard  Sanitary 

[Manufacturing   Co.,  103  L.  T.  440  ;  27 
T.  L.  R.  63  ;  27  E.  P.  C.  789— P.O. 

V.  CEYLON. 

18.  Roman-Dutch  Law — Malicious  Prosecution 
— Malice — Burden  of  Proof.] — A  prosecution 
instituted  without  malice  and  with  reasonable 
and  probable  cause  cannot,  under  the  Roman- 
Dutch  law,  be  held  to  amount  to  an  act  of 
aggression.  An  animus  injurice  in  the  prosecutor 
cannot  therefore  be  inferred  from  the  mere  fact 
that  the  prosecution  has  failed  and  the  accused 
been  acquitted.      The  burden   of  proving  the 


existence  of  malice  rests  under  the  Roman- 
Dutch  law,  as  under  English  law,  on  the  plaintifE 
in  such  an  action. 

COREA  V.  Peiris,  [1909]   A.  C.   549;  79  L.  J. 
[P.  C.  25  ;  100  L.  T.  790  ;  25  T.  L.  R.  631— P.  C. 

Aa.  CHANNEL  ISLANDS. 

See  Husband  and  Wife,  No.  1. 

VII.  GIBRALTAR. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  HONG  KONG. 

19.  Perjury — Summary  Committal — Ko  Opp>or- 
tunity  of  giving  Reasons  against  Summary 
Procedure — Hong  Kong  Ordinance  (No.  3  of 
1873,  s.  31).]— The  appellants  were,  under  the 
provisions  of  sect.  31  of  the  Hong  Kong  Ordi- 
nance No.  3  of  1873,  summarily  committed  to 
prison  for  corrupt  perjury  in  open  Court. 

Held — that  the  committal  was  bad,  inasmuch 
as  no  opportunity  had  been  given  the  appellants 
for  explanation  or  correction  of  any  misappre- 
hension as  to  what  had  been  said  or  meant  by 
them  in  the  evidence  they  had  given. 
Chang  Hang  Kiu  r.  Piggott,  In  re  Lai 

[HiNG  Firm,  [1909]  A.  C.  312  ;  78  L.  J.  P.  C. 

89  ;  100  L.  T.  310  ;  25  T.  L.  R.  381  ;  21  Cox, 
C.  C.  778— P.  C. 

VIIIA.  ISLE  OF  MAN. 

See  also  Specific  Performance,  No.  1. 

20.  Appeal — New  Trial — Appellate  Jurisdic- 
tion Act,  1867, .«.  3.] — Under  the  Appellate  Juris- 
diction Act  of  1867  of  the  Isle  of  Man  a  litigant, 
who  has  had  a  verdict  given  against  him  in  the 
Court  of  first  instance,  is  not  entitled  as  of  right 
to  a  new  trial  on  the  same  evidence,  but  the 
Court  is  entitled  to  a-eview  the  proceedings 
at  the  trial,  both  with  respect  to  questions  of 
law  and  questions  of  fact  (except  as  to  the 
admission  or  rejection  of  evidence)  and  to 
determine  all  questions  of  law,  and  as  to 
questions  of  fact  or  questions  of  damages,  subject 
to  the  limitations  in  the  first  proviso  to  the 
section,  the  Court  has  a  discretion  either  to 
order  a  new  trial  or  to  order  judgment  to  be 
entered  for  either  party. 

Gill  v.  Westlake,  [1910]  A.  C.  197  ;  79  L.  J. 
[P.  C.  73  ;  101  L.  T.  764  ;  26  T.  L.  R.  201— P.  C. 

IX.  JAMAICA. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IXb.  MALTA. 

[No  paragrajjhs  in  this  vol.  of  the  Digest.] 

IXc.  MAURITIUS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  NEWFOUNDLAND. 

21.  Railway — Telegrapli  Company — "■  Ed- elu- 
sive Rigid  " — RigJit  of  Railway  Compiany  to  Erect 
and  Worli  Telegrapli  Lines.] — By  an  agreement 
between  a  railway  company  and  a  telegraph 
company,  the  railway  company  granted  to  the 
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X.  Newfoundland — Continued. 
telegraph  company  the  exclusive  right  for  a  term 
of  years  to  enter  upon  tlie  railway  company's 
lands  and  to  build,  erect,  maintain,  and  operate 
upon  and  along  those  lands  as  many  lines  of 
telegraph  for  the  purpose  of  the  telegraph  com- 
pany's business  as  that  company  might  (U,em 
necessary,  and  a  special  wire  for  the  use  of  the 
railway  company  for  use  in  and  about  its  man- 
agement. By  a  subsequent  clause  the  railway 
company  agreed  not  to  pass  or  transmit  com- 
mercial messages  over  their  special  wire  except 
for  the  benefit  and  account  of  the  telegraph 
company. 

Held— that  the  "  exclusive  right "  granted  to 

the  telegraph  company  of  entering  and  erecting 

and  working  the  telegraph  lines  did  not  exclude 

the  right  of  the  railway  company  to  erect  and 

work  telegraph  lines  on  its  own  property  for  the 

purposes  of  its  railway  business. 

Reid  Newfoundland  Company  v.   Anglo- 

r American  Telegraph  Company,   [1910] 

A.  C.  560  ;  80  L.  J.  P.  C.  20  ;  103  L.  T.  145  ; 

26  T.  L.  R.  014— P.  C. 

XI.  NEW  ZEALAND. 

22.  Death  Duties  — New  Zealand  Deceased 
Perso?is'  Estates  Dnties  Act,  1881,  «.  35— Stamp 
— Deed  of  Gift — JVeiv  Zealand  Stamp  Acts.]  — 
By  sect.  35  of  the  New  Zealand  Deceased 
Persons'  Estates  Duties  Act,  1881,  "  it  shall  be 
lawful  for  any  Court  of  competent  jurisdiction 
...  to  declare  any  disposition  of  real  or  personal 
property  to  have  been  made  for  the  purpose  of 
evading  the  duty  imposed  by  this  Act,  and  also 
to  declare  that  duty  is  payable  on  the  property 
comprised  in  such  disposition.  .  .  ." 

Held— that  if  the  transaction  in  question  is 
real  and  bond  fide,  the  intention  to  avoid  the 
payment  of  death  duties  is  not  enough  to  bring 
it  within  the  section.         ! 

A  deceased  person  gave  to  his  daughter  a 
general  power  of  attorney  under  which  she  with 
his  consent  received  moneys  due  to  him  on 
mortgages  and  lent  the  money  again  to  the  same 
mortgagor  in  her  own  name. 

Held— that  there  was  no  gift  to  the  daughter 
by  any  document,  and  therefore  no  stamp  duty 
was  payable  as  on  a  deed  of  gift. 

Judgment  of  the  Court  of  Appeal  for  New 
Zealand  affirmed. 
Minister  of    Stamps    r.  Townend,   [1909] 

[A.  G.  633 ;  79  L.  J.  P.  C.  5  ;  101  L.  T.  354— 

P.O. 

23.  OasworUs — ^'■Gasworks  and  Plant '" — Pur- 
chase by  Mnmcipal  Corporation — Bam  of  Assess- 
ment— Hamilton  Gasworhs  Act,  1895,  ss.  2,  44, 
4G(1).] — The  expression  "gasworks  and  plant" 
in  the  Hamilton  Gasworks  Act,  1895,  includes 
not  only  the  works  themselves  m  the  material 
sense,  but  the  undertaking  as  a  going  concern. 

Decision  of  Court  of  Appeal  of  New  Zealand 
(27  New  Zealand  L.  R.  1020)  revei  sed. 
Hamilton  Gas  Co.  r.  Hamilton  Corporation, 

[1910]  A.  C.  300  ;  79  L.  J.  P.  C.  76  ;   102  L.  T. 
372  ;  74  J.  P.  185  ;  26  T.  L.  R.  377— P.  C. 


24.  Lease  —  Breach  of  Covenant  —  Bight  to 
Bencwal  of  Lease — Breach  of  Condition  Precedent 
— Specific  Performance— New  Zealand  Property 
Law  Act,  1908,  s.  94  (1).]— The  New  Zealand 
Property  Law  Act,  1908,  does  not  enable  the 
Court  to  give  relief  against  failure  to  perform  a 
condition  precedent.  Therefore  where  a  lease 
gave  the  tenant  the  option  of  a  renewal  of  the 
lease  upon  the  expiration  of  the  term  originally 
granted,  upon  his  performing  and  fulfilling  all 
the  covenants  contained  in  the  lease  up  to  the 
expiration  of  the  term,  and  the  tenant  gave 
notice  of  his  desire  to  have  a  renewal,  but  the 
Court  found  that  he  had  committed  breaches  of 
the  covenants  : — 

Held— that  the  tenant  was  not  entitled  to 
specific  performance  of  the  agreement  to  renew 
upon  making  compensation  in  money  for  any 
damages  caused  by  his  breaches  of  covenant. 

Decision  of  Court  of  Appeal  of  New  Zealand 
reversed. 

Greville  v.  Parker,  [1910]   A.    C.  335;  79 
[L,  J.  P.  C.  86  ;  102  L.  T.  380  ;  26  T.  L.  R.  375 


-P.  C. 


XII.  SHANGHAI. 


25.  Juri.^diction  —  Forfeiture  of  Ship  —  Un- 
authorised Use  of  British  Flag — Condemnation 
by  Foreign  Court  —  Merchant  Shipping  Acts, 
1894  (57  &  58  Vict.  c.  60),  ss.  69,  76  ;  and  1906 
(6  Edw.  7,  c.  48),  s.  51.]— Under  sect.  76  of  the 
Merchant  Shipping  Act,  1894,  only  Courts 
which  are  within  the  dominions  of  the  Crown 
can  decree  the  forfeiture  of  a  ship.  Therefore 
the  Supreme  Court  for  China  and  Korea  at 
Shanghai  has  no  jurisdiction  to  decree  the  for- 
feiture of  a  ship  for  having,  contrary  to  sect.  69 
of  the  same  Act,  used  the  British  flag  without 
authority  to  do  so. 

The  Owners  of  and  Parties  Interested 
[in  the  Steamship  Maori  King  v.  His 
Britannic  Majesty's  Consul-General  at 
Shanghai,  [1909]  A.  C.  562  ;  78  L.  J.  P.  C. 
138  ;  100  L.  T.  787  ;  25  T.  L.  R.  545  ;  53  Sol. 
Jo.  519  ;  11  Asp.  M.  C.  248— P.  C. 

XIII.  SIERRA  LEONE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIIIB.  STRAITS  SETTLEMENTS. 

26.  Singajiore  Harbour — Collision — Defence  of 
Compulsory  Pilotage — Straits  Settlements  Ordi- 
nances, (1879)  A'o.  8,  S.S.  1,  12  ;  (1885)  No.  5, 
s.  4  ;  (1905)  jYo.  8,  ss.  21,  32  ;  (1905)  A'o.  7,ss.  20, 
23.] — Pilotage  in  Singapore  Harbour  is  not  com- 
pulsory. 

The  Polynesien,  [1910]  P.  28  ;  79  L.  J.  P.  45  ; 
[101  L.  T.  749  ;  11  Asp.  M.  C.  354— Bigham, 

Pres. 

XIV.  TRINIDAD. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XV.  ZANZIBAR. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 
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XVI.  INDIA. 

See  also  Extradition  and  Fugitive 
Offenders. 

27.  Insolvency  —  (Aniflict  of  Jurisdiction  — 
Punjab  Lairs  Act  IV.  of  \S12— Insolvent  Debtors 
(_India)  Act,  1848  (11  &  12  Vict.  c.  21).]— A  firm 
of  traders  carried  on  business  at  various  places  in 
the  Punjab,  and  also  at  Bombay.  In  1900,  on 
the  application  of  a  creditor,  an  order  was  made 
by  an  Insolvency  Court  in  the  Punjab  declaring 
the  firm  to  be  insolvent  and  requiring  them  to 
furnish  lists  of  property,  creditors,  and  debtors. 
Subsequently,  on  the  application  of  other  credi- 
tors, the  High  Court  at  Bombay  adjudicated  the 
firm  to  be  insolvent  under  11  &  12  Vict.  c.  21, 
and  made  an  order  vesting  the  property  of  the 
debtors  in  the  Official  Assignee  at  Bombay,  who 
thereupon  applied  to  the  Insolvency  Court  in 
the  Punjab  that  the  debtors'  property  within 
the  juripdiction  of  that  Court  should  be  handed 
over  to  him. 

Held — that  under  the  Punjab  Act  no  trans- 
fer of  the  debtors'  property  had  been  effected  to 
the  Punjab  Court,  and  that  the  property  had 
vested  in  the  Official  Assignee,  Bombay,  who 
was  therefore  entitled  to  the  order  asked  for. 

Official  Assignee,  Bombay  v.  Registrar 

[of  the  Small  Cause  Court  at  Amritsar 

AND  Another,  102  L.  T.  258  ;  26  T.  L.  R.  353 

— P.  C. 

28.  Landlord  and  Tenant — Joint  Landlords — 
Suit  to  Enhance  Rent — Bengal  Tenancy  Act, 
1885.] — A  suit  to  enhance  rent  is  a  thing  autho- 
rised by  the  Bengal  Tenancy  Act,  1885,  and  in 
such  a  suit,  where  two  or  more  persons  are  joint 
landlords,  all  the  joint  landlords  must  join  as 
co-plaintiffs. 

Roy     Jatindra      Nath     Chowdhri     and 

[Another  v.  Prasanna  Kumar   Banerji 

AND  Others,  27  T.  L.  R.  93— P.  C. 


DEPOSIT. 

„  See  Bailment  I  Bankers;  Building 
Contracts,  No.  1 ;  Insurance  ; 
Parliament. 


DEPOSITIONS. 

See  Criminal  Law  and  Procedure 
Evidence  ;  Magistrates,  No.  7. 


DERELICT. 

See  Shipping  and  Navigation. 


DESCENT    AND    DISTRIBU- 


col. 
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TION. 

I.  Devolution  of  Estate 
II.  Distribution  op  Assets     . 

[No  paragraphs  in  thi.s  vol.  of  the  Digest.] 

See  Executors  ;  Husband  and  Wife, 
No.  5 ;  Landlord  and  Tenant, 
No.  5  ;  Rentcharges,  No.  3  ;  Wills, 
No.  9. 

I.  DEVOLUTION  OF  ESTATE. 

See  Charities,  No.  16. 

II.  DISTRIBUTION  OF  ASSETS. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 


DESIGNS. 

See  Trade!  Marks  ant)  Designs. 


DETINUE  AND  DETENTION. 

[Kg  paragraphs  in  this  vol.  of  the  Digest.] 

DEVISE. 

See  Wills. 


DIGNITIES. 

See  Peerages  and   Dignities  : 
TisH  Law,  No.  2. 


DILAPIDATIONS. 

See  Ecclesiastical  Law  ;   Landlord 
AND  Tenant. 


DIRECTORS. 

See  Companies. 


DISABILITIES. 


See  Husband 
Lunatic. 


AND    Wife  ;    Infants  ; 
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DISCOVERY,  INSPECTION,  & 
INTERROGATORIES. 

COL. 

I.  Discovery. 

(a)  In  general 1"7 

(&)  Privilege 178 

(c)  Ship's  Papers 1^8 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Inspection 178 

III.    INTERROGATOEIES  .  .  .  .178 

/^fi^flZw  Evidence  ;  Husband  and  Wife, 
Master  xsd  Servant,  No.  71  ; 
Patents  ;  Practice. 

I.  DISCOVERY. 

See  also  No.  6,  infra. 

(a)  In  general. 

1.  Banltrvjrtcy—ApjjlicaUon  by  Petitioning 
Creditor— Banhvuptcy  Rules,  r.  12—Banhruptcy 
Act,  1883  (40  &  i7  Vict.  c.  52),  s.  27.]— An  order 
for  discovery  or  interrogatories  will  not  be  made 
to  assist  a  petitioning  creditor  in  proving  the 
allegations  in  a  bankruptcy  petition.  A  peti- 
tioning creditor  in  an  affidavit  verifying  the 
petition  should  confine  himself  to  facts  within 
his  own  knowledge. 

In  re  a  Debtor  (No.  7  of  1910),  [1910]  2  K.B. 
[59  ;  suh  nom.  In  re  A  Debtor,  102  L.  T. 
691  ;  suh  nom.  In  re  A  Debtor,  Ex  parte 
Petitioning  Creditors,  26  T.  L.  R.  429  ; 
s^ib  nom.  In  re  A  Dkbtor,  Ex  parte 
Taylor  &  Co.,  54  Sol.  Jo,  459— C.  A. 

2.  Libel  — Affidavit  of  Documents — Balance 
Sheets  Disclosed — Obligation  to  Disclose  Books 
from  loliiclb  Balance  Sheets  made  vp.']  —  The 
plaintiffs  claimed  damages  for  a  statement  pub- 
lished by  the  defendants  alleging,  as  the  plain- 
tiffs averred,  that  the  plaintiff  company  had  no 
chance  of  success.  The  defendants  denied  that 
the  words  used  bore  the  meaning  attributed  to 
them  by  the  plaintiffs,  and  pleaded  that  they 
were  true  in  their  ordinary  signification.  The 
plaintiffs  filed  an  affidavit  of  documents  to  which 
they  scheduled  their  balance  sheets  and  reports. 
Upon  the  application  of  the  defendants  an  order 
was  made  for  a  further  and  better  affidavit  of 
documents,  upon  the  ground  that  the  plaintiffs 
had  not  disclosed  the  books  from  which  the 
balance  sheets  were  made  up. 

Held — that  the  order  had  been  rightly  made, 
and  that  in  any  case  the  House  would  be  slow  to 
interfere  with  it,  as  the  question  involved  was 
whether  the  discretion  of  the  Master  and  judge 
at  chambers  had  been  rightly  exercised  in  making 
the  order. 

Decisionof  C.  A.  ([1910]  1  K.B.  904  ;  79  L.J. 
K.  B.  423  ;  102  L.    T.  225  ;  26  T.   L.  R.  345) 
affirmed. 
Kent  Coal  Concessions,  Ld.  v.  Duguid  and 

[Others,  [1910]  A.  C.   452  ;    79  L.  J.  K.  B. 

872  ;  103  L.  T.  89  ;  26  T.  L.  R.  571  ;  54  Sol. 
Jo.  634— H.  L. 


(b)  Privilege. 

3.  Member  of  Trade  Union — Legal  Aid — Letters 
to  Society  Placing  Facts  of  Alleged  Wrongfid 
Dismissal  before  Committee.] — The  appellant,  a 
signalman,  was  dismissed  from  the  service  of  the 
respondent  company.  He  was  a  member  of  the 
Amalgamated  Society  of  Railway  Servants,  and 
requested  that  his  case  should  be  taken  up  by 
the  society.  By  the  rules  of  the  society  full 
particulars  were  required  before  legal  assistance 
could  be  expected  from  it  in  cases  of  unjust 
dismissal.  The  sanction  of  the  society's  execu- 
tive committee  or  general  secretary  was  needed 
before  the  society's  solicitor  was  engaged.  An 
action  claiming  damages  for  wrongful  dismissal 
having  been  commenced  at  the  expense  of  the 
society,  the  railway  company  took  out  a  summons 
for  discovery  of  nil  letters  which  had  passed 
between  the  plaintiff  and  the  society,  giving  the 
society  the  information  which  had  led  them  to 
institute  proceedings. 

Held — that  such  letters  were  not  legal 
professional  communications,  and  were  not 
protected  by  the  privilege  attaching  to  such 
communications. 

Anderson  v.  BanJi  of  British  Columbia  ((1876) 
2  Ch.  D.  644, 2}er  James,  L.  J.,  at  p.  656)  approved. 

Decision  of  C.  A.  (52  Sol.  Jo.  840)  affirmed. 
JONESr.GREAT  CENTRAL  RY.   Co.,  [1910]  A.  C 

[4  ;  79  L.  J.  K,  B.  191  ;  100  L.  T.  710  ;  53  Sol 
Jo.  428— H.  L 

(c)  Ship's  Papers. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  INSPECTION, 

4.  Bankers'  Books — Power  of  Magistrate  to 
Make  Order  for  Inspection — Bankers'  Books 
Evidence  Act,  1879(42  &  43  Vict.  c.  W),  ss.  7, 
10.] — A  magistrate  has  power  to  make  an  order 
for  the  inspection  of  a  banker's  book  under 
sect.  7  of  the  Bankers'  Books  Evidence  Act, 
1879. 

R.  V.  Bradlaugk  ((1  883)  15  Cox,  C.  C.222  n.— 
dictum  of  Coleridge,  J.)  not  followed. 
R.    V.    KiNGHORN    AND    ANOTHER,    EX    PARTE 

[Dunning,    [1908]   2   K.   B.  949  ;    78  L.  J. 

K.  B.  33  ;  99  L.  T.  794  ;  72  J.  P.  478  ;  21  Cox, 

C.  C.  727— Div.Ct. 

5.  Libel  —  Innuendo — Meaning  Attached  by 
Defendant  to  Words  Complained  of—Inadnvissl- 
bility.] — In  an  action  for  libel,  interrogatories 
which  in  substance  ask  whether  the  defendant 
meant  by  the  words  complained  of  that  which  is 
alleged  to  have  been  their  meaning  by  the 
innuendo  are  not  admissible. 

Foster  v.  Perryman  ((1891)  8  T.  L.  R.  115)  not 
followed. 
Heaton  v.  Goldney.   [1910]   1  K.  B.  754  ;  79 

[L.  J.  K.  B.  541  ;  102  L.  T.  451  ;  26  T.  L.  R. 
383  ;  54  Sol.  Jo.  391— C.  A. 

III.  INTERROGATORIES. 

See  No.  1,  supra. 

6.  Contents  of  Documents— Joint  Possession  of 
Defendant  and  Others — No  Rigid  to  Production 
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III.  Interrogatories  — t'c'////;»/f^/. 
—Inten-oiiatonj  a^  to  Contents— U.  S.C.,  Ord.  31, 
r.  12.] — Where  a  defendant  sets  out  documents 
in  his  affidavit  of  documents  as  being  in  his 
possession  or  power  jointly  with  his  partners  and 
objects  to  produce  the  documents  on  that  ground, 
the  Court  has  power  to  allow  an  interrogatory  to 
be  administered  by  the  plaintiff  asking  the  defen- 
dant what  are  the  contents  of  the  documents 
which  he  so  objects  to  produce  and  requiring 
copies  of  them  to  be  exhibited  to  the  answer. 
Eattenbeery  r.  Monro,  [1910]  W.  N.  245  ; 
[103  L.  T.  560  ;  55  Sol.  Jo.  70— Eve,  J- 


DISEASES. 


See  Animals  ;  Public  Health. 


DISHONOUR. 

See  Bills  of  Exchange. 


DISORDERLY  CONDUCT. 

Sec  Criminal   Law  and  Procedure 
Intoxicating  Liquors. 


DISORDERLY   HOUSES. 

See  Criminal  Law  and  Procedure. 


DISTRESS. 

COL. 

I.  In  General 179 

II.  Exemptions. 
(«)  Generally 180 

[No  paiagiaphs  in  tliis  vol.  of  the  Digest.] 
(?>)  Goods  of  Third  Persons.         .         .  180 
III.  Procedure. 

(a)  Bailiff 181 

[Kg  paragraphs  in  this  vol.  of  the  Digest.] 

(V)  Possession 181 

[No  paragraphs  in  this  vol.  of  the  Digest.! 

00  Rescue 181 

[No  paragraphs  m  this  vol.  of  the  Digest.] 

id)  Sale 181 

[ISTo  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Animals,    No.  10;    Landlord 
AND  Tenant,  No.  7  ;  Rates,  No.  7. 

I.  IN  GENERAL. 

1.  "  Xo    Sufficient    Distress  "  —  Ecidence  — 
Conntij   Courts  Act,  1888  (51   &    52  Yict.   c.  43), 


.?.  139.] — It  is  not  a  condition  precedent  to 
proceeding  under  s.  139  of  the  County  Courts 
Act,  1888,  that  a  distress  should  have  been 
put  in  and  proved  to  be  ineffectual.  "  No 
sufficient  distress "  may  be  proved  by  other 
evidence. 

RiCKETT    y.  Green,  [1910]    1   K.  B.  253;    79 
[L.  J.  K.  B.  193  ;  102  L.  T.  IC— Div.  Ct. 

See  S.  C.  under  Landlord  and  Tenant,  VI. 


II.  EXEMPTIONS. 

(a)  Generally. 

[No  paragiaplis  in  tliis  vol.  of  the  Digest.' 

(b)  Goods  of  TMrd  Persons. 

2.  Hire-purchase  Ar/reement  31adc  htj  Wife 
of  Tenant — Goods  in  Possession  or  Disposition 
of  Tenant — Laio  oj  Distress  Amendment  Act, 
1908  (8  Edw.  7,  c.  53),  ss.  1,  4  (1).]— By  sect.  1 
of  the  Law  of  Distress  Amendment  Act,  1908, 
exemption  from  distress  for  rent  is  given  in 
respect  of  the  goods  of  a  person  not  being  the 
tenant  of  the  premises  ;  and  by  sect.  4,  the 
Act  is  not  to  apply  to  "  goods  comprised  in  any 
bill  of  sale,  hire-purchase  agreement,  or  settle- 
ment made  by  such  tenant,  nor  to  goods  in  the 
possession,  order,  or  disposition  of  such  tenant  " 
as  the  reputed  owner  thereof. 

Piano  manufacturers  lent  to  the  wife  of  the 
tenant  of  a  house  a  jiiano  under  a  hire-purchase 
agreement  under  which  the  piano  was  to  con- 
tinue to  be  the  property  of  the  owners  until  all 
the  instalments  payable  for  the  hire  of  the 
piano  were  paid.  Before  all  these  instalments 
were  paid,  the  landlord  levied  a  distress  for  rent 
due  by  the  tenant  and  seized  the  piano  which 
was  in  the  premises.  In  an  action  hj  the 
owners  of  the  piano  for  illegal  distress  : — 

Held — that  the  words  "made  by  such 
tenant "  in  sect.  4  apply  to  "  bill  of  sale  "and  to 
"  hire-purchase  agreement "  as  well  as  to  the 
word  "  settlement,"  and  that  therefore  a  hire- 
purchase  agreement  to  come  within  this 
cxcei^tion  must  be  one  made  by  the  tenant. 

Held — that  the  piano  did  not  come  within 
the  exception  in  sect.  4  either  as  being  "  goods 
comprised  in  a  hire-pm'chase  agreement  "  or  as 
"  goods  in  the  possession,  order,  or  disposition  of 
such  tenant  "  as  the  reputed  owner  thereof,  and 
that  therefore  the  piano  came  within  the  pro- 
tection given  by  sect.  1,  and  was  exempt  from 
the  distress. 

S/ienstone  v.  Freeman  (infra)  approved. 

Decision  of  Div.  Ct.  (102  L.  T.  687  ;  2Q  T.  L.  R. 
459  ;  54  Sol.  Jo.  478)  affirmed. 
Rogers,  EuNGBLUT  &  Co.  v.  Martin,  [1911] 

[1  K.  B.   19  ;    [1910]  W.  N.  223  ;  103  L.  T. 
527  ;  27  T.  L.  R.  40  ;  55  Sol.  Jo.  29— C.  A. 

3.  Piano  Hired  bij  Lessee  of  Theatre — Trade 
Custom — Goods  i7i  Possession,  Order,  or  Disposi- 
tion of  Lessee — Reputed  Ownership — Liahility  of 
Piano  to  Distress — Laio  of  Distress  Amendment 
Act,  1908  (8  Edw.  7,  e.  53),  ss.  1,  4.]— In  the 
absence  of  evidence  establishing  a  custom  that 
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II.  Exemptions — Confuiucd. 
pianos  arc  so  constantly  hired  to  lessees  of 
theatres  for  theatrical  purposes  as  to  exclude 
the  doctrine  of  reputed  ownership,  the  Court 
cannot  assume  as  a  matter  of  law  that  the  lessee 
of  a  theatre  is  not  the  true  owner  of  a  piano 
which  is  in  the  theatre.  In  such  a  case  the  piano 
is  not  exempted  by  the  Law  of  Distress  Amend- 
ment Act,  1908,  from  liability  to  distress  by  the 
landlord  of  tlic  theatre. 

Chappell  v.  Harrison,   103  L.  T.  594  ;  27 
[T.  L.  R.  85— Div.  Ct. 

4.  Piano  0)1  Hire-purcliase  System  hi  Possession 
of  Tenant's  Wife — Laio  of  Distress  Amendment 
Act,  1908  (8  Edw.  7,  c.  53),  s.  4.]— Sect.  -1  of  the 
Law  of  Distress  Amendment  Act,  1908,  provides 
that  the  protection  given  by  the  Act  shall  not 
apply  to  "  goods  comprised  in  any  bill  of  sale, 
hire-purchase  agreement,  or  settlement  made  by 
such  tenant." 

Held — that  the  words  "  made  by  such  tenant " 
apply  not  only  to  the  word  "  settlement,"  but 
also   to  the  words  "bills  of   sale"   and  "hire- 
purchase  agreement." 
Shenstone  &  Co.  V.  Freeman,  [1910]  2  K.  B. 

[84  ;  79  L.  J.  K.  B.  982  ;  102  L.  T.  682  ;  26 
T.  L.  R.  416  ;   54  Sol.  Jo.  477— Div.  Ct. 

5.  Declaration  of  Ownership  —  Signature  to 
Declaration  —  Partnersliip  —  Laio  of  Distress 
Amendment  Act,  1908  (8  Edw.  7,  c.  53),  s.  1— 
Statutory  Declarations  Act,  1835  (5  &  6  Will.  4, 
c.  62).] — The  declaration  to  be  made  under 
sect.  1  of  the  Law  of  Distress  Amendment  Act, 
1908,  by  an  under-tenant,  lodger,  or  other  person 
whose  goods  have  been  seized  under  a  distress 
need  not  be  a  statutory  declaration  under  the 
Statutory  Declarations  Act,  1835. 

Where  the  goods  belong  to  a  partnership  the 
declaration  need  not  be  signed  by  each  member 
of  the  firm.  It  is  sufficient  if  it  is  signed  by 
one  partner  with  the  authority  of  the  other 
members  of  the  firm. 
Rogers,    Eungblut   &   Co.    r.  Martin,  102 

[L.  T.  687  ;  26  T.  L.  R.  459  ;  54  Sol.  Jo.  478— 
Div.  Ct. 

See  S.  C.  on  appeal,  supra,  when  the  appeal  on 
the  above  points  was  abandoned. 

III.  PROCEDURE. 

(a)  Bailiff. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Possession. 

[No  parngrax)lis  in  this  vol.  of  the  Digest.) 

(c)  Rescue. 
[No  paragraphs  in  this  vol.  of  the  Digest.l 

(d)   Sale. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 


DISTRIBUTION. 

See  Descent  and  Distribution. 


DISTRICT  COUNCILS. 

See  Local  Government. 


DISUSED  BURIAL  GROUND. 

See  Burial  and  Cremation. 


DITCHES. 

See  Highways  ;   Sewers  and  Drains. 


DIVIDEND  WARRANT. 

See  Companies. 


DIVIDENDS. 

Sec  Bankruptcy  ;  Companies. 


DIVORCE. 


See  Husband  and  Wife. 


DOCKS. 


See  Railways  and  Canals  ;  Shipping 
AND  Navigation  ;  Waters  and 
Watercourses. 


DOCTORS. 

See  Medicine  and  Pharmacy. 


DOGS. 


See  Animals. 


DOMESTIC   ANIMALS. 


See  Animals. 


DOMICIL. 

See  Bankruptcy  ;  Conflict  of  Laws. 
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DONATIO   MORTIS    CAUSA. 

See  Gifts. 


DOWER. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


DRAINAGE. 

See  Metropolis  ;    Nuisance  ;    Public 
Health  ;  Seweks  and  Drains, 


DRAMATIC  COPYRIGHT. 

See  Copyright    and    Literary    Pro 
perty. 


DRUGGISTS. 

See  Medicine  and  Pharmacy. 


DRUNKENNESS. 

See    Criminal     Law  ;    Intoxicating 
Liquors. 


DURESS. 


See  Contracts  ;  Criminal  Law  ; 
Equity  ;  Revenue,  No.  7  ;  Water- 
works, No.  4  ;  Wills. 


DYING   DECLARATIONS. 

See  Criminal  Law  and  Procedure. 


EASEMENTS  AND   PROFITS 
A   PRENDRE. 

COL. 

I.  In  General 184 

[No  paragrnphs  In  this  vol.  of  the  Digest.] 

II.  Particular  Easements. 

(a)  Rights  of  Way      .         .         .         .184 

(i.)  Abandonment         .         .         .  184 
[No  paragraphs  in  this  vol.  of  the  Digest.] 


IL  Particular  Easements — Cuntintied. 
(a)  Rights  of  W&j— Continued.  COL. 

(ii.)   Conveyance    .  .         .  184 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(iii.)  Excessive  User      .         .         .184 
[No  paragiaphs  in  this  vol.  of  the  Digest. 

(iv.)  Grant  of  Right     .         .         .184 
(v.)  Prescrijftion          .         .        .   185 
(vi. )  Private  Bight  of  Way  . 
(vii)  Way  of  Necessity          .         .185 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(&)  Riglits     of    Water    and    Water- 
courses       185 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Right  to  Light      ....  185 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(rf)  Right  to  Support  ....  185 

[No  paragr.iphs  in  this  vol.  of  the  Digest.] 

(e)  Various 185 

[No  paragraphs  in  this  vol.  of  the  Dige.it.] 

See  also  FISHERIES  ;  Game  ;  Landlord 
AND  Tenant  ;  Limitation  op 
Actions  ;  Railways,  No.  1. 

I.  IN  GENERAL. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  PARTICULAR  EASEMENTS. 

(a)  Riglits  of  Way. 

(i.)  Abandonment. 
[No  paragraphs  in  this  vol.  of  the  Digest] 

(ii.)   Conveyance. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(iii.)  Excessive  User. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(iv.)   Grant  of  Bight. 

1.  Presumjjtion  of  Lost  Grant — PrescrijHive 
Bight  Defeated  by  Proof  of  Unity  of  Possession 
— Prescription  at  Common  Law — Prescription 
Act,  1832  (2  &  3  Will.  4,  f.  71),  s.  2.]— H.  brought 
an  action,  claiming  an  injunction  to  restrain  D. 
from  trespassing  over  a  road  which  passed 
through  H.'s  property.  D.  claimed  a  right  of 
way  over  such  road  by  virtue  of  a  grant  then 
lost,  of  which  the  former  existence  was  to  be 
presumed. 

Held — that  though  the  defendant  could  not 
make  good  any  claim  to  a  right  of  way  under 
sect.  2  of  the  Prescription  Act,  1832,  as  such  a 
claim  was  defeated  by  proof  of  unity  of  pos- 
session for  a  period,  nor  to  a  right  of  way  by 
prescription  at  common  law  as  such  right 
originated  at  a  date  long  subsequent  to  the  reign 
of  Richard  I.,  in  the  circumstances  of  the  case 
there  was  justification  for  making  the  pre- 
sumption of  a  modern  grant  since  lost  or  not 
produced. 

Decision  of  Joyce,  J.  (78  L.  J.  Ch.  457  ;  100 
L.  T.  777)  affirmed. 

HuLBERT  V.  Dale,  [1909]  2  Ch.  570;  79  L.  J. 
[Ch.  48  ;  101  L.  T.  504— C.  A. 
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II.  Particular  EsisemGTits—  Continued. 
(v.)  Prescription, 

See  No.  1 ,  supra. 

(vi.)  Private  Right  of  Way. 

See  No.  1 ,  mirra. 

(vii.)   Wa\j  of  Necessity. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Rights  of  Water  and  Watercourses. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Right  to  Light. 

l,No  paiagiuphs  in  this  vol.  of  tliu  Digest.] 

(d)  Right  to  Support. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Various. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


ECCLESIASTICAL  CHARITY. 

See  Charities. 


ECCLESIASTICAL   LAW. 

COL. 

I.  Chapels 185 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Church  op  England. 
(fl)  Discipline        and        Ecclesiastical 

Offences 186 

(J)    Ornaments     and      Erections     in 

Churches 186 

(No  paragraphs  in  this  vol.  of  the  Digest.) 
IlA.   ADVOWSONS 18(5 

III.  Churchwardens      .        .        .        .187 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

ly.  Clergy 187 

V.  Dilapidations         .        .        .        ,187 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  Ecclesiastical  Courts         .        .  187 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Endowments 187 

[No  paragraphs  in  this  \-ol.  of  the  Digest.] 

VIII.  Faculties 187 

IX.  First  Fruits  and  Tenths    .        .  187 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  Glebe 187 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XI.  Tithe 188 

See  also  Burial  and  Cremation  ; 
Limitation  of  Actions,  No.  3  ; 
Notaries  ;  Eates,  No.  10. 

I.  CHAPELS. 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 


II.  CHURCH  OF  ENGLAND. 

(a)  Discipline  and  Ecclesiastical  Offences. 

1.  Pepid.sion  from  Holy  Commutiion — ''^Open 
and  Notorious  Evil  Liver" — Marriage  with 
Deceased  Wife's  Sister — Deceased  Wife's  Sister's 
Marriage  Act,  1907  (7  Edw.  7,  c.  47),  s.  1.]— 
A  member  of  the  Church  of  England  who  has 
married  his  deceased  wife's  sister  is  not,  since 
the  passing  of  the  Deceased  Wife's  Sister's 
Marriage  Act,  1907,  an  "open  and  notorious  evil 
liver"  within  the  meaning  of  the  rubric  prefixed 
to  the  service  of  the  Holy  Communion  in  the 
Book  of  Common  Prayer,  so  as  to  justify  his 
repulsion  fi'om  the  Holy  Communion  ;  and  the 
first  proviso  in  sect.  1  of  the  Deceased  Wife's 
Sister's  Marriage  Act,  1907,  does  not  protect  a 
clergyman  of  the  Church  of  England  in  respect 
of  his  repulsion  of  such  person  from  the  Holy 
Communion. 

Decision  of  Div.  Ct.  (78  L.  J.  K.  B.  976  ;  101 
L.  T.  106  ;  25  T.  L.  R.  553)  affirmed. 
E.  v.  DiBDiN,   Ex  Parte  Thompson,  [1910] 

[P.  57  ;  79  L.  J.  K.  B.  517  ;  101  L.  T.  722  ;  26 
T.  L.  E.  150 -C.  A. 

2.  Prosecution  for  Causing  Scandal — Juris- 
diction—Church Discipli7ie  Act,  1840  (3<fc  4  Vict. 
c.  86),  s.  ^—Clergy  Discipline  Act,  1892  (55  & 
56  Vict.  c.  32).] — A  promoter  exhibited  articles 
against  a  clergyman  under  the  Church  Dis- 
cipline Act,  1840,  charging  him  with  having 
brought  scandal  on  the  church  by  conduct 
towards  a  certain  woman  which  was  unfitting 
and  improper  in  his  position  as  a  clergyman  and 
incumbent  of  the  Church  of  England. 

Held — that  since  the  passing  of  the  Clergy 
Discipline  Act,  1892,  such  a  charge  could  not 
lawfully  be  brought  under  the  Church  Discipline 
Act,  1840. 

Bowman  v.  Lax,  [1910]  P.  300  ;  27  T.  L.  R.  2— 
[Ch.  Ct.  of  Yorlv. 

(b)  Ornaments  and  Erections  in  Churhes. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IIa.  advowsons. 

3.  Deed  of  Consolidation — Union  of  Two  Bene- 
fices Held  by  Sole  Patron — Order  of  Exchange 
— Right  of  Presentation  to  Consolidated  Benefice.] 
By  a  deed  of  consolidation,  dated  in  1738,  two 
benefices — one  the  vicarage  of  D.  and  the  other 
the  rectory  of  P.,  there  being  then  a  sole  patron 
of  both  livings — were  united  and  consolidated  to 
all  intents  and  purposes  in  law  whatsoever, 
the  church  of  D.  being  constituted  the  mother 
church,  to  which  (together  with  tlie  rectory  of 
P.)  all  future  incumbents  should  by  the  same 
instruments  be  presented,  instituted,  and  in- 
ducted. By  an  order  of  exchange  dated  in 
1890  and  made  by  the  Board  of  Agriculture  in 
pursuance  of  the  I3oard  of  Agriculture  Act,  1889, 
Lord  S,  being  at  the  time  the  patron  of  the 
united  benefices  the  plaintiff  acquired  from 
him  certain  properties  "  together  with  the  advow- 
son  of  the  vicarage  of  D." 

Held — that,  on  the  construction  of  the  deed  of 
consolidation,  there  was  no  intention  to  reserve 
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IIa.  Advowsons — Continued. 
any  right  to  the  pation  of  the  advowson  of  P., 
but  that  the  rector  of  D.  for  the  time  being 
was  to  be  for  ever  after  rector  of  D.  ctiin  P.  ; 
and  that  the  order  of  exchange  contained  a 
sufficient  description  to  enable  the  Court  to  say 
that  the  presentation  to  the  united  benefice  of 
D.  cum  P.  passed  thereunder  to  the  plaintiff. 

Eobinson  v.  Mrirqnh  of  Bristol  ((1851),  11  C.  B. 
241)  and  MeynoMson  v.  Blake  ((1697),  1  Ld. 
Eaym.  192)  considered. 

Decision  of  Neville,  J.,  affirmed. 

Lord  Elcho  v.  Andrews,  [1910]  1  Ch.  706  ; 
[79  L.  J.  Ch.  586  ;  102  L.  T.  403— C.  A. 

III.  CHURCHWARDENS. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

IV.  CLERGY. 

4.  Residence — Leai^e  of  Bectory — No  Condition 
for  Avoiding  Lease  on  Bishop  requiring  Besi- 
dence  of  Bector — Void  or  Void aUe— Pluralities 
Act,  1838  (1  &  2  Vict.  c.  106),  s.  59.]— A  lease  or 
an  agreement  for  a  lease  of  the  residence  belong- 
ing to  a  benefice  which  does  not  comply  with  the 
provisions  of  sect.  59  of  the  Pluralities  Act,  1838 
— for  example,  by  not  containing  a  condition  for 
avoiding  the  same  upon  the  spiritual  person 
being  required  by  the  bishop  of  the  diocese  to 
reside  in  the  benefice — is  voidable  only  ;  it  only 
becomes  absolutely  null  and  void  upon  the 
spiritual  person  being  actually  required  to  reside 
in  the  benefice. 
RiCKARD   r.   Graham,  [1910]   1  Ch.  722  ;    79 

[L.  J.  Ch.  378  ;  102  L.  T.  482  ;  26  T.  L.  R. 
384  ;  54  Sel.  Jo.  426— Eady,  J. 

V.  DILAPIDATIONS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  ECCLESIASTICAL  COURTS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  ENDOWMENTS. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

VIII.  FACULTIES. 

5.  Holy  Talle  —  Marble  Slab  on  Tables- 
Faculty  refused  for  the  placing  in  the  chancel  of 
a  parish  church  a  new  Communion  table  with  a 
marble  slab  on  the  top  of  it. 

Rector,  etc.,  of  Hayes  ■;;.  Fulford,  [1910] 

[P.  18  ;  26  T.  L.  R.  89— Consistory  Ct.  of 

London. 

6.  Churckyard — Purchase  of  Grave  Spaces — 
Confirmatory  Faculty.'] — Faculty  issued  confirm- 
ing to  the  petitioner  the  grant  of  two  grave 
spaces  in  a  parish  churchyard. 

Hendon  Churchyard,  27  T.  L.  R.  1— Consis- 
[tory  Ct.  of  London. 

IX.  FIRST  FRUITS  AND  TENTHS. 

[No  paragraphs  in  lliis  vol.  of  the  Digest.l 

X.  GLEBE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


XT.  TITHE. 

See  Estoppel,  No.  1. 
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See  also  Charities.  Nos.  3,  5,  14  ; 
Infants,  No.  4  ;  Metropolis,  No.  1  ; 
Negligence,  Nos.  4,  5. 

I,  Maintenance  of  Schools     .        .188 
II.  Endowed  Schools  Acts        ,        .191 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Religious  Instruction         .        .  191 

IV.  School  Attendance  and  Child 

Labour 191 

V.  Teachers  and  Officers. 

(ff)  Teachers 193 

{h^  Officers 193 

I  No  paragrajihs  in  this  vol.  of  the  Digest.] 

VI.  Miscellaneous       ....  193 
I.  MAINTENANCE  OF  SCHOOLS. 

1.  Non-Provided  School — "  Maintain  and  Kee}) 
Efficient'' — Teachers'  Salaries — Local  Educa- 
tion Authority — Power  to  Discriminate  between 
Provided  and  Xon-Prorided  Schools — Board  of 
Education— Education  Act,  1902  (2  Edw.  7,  c.  42), 
s.  7.] — A  local  education  authority  has  no  power 
under  the  Education  Act,  1902,  to  differentiate 
between  the  salaries  paid  to  teachers  in  provided 
and  in  non-provided  schools  where  the  teachers 
are  equally  qualified  and  are  teaching  the  same 
subjects. 

Sect.  7,  sub-sect.  3,  of  the  Education  Act,  1902, 
which  provides  that  "  if  any  question  arises  under 
this  section  between  the  local  education  autho- 
rity and  the  managers  of  a  school  not  provided 
by  the  authority,  that  question  shall  be  deter- 
mined by  the  Board  of  Education,"  does  not 
enable  the  Board  of  Education  to  legislate,  and 
if  its  decision  is  based  upon  a  wrong  interpreta- 
tion of  the  Act  such  decision  is  not  final,  and  it 
is  competent  to  the  Court  in  an  action,  not\yith- 
standing  that  decision,  to  do  what  is  right 
between  the  parties  ;  but  in  all  matters  of  fact 
not  involving  a  wrong  construction  of  the  statute 
the  decision  of  the  Board  of  Education  is  final. 

Wilford  V.  West  Biding  of  Yorhshire  County 
Council  ([1908]  1  K.  B.  685)  approved. 

Decision  of  Div.  Ct.  ([1909]  2  K.  B.  1045  ;  79 
L.  J.  K.B.  66  ;  101   L.  T.  301  ;  73  J.  P.  469  ;  25 
T.  L.  R.  795  ;  7  L.  G.  R.  929)  affirmed. 
R.  V.  Board  of  Education,  Ex  parte  the 

[Managers   op    Oxford  Street   School, 

Swansea,  [1910]  2  K.  B.  165  ;  79  L.  J.  K.  B. 

692  ;  102  L.  T.  578  ;  74  J.  P.  259  ;  26  T.  L.  R. 
422  ;  8  L.  G.  R.  549— C.  A. 

2.  Kon-jirovided  School  —  Management  — 
Appointntent  of  Caretaker  and  Cleaner — Educa- 
tion Act,  1902  (2  Edw.  7,  c.  42),  s.  7.]— The 
managers  of  a  non-provided  school  are  entitled, 
without  the  interference  of  the  local  education 
authority,  to  cause  the  school  to  be  duly  cleaned 
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I.  Maintenance  of  Schools— Cunfinued. 
and  attended  to,  and  they  are  entitled  to  receive 
from  the  local  education  authority  the  reasonable 
expenses  incurred  in  connection  therewith. 
GiLLOw    r.    Durham    County    Council,  27 
[T.  L.  R.  64  ;  8  L.  G.  R.  1059— Hamilton,  J. 

3.  Trust  for  National  Schools  —  Gift  over  ij 
'' ScJiool  Board"  or  other  Bejjreseiitative  Body 
Formed  under  Edvcation  Acts— Education  Act, 
1902  (2  Edw.  7,  c.  42),  ss.  1,  13.]— Trustees  were 
directed  in  Aueust,  1902,  to  pay  a  certain 
income  "  to  the  trustees  of  the  national  schools 
at  A.  for  the  purposes  of  education  at  such  schools 
and  the  carrying  on  of  the  same  until  a  school 
board  or  other  representative  body  under  the 
Education  Acts  shall  be  formed  for  the  parish 
of  A.,"  with  a  gift  over  in  that  event  to  certain 
almshouses  at  A. 

Held— that  as  the  Education  Act,  1902, 
abolished  school  boards  and  all  representative 
educational  bodies  elected  or  constituted  for 
educational  purposes  and  transferred  all  the 
powers  to  the  existing  county  authorities  and 
made  them  educational  authorities  within  the 
areas,  it  could  not  be  said  that  a  "  school 
board"  had  been  established  for  the  parish  of 
A.,  and  that  "other  representative  body" 
must  mean  such  a  representative  body  as  is 
analogous  to  a  school  board  and  not  a  county 
council. 

,  Held,  also — that  the  event  had  not  happened 
in  which  the  fund  was  to  go  over  to  the  alms- 
houses, and  that  it  was  an  endowment  and  must 
be  dealt  with  under  sect.  13  of  the  Education 
Act,  1902. 
In   re    Smallwood's  Trusts,  Gothard   r. 

[Chapman,  [1910]  1  Ch.  272  ;  79  L.  J.  Ch. 
25(3  ;  101  L.  T.  806;  74  J.  P.  45— Parker,  J. 

4.  Site  for  National  School — Disuse  of  School 
for  Secular  Purposes — Beverter  of  Land — School 
'Sites  Act,  1841  (4  &  5  Vict.  c.  S8),s.  2.]— In  1898 
a  site  for  a  school  was  granted  by  deed  poll 
under  the  School  Sites  Act,  1841,  to  the  minister 
and  churchwardens  of  a  parish  upon  trust  to 
permit  the  premises  and  all  buildings  erected 
thereon  to  be  appropriated  and  used  as  a  school 
for  the  education  of  the  poorer  classes  in  the 
parish,  and  that  the  school  should  be  carried  on 
according  to  the  principles  of  the  Established 
Church.  The  school  could  be  used  also  for  a 
Sunday  school.  Till  1907  the  land  and  buildings 
thereon  were  used  as  a  public  elementary  school, 
but  the  education  authority  having  opened  a 
provided  school,  the  school  in  question  ceased  to 
be  used  for  the  purposes  of  a  school  except  that 
a  Sunday  school  continued  to  be  held  in  the 
school  building. 

Held — that  the  expression  "  the  purposes  in 
this  Act  mentioned  "  in  the  proviso  to  sect.  2  of 
the  School  Sites  Act,  1841,  meant  the  purposes 
to  which  the  land  was  devoted  by  the  grantor  ; 
that  the  purpose  to  which  the  land  in  question 
was  devoted  by  the  donor  was  for  a  day  school 
for  the  education  of  the  poor,  the  holding  of  a 
Sunday  school  being  merely  permissive  and  ancil- 
lary to  that  purpose ;  and  that  as  the  premises 


ha,d  ceased  to  be  used  for  the  purposes  of  a  day 
school,  they  reverted  to  the  donor  under  sect.  2 
of  the  School  Sites  Act,  1841. 
Attorney-General    v.    Shadwell,    [1910] 

[1  Ch.  92  ;  79  L.  J.  Ch.  113  ;  101  L.  T.  630  ; 

26  T.  L.  R.  82 ;  54  Sol.  Jo.  180— Warrington,  J. 

6.  Local  Education  Authority — Neyliyence — 
Dangerous  Premises — Swiny  Door  in  Infants' 
School — Trap — Duty  to  "  3/aintain  and  Keep 
Efficient  "  School  —  Education  Act,  1902 
(2  Edw.  7,  c.  42),  s.  7.]— The  plaintiff,  a  girl  of 
six  years  of  age,  was  a  scholar  at  a  school  under 
the  control  of  the  defendants  as  the  local  educa- 
tion authority.  Two  of  the  rooms  in  the  school 
were  connected  by  a  heavy  swing  door,  which  was 
put  up  before  the  school  passed  under  the  defen- 
dants' control.  On  November  4th,  1908,  the 
plaintiff  was  told  by  the  teacher  to  leave  the 
room,  and,  in  using  the  swing  door  to  do  so,  was 
injured. 

In  an  action  for  damages,  the  jury  found 
that  the  defendants  were  guilty  of  negligence 
in  allowing  the  door  to  remain  as  it  was,  and,  in 
answer  to  a  further  question,  found  that  the 
door  as  originally  constructed  was  not  suitable 
for  use  by  infants. 

Held — that  the  duties  taken  over  by  the 
defendants  by  virtue  of  the  Education  Act,  1902, 
included  not  merely  those  as  to  scholastic  matters, 
but  also  those  relating  to  the  physical  condition 
of  the  school  ;  that  there  was  a  duty  on  the 
defendants  to  discover  the  dangerous  condition 
of  the  door  and  to  substitute  a  safer  means  of 
access  to  the  schoolroom  ;  and  that  as  the  defen- 
dants had  failed  in  this  duty  they  were  liable  to 
the  plaintiff. 

Ching  v.  Surrey  County  Council  (jnfra^ 
followed. 

Decision  of  Div.  Ct.  ([1910]  1  K.  B.  159;  79 
L.  J.  K.  B.  169  ;  101  L.  T.  914  ;  26  T.  L.  R.  137) 
affirmed. 

Morris    r.    Carnarvon    County    Council, 

[1910]  1  K.  B.  840;  79  L.  J.  K.  B.  670; 

102  L.  T.  524  ;  74  J.  P.  201 ;  26  T.  L.  R.  391  ; 

54  Sol.  Jo.  443  ;  8  L.  G.  R.  485— C.  A. 

6.  Local  Education  Authority  —  Provided 
School — Defect  in  Playground — Liability  for  In- 
jury to  Scholar— Education  Acts,  1870  (33  &  34 
Vict.  c.  75),  ss.  14,  15,  18,  19,  30,  and  1902  (2 
Edw.  7,  c.  42),  ss.  5,  7.] — The  plaintiff,  a  scholar 
attending  a  provided  school,  was  injured  by 
catching  his  foot  in  a  hole  in  the  school  play- 
ground while  he  was  lawfully  in  the  playground. 
In  an  action  against  the  defendants,  as  the  local 
education  authority,  the  jury  returned  a  verdict 
in  favour  of  the  plaintiff,  finding  that  the  defec- 
tive condition  of  the  playground  was  due  to  the 
negligence  of  the  defendants. 

Held — that  the  defendants  were  bound  to 
maintain  and  keep  eflicient  the  school  and  play- 
grounds, and  to  keep  them  in  good  repairland 
safe  for  the  use  of  the  scholars  while  lawfully 
there  ;  and  that  as  the  defendants  had  failed  in 
this  duty  they  were  liable  in  damages  to  the 
plaintiff. 

Decision  of  Bucknill,  J.  ([1909]  2  K.  B.  762  ; 
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I.  Maintenance  of  Scliools — Cuntinued. 

78  L.  J.  K.  B.  927  ;  100  L.  T.  940  ;  73  J.  P.  441  ; 

25  T.  L.  R.  702  ;  7  L.  G.  R.  845)  affirmed. 

Chikg  v.  Surrey  County    Council,  [1910] 

[1  K.  B.  73G;  79  L.  J.  K.  B.  481  ;  74  J.   P. 

187  ;  102  L,  T.  414  ;  26  T.  L.  R.  355  ;  54  Sol. 

Jo.  360  ;  8  L.  G.  R.  369— C.  A. 

II.  ENDOWED  SCHOOL  ACTS. 

[No  paragrajihs  in  this  vol.  of  the  Digest.] 

III.  RELIGIOUS  INSTRUCTION. 

See  also  Charities,  No.  3. 

7.  iVon-prorided  School — jEducatio?i  Act,  1902 
(2  Edw.  7,  G.  42),  s.  7  (6).  -On  March  30th,  1909,  a 
letter  was  sent  by  the  secretary  of  the  local 
education  authority  to  the  teachers  of  a  non- 
provided  school  stating  that  they  could  not. 
under  the  scheme  approved  by  the  Court  of 
Chancery,  teach  the  doctrines  of  the  Church  of 
England.  The  school  since  iis  foundation  sixty 
years  ago  had  been  conducted  as  a  Church  of 
England  school.  Under  the  scheme  the  vicar 
for  the  time  being  and  the  churchwardens  were 
to  be  among  the  trustees.  The  children  were  to 
attend  church  and  Sunday  school,  unless  they 
were  children  of  dissenters. 

Held— that  the   managers   were  entitled  to 
authorise   religious    instruction    by  the   regular 
teachers  duritig  school   hours  according  to  the 
doctrines  of  the  Church  of  England. 
In  re  Wrexham  Parochial  Educational 

[Foundation,       Attorney  -  General     ;•. 

Denbighshire  County  Council,  74  J.  P. 
198  ;  8  L.  G.  R.  526— Eady,  J. 

IV.  SCHOOL  ATTENDANCE  AND  CHILD 
LABOUR. 

8.  EiJiploi/iiirnt  of  Child,  hi/  Servant  during 
Proliihitcd,  iloi/rs — Master  Charged  with  Offence 
— JVo  Information  laid  hy  Master  aqai^ut  Servant 
—Employment  of  Children  Act,  1903  (3  Edw.  7, 
c.  45),  x.  6  (3).] — The  respondent  was  summoned 
under  a  bye-law  made  in  pursuance  of  the 
Employment  of  Children  Act,  1903,  for  em- 
ploying a  child,  liable  to  attend  school  full  time, 
between  8.30  a.m.  and  5  p.m.,  on  a  day  when 
the  school  was  open.  The  child  was  engaged 
and  his  wages  paid  by  a  vanman  who  was  in  the 
employment  of  the  respondent  and  who  did  so 
for  his  own  convenience  and  benefit.  The  engage- 
ment of  the  child  was  a  voluntary  and  gratuitous 
act  on  the  part  of  the  vanman  and  formed  no 
part  of  any  arrangement  between  him  and  the 
respondent.  The  respondent  did  not  know  that 
the  child  was  employed  by  the  vanman  during 
the  prohibited  hours.  No  information  had  been 
laid  by  the  respondent  under  sect.  6  (3)  of  the 
Employment  of  Children  Act,  1903. 

Held— that  as  the  vanman  did  not  purport 
to  take  the  child  into  emploj^ment  on  behalf 
of  the  respondent,  the  respondent  had  not 
committed  the  offence  charged,  and  that  the 
mere  bringing  of  a  charge  of  an  offence  under 
the  Act  was  not  sufficient  to  impose  upon  the 
person  charged  the  duty  under   sect.  6  (3)  of 


laying  an  information  against  some  other  person 

whom  he  charges  as  the  actual  offender. 

Robinson  v.  Hill,  [1910]  1  K.  B.  94  :  79  L.  J. 

[K.  B.  189  ;  101   L.  T.  573  ;  73  J.  P.  514  ;  26 

T.  L.  R.   17  ;  7  L.  G.  R.  1065  — Div.  Ct. 

9.  Attendance  Order  —  Change  of  School  — 
Reasonable  Excuse — Elementary  Education  Act, 
1876  (39  &  40  Vict.  c.  79),  s.  12.]— The  respondent 
was  summoned  for  non-compliance  with  an 
attendance  order  directing  that  the  respondent's 
child  should  attend  a  certain  school.  It  was 
proved  that  since  the  date  of  the  attendance 
order  the  child  had  been  withdrawn  from  the 
school  named  in  the  order  and  had  been  entered 
as  a  pupil  at  another  public  elementary  school, 
at  which,  during  a  period  of  five  weeks,  she  had 
made  twenty-nine  out  of  forty-six  possible 
attendances. 

Held — that  as  the  child  was  not  attending 
the  school  to  which  she  had  been  transferred  in 
such  a  way  as  to  const'tute  a  reasonable  e.Kcuse 
for  non-compliance  with  the  attendance  order, 
the  respondent  had  committed  the  offence  for 
which  he  was  summoned. 

Isle  of  Wight  County  Council  v.  Holland, 

[101  L.  T.  861  ;  73  J.  P.  507  ;  7  L.  G.  R.  1182 

—Div.  Ct. 

10.  Attendance  Order  — Non-compliance  — 
Beasonahlr  Err  use — Efficient  Instruction  of  Child 
at  Home — Elementary  Education  Act,  1870  (33 
&  34  Vict.  c.  75),  s.  74 — Elementary  Education 
Act,  1876  (39  &  40  Vict.  c.  79),  ss.  12,  48.]— On 
the  hearing  of  a  summons  against  a  parent 
under  sect.  12  of  the  Elementary  Education 
Act,  1876,  for  non-compliance  with  an  attend- 
ance order  made  under  sect.  11  of  the  same  Act, 
it  is  open  to  the  defendant  to  set  up  as  a 
reasonable  excuse  for  non-compliance  with  the 
attendance  order  the  fact  that  the  child  is 
receiving  efficient  instruction  at  home. 

R.  V.  West  Riding  of  Yorkshire  Justices, 

[Ex  PARTK  Broadbent,  [1910]  2  K.  B.  192  ; 

79  L.  J.  K.  B.  731  ;  sub  nam.  R.  v.  Morris  and 

others.   Ex  parte  Broadbent,  102  L.  T. 

814  ;  74  J.  P.  271  ;  26  T.  L.  R.  419  ;  8  L.  G.  R. 

777— Div.  Ct. 

11.  Bye-law  as  to  School  Attendance — Cliild 
"■Benejicially  Employed  " — Onus  of  Proof.'] — 
A  bye-law  made  by  an  education  authority 
provided  that  the  parent  of  every  child  of  not 
less  than  five  nor  more  than  fourteen  years  of 
age  should  cause  such  child  to  attend  school 
unless  there  was  a  reasonable  excuse  for  non- 
attendance.  The  bye-law  also  provided  that 
"  a  child  between  thirteen  and  fourteen  years 
of  age  shown  to  the  satisfaction  of  the  local 
authority  to  be  beneficially  employed  shall  not 
be  required  to  attend  school  if  such  child  has 
obtained  a  certificate"  of  having  made  a 
certain  number  of  attendances.  On  a  prose- 
cution by  the  education  authority  of  a  parent 
for  not  causing  a  child  of  thirteen  to  attend 
school  : — 

Held — that  under  the  bye-law,  the  onus  of 
proving    that    the     child     was    exempt    from 
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IV.  School  Attendance  and  Child  Labour— Co«- 

tinued, 
the  uecessity  of  atteudauce,  upon  the  ground 
that  she  was  beneficially  employed,  rested  upon 
the  parent  ;  that  the  justices  were  not  intended 
to  be  the  judges  of  what  was  beneficial  employ- 
ment ;  and  that  in  deciding  that  nursing  was 
a  beneficial  employment,  they  were  usurping 
the  function  of  the  education  authority. 
HoLLOWAY  V.  Crow,  27  T.  L.  E.  110— Div.  Ct, 

Y.  TEACHERS  AND  OFFICERS. 

(a)  Teachers. 

Sec  iNJUi^cTioNS,  No.  5  ;  Negligence, 
No.  5. 

(b)  Officers. 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

VI.  MISCELLANEOUS. 

12.  Blind  and  Deaf  Child — Exjjemes  of  School 
Authority — Liability  of  Guardians  for  Pauper 
Child — "  Parent  " — Eiiinentary  Education  Act, 
1870  (33  &  3-1  Vict.  c.  7.5),  *'.  '3— Elementary 
Education  (^Blind  and  Deaf  Children)  Act,  1893 
(56  &  57  Vict.  c.  42),  ss.  9,  15  (1).]— By  sect.  9 
(1)  of  the  Elementary  Education  (Blind  and 
Deaf  Children)  Act,  1893,  where  a  school 
authority  incurs  any  expense  under  the  Act  in 
respect  of  any  blind  or  deaf  child,  the  parent  of 
the  child  shall  be  liable  to  contribute  towards 
the  expenses  of  the  child.  By  sect.  15  (1)  cer- 
tain expressions,  not  including  "  parent,"  are 
defined,  and  other  expressions  are,  unless  the 
contrary  intention  appears,  to  have  the  same 
meaning  as  in  the  Elementary  Education  Acts, 
1870  to  1891.  By  sect.  3  of  the  Elementary 
Education  Act,  1871,  the  term  "parent"  in- 
cludes every  person  who  is  liable  to  maintain  or 
has  the  actual  custody  of  the  child. 

HELD-that  iu  the  case  of  apauper  child,  who 
has  no  relative  upon  whom  a  claim  can  be  made, 
and  who  has  a  settlement  in  a  particular  union 
but  has  never  been  in  the  custody  of  the  guar- 
dians of  that  union,  the  board  of  guardians  are 
not  included  in  the  expression  "  parent,"  as  the 
words  "  liable  to  maintain  "  do  not  include  the 
obligation  of  the  guardians  to  provide  poor  law 
relief. 

SouTHWARK  Union  v,  London  County  Coun- 

[CIL,  [1910]  2  K.  B.  559  ;  79  L.  J.  K.  B.82(> ; 

102  L.  T.  7i7 ;  7i  J.  P.  250  ;  8  L.  G.  R.  530— 

Div.  Ct. 


EDUCATION  ACTS. 

See  Charities  ;  Education. 
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See  Wills. 
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See  Landlord  and  Ten  an'. 
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[No  paragraphs  iuthis  vol.  of  the  Digest.] 
See  also  RAtES  AND  RATING. 

I.  DISQUALIFICATION. 

1.  Corrujjt  Practice  hy  Agents — Con'ujjt  and 
Illeyal  Practices  Prerention  Act,  1883  (46  & 
47  Vict.  c.  51),  s.  6,  sub-s.  3  (a),  s.  38,  sub-s.  5 
—  Municipal  Election  (^Corrupt  and  Illegal 
Practices')  Act,  1884  (47  &  48  Vict,  c.  70), 
ss.  2,  3,  sub-s.  2,  s.  23.]— Sect.  6,  sub-sect.  3  {a),  and 
sect.  38,  sub-sect.  5,  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  which  are  made 
to  apply  to  municipal  elections  by  the  Muni- 
cipal Elections  (Corrupt  and  Illegal  Practices) 
Act,  1884,  ss.  2,  23,  apply  to  the  case  of  a 
candidate  being  reported  by  the  Election  Court 
for  a  corrupt  practice  committed  by  him  person- 
ally or  with  his  knowledge  aud  consent,  but  do 
not  apply  to  the  case  of  a  candidate  reported  for 
a  corrupt  practice  by  his  agents  without  his 
knowledge  and  consent.  Therefore  in  the  latter 
case  the  candidate  is  not  disentitled  to  be  put  on 
the  register  for  the  period  of  seven  years. 
Morris  r.    Town    Clerk    of    Shrewsbury, 

[1909]  1  K.  B.  342  ;  78  L.  J.  K.   B.  234  ;  99 

L.  T.  964  ;  73  J.  P.  28  ;  7  L.  G.  R.  125  ;  21 

Cox,  C.  C.  751  ;  2  Smith,  Reg.  123— Div.  Ct. 

li.  THE  ELECTION. 

)S'ee  also  Nos.  5,  0,  infra. 

2.  Commencement  of  Election  —  Question  of 
Pact  —  Election  Expenses  —  Petition.]  —  The 
question  when  an  election  begins  for  the  purpose 
of  the  return  of  election  expenses  is  a  question 
of  fact  and  degree  in  every  case.  The  issue  of 
the  writ  or  the  appointment  of  an  election  agent 
do  not  iu  any  case  determine  the  commencement 
of  the  election  for  that  purpose. 

Per  Pickford,  J.  :  When  a  man  i)uts  himself 
in  the  position  of  saying  '■  I  am  not  merely  con- 
sidering something  in  the  distant  future,  but  I 
am  going  to  put  myself  by  my  candidature  in 
'  such  a  position  that  I  shall  be  readv  at   anv 

'  7 
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II.  The  Election— Coutinned. 
moment  for  the  election,"  then  what  he  docs 
after  that  in  connection  with  his  candidature 
may  be  considered  as  part  of  the  conduct  and 
management  of  the  election  and  expenses  so 
incurred  by  him  may  be  election  expenses. 

The  respondent  iu  this  petition  was  acquitted 
of  the  charges  of  undue  influence  and  bribery, 
but  the  election  was  declared  void  on  the  ground 
that  expenses  which  ought  to  have  been  returned 
brought  the  election  expenses  above  the  legal 
maximum. 

East  Dorset,  6  O'M.  &  H.  22— Lawrance  and 
[Pickford,  JJ. 

3,  Interference  iv'tth  Ballot  Box — AttemjJt  to 
Destrot/  Ballot  Papers — Indlctment-^''^  Pacltet  of 
Ballot  Papers'' —  Ballot  Act,  1872  (35  &  3G 
Vict.  c.  33),  s.  3  (6) — Offences  Against  the  Person 
Act,  1861  (2i  &  25  Alct.  c.  100),  sa.  20,  47.]— 
The  defendant  was  indicted  under  sect.  3  (6)  of 
the  Ballot  Act,  1872,  for  interfering  with  a  ballot 
box  then  in  use  for  the  purposes  of  a  parlia- 
mentary election,  and  for  attempting  to  destroy 
a  packet  of  ballot  papers  then  in  use  for  the 
same  purpose  ;  and  further  under  sects.  20  and 
47  of  the  Offences  Against  the  Person  Act,  1861, 
for  unlawfully  and  maliciously  inflicting  grievous 
bodily  harm  upon  the  presiding  officer  at  a 
polling  station. 

Held— that  a  number  of  loose  voting  papers 
lying  at  the  bottom  of  a  ballot  box  at  a  time 
when  the  poll  was  still  proceeding  constituted  a 
packet  of  ballot  papers  within  the  meaning  of 
sect.  3  (6)  of  the  Ballot  Act,  1872,  and  that  inter- 
ference with  such  ballot  papers  amounted  to 
interference  with  the  ballot  box  itself. 

Held  furthek— that  personal  malice  need 
not  be  proved  to  sustain  a  count  for  unlawfully 
and  maliciously  inflicting  grievous  bodily  harm. 

i?.  V.  Martin  {  (1881)  8  Q.  B.  P.  54)  followed. 

U.  V.  C'HAPIN,  74  J.  P.  71  ;  22  Cox,  C.  C.  10— 

[Grantham,  J. 

4.  Town  Council  Blection  —  Irregularity  of 
Proceedings — Death  of  Candidate  before,  hut  7iot 
Known  to  Meturning  Officer  till  after,  Conimence- 
■iHent  of  Poll — Stoppage  of  Poll — Town  Councils 
{Scotland')  Act,  1900  (63  &  64  Vict.  c.  49),  s.  36 
—Ballot  Act,  1872  (35  &  36  Vict.  c.  33),  s.  1.]— 
One  of  three  candidates  for  two  vacancies  in  a 
town  council  died  on  the  morning  of  the  polling 
day,  but  the  returning  officer  did  not  hear  of  the 
death  till  after  the  commencement  of  the  poll. 
On  hearing  of  it  he  stopped  the  poll  and  declared 
the  two  remaining  candidates  duly  elected. 

Held— that  as  the  Ballot  Act,  1872,  s.  1,  only 
made  provision  iu  the  event  of  a  candidate  dying 
before  the  commencement  of  the  poll,  for 
countermanding  notice  of  the  poll,  which  could 
not  be  done  after  the  poll  had  commenced,  the 
returning  officer  was  wrong  in  stopping  the  poll, 
that,  accordingly,  there  had  been  an  irregularity 
in  the  proceedings  rendering  the  election  abor- 
tive, and  that  the  vacancies  fell  to  be  filled  up 
by  the  town  council  in  one  or  other  of  the  two 
ways  ad  interim  prescribed  by  sect.  36  of  the 
Town  Councils  (Scotland)  Act^  1900,  viz.,  either 


(1)  by  the  town  council  themselves  after  certain 
preliminaries,  or  (2)  by  a  special  election  to  be 
held  as  early  as  mav  be  under  the  provisions  of 
the  Act. 

Urquhart  (Lord  Provost  of  Dundee)  r. 
[Air,  [1910]  S.  C.  54  ;  47  Sc.  L.  11.  56— Ct.  of 

iSess. 
111.  ILLEGAL  PRACTICES. 


Sec  aUo  No.  2.  s 


upra. 


5.  Petition — Election  Expenses — Xon-return— 
Conveijance  hg  Special  Train  of  Carriages' 
helo aging  to  Respondent's  Son  —  Emplogmenf  of 
Clerks  in  BespondenTs  Business  —  Expenses 
incurred  Ig  Af/cnt — Corrupt  and  1/ legal  Prac- 
tices Prevention  Act,  1883  (46  &,  47  Vict.  c.  51), 
ss.  7,  11,  16,  17,  21,  28.]— The  respondent's  son, 
who  owned  a  number  of  horses  and  carriages  iu 
another  county,  hired  a  special  train  to  convey 
them,  together  with  grooms  in  his  employment, 
to  the  borough  where  the  respondent  was  a 
candidate  for  the  purpose  of  using  them  iu 
carrying  electors  to  the  poll. 

Held — that  this  was  not  an  illegal  practice 
within  sect.  7  of  the  Corrupt  and  Illegal 
Practices  Pievention  Act,  1883. 

Per  Phillimore,  J. :  Semble — If  a  candidate 
who  is  a  business  man  employs  his  business 
clerks  for  election  work  he  should  include  in  liis 
election  expenses  a  proportionate  amount  of 
their  salaries. 

Expenses  incurred  for  the  purpose  of  i>ro- 
moting  or  procuring  the  election  of  a  candidate, 
if  they  are  incurred  by  persons  taking  part  in 
the  conduct  and  management  of  the  election, 
must  almost  necessarily  be  expenses  on  account 
of  or  in  respect  of  the  conduct  and  management 
of  the  election,  and  the  non-return  of  such 
expenses  as  election  expenses  is  an  illegal 
practice. 

W.,  a  strong  personal  supporter  of  the  resjion- 
dent,  organised  a  visit  of  miners  from  another 
constituency  lor  the  purpose  of  making  a 
demonstration  in  favour  of  the  respondent's 
candidatui'e. 

Held — that,  on  the  evidence,  W.  was  an 
agent  of  tlie  respondent  and  therefore  that  the 
non-return  of  the  expense  incurred  by  W.  iu 
connection  with  the  miners'  visit  was  an  illegal 
practice  and  that  the  election  must  be  declared 
void  under  sect.  11  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883. 

The  Haetlepools,  6  O'M.  &  H.  1— Phillimore 
[and  Pickford,  JJ. 

6.  Corrupt  Practices — Intimidation  and  Undue 
Influence — Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1883  (46  ic  47  Vict.  c.  51).]— In  this 
case  it  was  held  on  the  evidence  that  the  respon- 
dent by  his  agents  had  been  guilty  of  intimida- 
tion and  undue  influence  and  the  election  waa 
declared  void. 

East   Kerry,  6   O'M.  k  H.  58— Madden  and 
[Kenny,  JJ.,  Ireland, 

IV.  LOD&ER  VOTES. 

7.  Furnished  Bedroom  at  Firr  Shillings  a 
Week— Rebutting  Declaration— Rateable    'Value 
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IV.  Lodger  Votes — Continued, 
of  Hmise  Under  Fourteen  Pounds  —  ParVui- 
mentoni  and-  Municipal  Registration  Ad,  1878 
(-tl  &  42  Vict.  c.  26),  .V.  23.]— The  appellant,  in 
due  form  and  with  the  proper  declaration, 
claimed  to  have  his  name  inserted  in  the  list  of 
lodger  voters.  The  declaration  stated  that  the 
aiipellant  paid  5.v.  a  week  for  a  furnished  bed- 
room. The  rateable  value  of  the  house  in  which 
the  appellant  lodged  was  less  than  .tl4  per 
annum.  The  appellant  did  not  appear  at  the 
revision  court  to  support  his  claim  although 
notice  had  been  served  that  his  claim  would  be 
opposed.  The  revising  barrister  held  that  the 
jirimd  facie  case  established  by  the  declaration 
attached  to  the  claim  had  been  rebutted,  and 
disallowed  the  claim. 

Held — that  the  revising  barrister  was  entitled 
to  weigh  the  prima  facie  case  made  by  the 
declaration  against  the  rebutting  case  furnished 
by  the  rate  book,  and  in  the  absence  of  further 
evidence  to  hold  that  the  claim  was  not 
established. 

AlN.SWORTH    r.  Cr.ERK    TO  CHESHIRE   COUNTY 
[COUKCIL,  26  T.  L.  R.  82— Div.  Ct. 

8.  Vahieof  Lodtjingx — llateahle  Valueof  Whole 
Jlotixe  —  Incidence — T/ie  llepreaentafion  of  the 
People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  4.]— 
On  the  hearing  of  a  claim  to  a  vote  in  respect  of 
the  lodger  franchise,  the  fact  that  the  rateable 
value  of  the  house,  of  which  the  lodgings  form 
part,  is  less  than  £8  a  year,  is  admissible  but  not 
conclusive  evidence  upon  the  question  of  the 
sufficiency  or  insufficiency  of  the  value  of  the 
lo<lgings  to  support  the  claim. 

E,  f.  Allex,  Ex  parte  Griffiths,  74  J.  P. 
[454  ;  8  L.  G.  R.  079- Div.  Ct. 

9.  Occupation  as  Sole  Tenant  —  Duurjiders 
iSlecpini/  in  One  of  Two  Bcdroomis  —  Wife  and 
Children  —  Ucprcxcntation  of  the  People  Act, 
1867  (30  &  31  Vict.  c.  102),  .y.  4.]— These  were 
two  cases  stated  by  a  revising  barrister.  In  S.'s 
case,  which  was  a  claim  to  be  inserted  in  a 
list  of  lodgers,  it  appeared  that  in  one  of  the 
two  bedrooms  occupiecl  by  S.,  in  respect  of 
which  he  made  his  claim,  his  three  daughters 
were  accustomed  to  sleep.  The  barrister .  held 
that  S.  liail  not  occupied  separately  and  as  sole 
tenant  that  bedroom,  and  as  he  found  that  the 
bedroom  occupied  by  H.  Avas  by  itself  of  in- 
sufficient value,  he  disallowed  the  claim. 

In  G.'s  case,  which  was  also  a  lodger  claim, 
it  appeared  that  in  the  bedroojn  occupied  by 
G.,  in  respect  of  which  he  made  his  claim,  there 
slept  in  one  bed  G.  and  his  wife,  and  in  an- 
other bed  G.'s  two  chiklren.  The  barrister 
held  that  G.  hatl  not  occupied  the  bedroom 
separately  and  as  sole  tenant. 

Held — that,  in  each  case,  the  claimant  had 
occupied  separately  and  as  sole  tenant  tlic  room 
or  rooms  and  wan  entitlei.1  to  be  on  the  lodgers' 
list. 

SearIe  r.  Clerk  of  Stappordshibe  Couxty 
[Council  ;  Gough  r.  Clerk  of  Stafford- 
shire County  Council,  130  L.  T.  Jo.  84  : 
74  J.  P.  N.  C.  557— Div.  Ct. 


10.  Lodger  Franchise — Column  of  Claim  for 
^'Amount  of  Pent  Paid"  filed  in — '^Sercices  in 
Lieu  of  Rent" — Statement  in  Declaration — ■ 
Prima  Facie  Eridence  —  IMrliamentanj  and 
Municipal  Registration  Act,  1878  (41  k  42  Vict. 
c.  26),  s.  23.] — A  person  claiming  the  lodger 
franchise  inserted  in  the  column  of  his  claim 
headed  "Amount  of  rent  paid"  the  words 
"  (Services  in  lieu  of  rent."  The  claim  was  ob- 
jected to  on  the  ground  that  the  words  disclosed 
only  the  relation  of  master  and  servant,  but  no 
evidence  was  given  on  behalf  of  the  objector  to 
rebut  the  primd  facie  effect  of  the  declaration 
made  by  the  claimant.  The  revising  barrister 
decided  that  the  claim  was  good  on  its  face. 

Held  (Lord  O'Brien,  C.J.,  dissenting) — that 
the  claim  should  be  disallowed,  as  the  words 
"  services  in  lieu  of  rent "  indicated  a  service, 
rather  than  a  lodger  franchise,  notwithstanding 
that  the  statement  in  the  declaration  of  the 
claimant  was  jirimd  facie  evidence  of  a  tenancy, 
and  that  no  evidence  had  been  given  to  rebut 
said  declaration. 

Topping   c.   Keogh,    [IDIO]   2  I.    R.  -1  ;    44 
[I.  L.  T.  41— C.  A.,  Irekiud. 

V.  PETITION. 

Sec  Nos.  2,  5,  6,  supra. 

VI.  OCCUPATION  VOTERS. 

11.  Successire  (Jccupation — Second  House  not 
Uated  for  Short  Period — lircah  in  Quulifging 
Period  of  Occupation — Representation  of  the 
People  Act,  1832  (2  &  3  Will.  4,  e.  45),  ss.  27,  28, 
SO— Represetitation  of  the  People  Act,  1867  (30  & 
31  Vict.  c.  102),  ss.  3,  26,  59 — Poor  Law  Amend- 
ment Act,  1868  (31  &  32  Vict.  c.  122),  s.  38.]— 
The  appellant  occupied  during  the  whole  of  the 
(lualifying  period  two  dwelling-houses  in  imme- 
diate succession,  and  had  been  duly  rated  and 
had  i)aid  all  rates  due  in  respect  of  the  first 
house.  He  went  into  occupation  of  the  second 
house  on  March  25tli,  1901) ;  the  then  current 
rate  had  been  made  in  the  previous  October  for 
the  period  ending  March  31st,  1909,  but  the 
second  house,  being  a  new  house,  was  not  rated 
in  that  rate.  On  April  23rd  a  new  rate  was 
made  for  the  period  ending  September  29th, 
but  the  house  was  not  then  entered  in  the  rate 
book,  but  at  some  later  date,  before  May  1st, 
and  the  whole  rate  made  on  April  23rd  was 
demanded  from  and  paid  by  the  appellant.  The 
appellant  had  made  no  claim  to  be  rated  for 
the  second  house  for  the  periotl  from  March  25th 
to  31st,  or  from  April  23rd,  and  had  not  paid 
or  tendered  any  rates  in  respect  thereof. 

Held — that,  there  being  a  break  in  the 
ciualifying  period  between  March  25th  and 
31st,  during  which  time  the  house  was  not 
rated  in  the  then  current  rate  and  no  rates 
paid  in  respect  of  it,  the  appellant  was  not 
entitled  to  the  franchise  under  sects.  3  and  2t> 
of  the  Representation  of  the  People  Act,  1S67. 

Pitts  V.  Michel  more  ([1909]  2  K.  B,  244) 
followed, 

WiDDICOMBE   v.    illCHELMORE,  102   L.  T.   134  ; 

[74  J.  P.  241  ;  8  L.  G.  R.  356  ;  2  Smith,  Reg. 

216— Div.  Ct. 
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VI.  Ocsupation  Voters — C'untl/iued. 

12.  Occupier  of  BwelUiig-home  —  Landlord 
Hesident  in  Jluune— Lodger— Beprese/itatio/i  of 
the  People  Act,  18G7  (SO  &  31  Vict.  c.  102),  s.  3— 
ParVuimeatarij  and  Municipal  Meg  id  ration  Act, 
1878  (11  &  42  Vict.  c.  2C),  «.  5.]— Where  the 
roums  iu  a  huusc  are  let  out  as  separate  dwellings 
to  tenants,  and  the  landlord  resides  in  a  separate 
set  of  ruoms  iu  the  house  and  is  rated  in  respect 
of  the  whole  house,  evidence  given  by  the  tenants 
merely  to  the  effect  that  the  landlord  has  never 
claimed  to  exercise  any  dominion  or  control  over 
the  rooms  occupied  by  them  is  not  sufficient  to 
negative  a  right  of  control  being  retained  by  the 
landlord.  In  the  absence,  therefore,  of  evidence 
of  a  giving  up  of  control  by  the  landlord,  such 
tenants  are  not  entitled  to  have  their  names 
inserted  in  Division  1.  of  the  Occui)iers'  List. 
Ken-t  c.  FlTTALL,  27  T.  L.  K.  TJ—Div.  Ct. 

13.  Inhaljitaiit  Occupier  —  Dwelling-house  — 
''Sole and  L.rclusive  Use" — Excludce  Occupation 
of  Eoomit  with  a  Kitchen  Subject  to  a  Eight  of 
Waii—Parliamentarg  and  3Iunicipal  Regidm- 
f Ion  Act,  1878  (11  &  12  Vict.  c.  26),  s.  5.]— 
Premises  in  respect  of  which  the  inhabitant 
household  franchise  was  claimed  were  described 
as  follows  :— "  Dwelling-house,  being  exclusive 
occupation  of  front  room,  ground  and  back  room 
lirst  floor,  and  so   much  of  a  kitchen  as  is  not 


have  his  name  inserted  in  the  list  of  ownership 
voters  for  the  county. 

Douglas  v.  Sandeksok,  [1^11]  1  K.  B.  1G6 ; 
[27  T.  L.  R.  81  ;  55  Sol.  Jo.  94— Div.  Ct. 

VIII.  EEVISING  BAERISTERS. 

15.  AdinissihiUtg  of  Evidence— Ohjection  to 
Voter — Hearsay  Evidence  in  Support  of  Claim 
— Aijpeal— Parliamentary  Voters  Jlegistration 
Act,  1843  (6  &  7  Vict.  c.  18),  ss.  41,  65.]— A 
person  claimed  to  have  his  name  inserted  iu 
Division  I.  of  the  Occupiers'  List  in  respect  of 
his  occupation  in  succession  of  two  dwelling- 
houses.  Notice  of  intention  to  oppose  tlie 
claim  was  duly  given.  In  support  of  the  claim 
entries  made  in  a  canvasser's  book  were  ad- 
mitted in  evidence,  although  there  was  nothing 
to  show  who  gave  the  information  contained 
therein.  The  revising  barrister  admitted  the 
claim.  He  was  not  called  upon  to  decide,  and 
did  not  decide,  whether  the  evidence  given  was 
legal  evidence,  but  stated  a  case  as  to  whether 
such  evidence  was  properly  admitted.  The 
Divisional  Court  held  that  the  Court,  by  virtue 
of  the  provisions  of  sect.  65  of  the  Parliamentary 
Voters  Registration  Act,  1843,  was  precluded 
from  entertaining  the  appeal. 

Held— that  the  revising  barrister  was  bound 
to  apply  his  mind  to  the  consideration  of  the 
question  whether  the  evidence  before  him  was 


must  be  allowed. 

Decision  of   Div.   Ct.    (26  T.  L.  E.   123)    re- 
versed. 

Storey    v.    Town    Clerk   of    Bermondsey, 

[1910]  1  K.  B.  203  ;  79  L.  J.  K.  B.  349  ;  102 

L.  T.  52  ;  74  J.  P.  94  ;   26  T.  L.  R.  190  ;   54 

Sol.  Jo.  197;  8  L.  G.  R.  128;  2  Smith,  Reg. 

179— C.  A. 

IX.  SERVICE  FRANCHISE. 
[Xo  I'iiraijraphs  iu  this  \ul.  of  the  Digest.] 

X.  MISCELLANEOUS. 

[No  iianianiphtj  iu  this  vuL  of  tlie  Di-e.st.] 


occupied  by  a  right  of  way  passing  in  a  straight  j  admissible  as  legal   evidence  or  not  whenever 
line  from  the  door  communicating  between   a  !  g^^ij   question  arose,  and   that,  as   he   had  not 
common  hall  and  the  said  kitchen  and  a  common  |  ^q^q  ^r,,  sect.  65  did  not  apply  and  the  appeal 
yard."    A  room   upstairs  was  sublet,   and  the 
sub-tenant  enjoyed  the  right  of  way  aforesaid. 

Held— that  the  occupation  prescribed  by 
the  statute  involved  sole  and  exclusive  use  of  the 
premises,  or  part  thereof,  which  constituted  the 
voter's  dwelling-house  ;  that  where  any  part  of 
the  dwelling  of  the  claimant  was  subject  to  an 
incorporeal  right  vested  iu  another  person  there 
could  be  no  sole  and  exclusive  use,  and  therefore 
the  claimant  was  not  entitled  to  the  franchise.      1 

M- Bride  v.  Bryans  ([1908]  2  I.  R.  329  ;  and  1 
Coyle\.  Mahon,  [1908]  2  I.  R.  622)  reconsidered  j 
and  followed. 

Steele    r.  Mahox,  [1910]   2   I.  E.  207  ;   44 
[I.  L.  T.  37— C.  A.,  Ireland. 

VII.  OWNERSHIP  VOTERS. 

14.  Freehold  Jfouse  in  City-^TiOo-storey 
Building— Loiocr  Storey  Let  to  leiuint- tipper 
Storeti  Occupied  hy  Owner~^Repr6scntatiOn  of 
the  People  Act,  1832  (2  k  3  Will.  4,  c.  45),  s.  24.] 
— The  appellant  was  the  freeholder  of  a  tWo-storey 
building  in  a  city.  Each  storey  formed  a 
separate  dwelling  house  entered  by  a  separate 
outer  door.  The  appellant  occupied  the  upper 
storey,  while  the  lower  storey  was  let  to  a 
tenant.  The  appellant  and  the  tenant  of  the 
lower  storey  were  each  entitled  to  be,  and  were, 
in  fact,  registered  as  voters  in  respect  of  their 
occupation  on  the  list  of  occupation  voters  for 
the  city.  The  appellant  claimed  to  have  his 
name  inserted  in  the  list  of  ownership  voters  for 
the  county  in  respect  of  such  freehold  house. 

Held— that  the  appellant's  claim  was  not 
barred  by  sect.  24  of  the  Representation  of  the 
People  Act,  1832,  and  that  he  was  entitled  to 


ELECTRIC     LIGHTING    AND 
POWER. 

See  also  INCOME  TAX,  No.   10;  Metro^ 
POLIS,  No.  9. 

COL, 

I.  Contract  for  Supply   .   ,   .  200 
II.  Generally -01 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
And  see  Highways. 

I,  CONTRACT  FOR  SUPPLY. 

1.  ■■'Supply''  of  Electricity— Municipal  Cor- 
p)oration — Suj^ply  of  Fittiiigs  and  Appliances — 
Ultra  \'ir&^— Electric  Lighting  Act,  1882  (45  &• 
46  Vict.  c.  56),  s.  10.]— Under  sect.  10  of  the 
Electric  Lighting  Act,  1882,  a  local  authority 
which  is  authorised  to  supply  electricity  has  no 
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I,  Contract  for  Sw^T^lj—Contimied. 

power  to  supply  fittings  and  appliances  for  use 

by    consumers.      The   "supply"   of    electricity 

under  the  section  is  completed  at  the  consumer's 

terminals. 

A-Ttoeket-Gekeral  v.  Leicester  Coepoea- 

r-noN,  [19101  2  Gh.  359  ;  80  L.  J.  Gli.  21  ; 

103  L.  T.  211 ;  74  J,  P.  385  ;  2C,  T.  L.  R.  568 
— Neville,  J. 

2.  Agveement  for  the  Supply  of  Electricity— 
Jfen.<t7t)r))iP)it  by  Meters— Accuracy  of  3Ieters— 
"  Electricity  Actvnlly  Supplied  "  —  Imjjlied 
Warranty  'a.<)  to  Accuracy  of  3f('ter — Final  it  t/ 
of  Meter  Bcadinyi^.'] — An  agreement  was  made 
between  tlie  plaintiffs  and  the  defendants  for 
the  supply  of  electricity  to  work  the  plaintiffs' 
tramway.  It  was  a  term  of  the  agreement  that 
the  amount  of  energy  should  be  ascertained  by 
the  average  reading  of  three  Watt  meters  ;  that 
the  meters  should  be  calibrated  and  fixed  by  the 
defendants,  and  that,  if  and  whenever  any 
meter  should  show  a  difference  of  more  than 
three  per  cent,  from  the  mean  reading  of  the 
other  two,  such  meter  should,  at  the  option  of 
either  party,  be  removed  and  recalibrated,  or,  at 
the  option  of  the  defendants,  replaced  by 
another  meter.  It  was  a  further  term  of  the 
agreement  that  on  written  notice  from  one  party 
to  the  other  the  three  meters  should  be  recali- 
brated in  situ  by  the  Board  of  Trade  or  by  some 
other  approved  standardising  institution  agreed 
to  in  writing.  Subject  as  aforesaid  the  average 
reading  of  the  meters  was  to  be  final  and  binding 
between  the  parties. 

On  several  occasions,  covering  a  long  period  of 
time,  it  was  found  that  the  meters  were  inac- 
curate, and  were  registering  fast  as  compared 
with  a  standard  Arou  meter.  The  plaintiffs 
contended  upon  the  facts  that  they  were  entitled 
to  have  three  meters  installed  which  were 
capable  of  measuring  the  exact  amount  of 
energy  consumed  by  them.  The  defendants 
contended  that  the  plaintiffs  were  bound  by  the 
Watt  meters  as  and  when  recalibrated  in  accord- 
ance with  the  terms  of  the  contract. 

Held^I)  that  the  meters  could  not  be  con- 
demned as  long  as  the  remedy  by  recalibration 
in  situ  remained  open  to  the  plaintiffs  ;  (2)  that 
if  the  error  of  any  meter  could  be  measured  and 
was  constant,  and  did  not  arise  from  any 
defective  adjustment,  the  necessary  rectification 
of  the  readings  could  be  made  in  accordance 
with  ascertained  and  constant  error ;  (3)  that 
there  could  not  be  held  to  be  any  breach  of  any 
express  or  implied  term  of  the  agreement  until 
the  plaintiffs  had  applied  for  recalibration  and 
it  had  been  refused  ;  and  (4)  that  the  agreement 
did  not  amount  to  a  warranty  that  the  instru- 
ments installed  should  measure  the  amount  of 
energy  actually  supplied,  nor  did  it  impose  any 
express  obligation  on  the  defendants  to  keep  tlie 
instruments  up  to  tlie  measure  of  accuracy 
which  could  show  the  energy  actually  supplied. 
Gravksend  and  Northfleet  Electric 
[Tramways.  Ld.  r.  Gravesend  Corpora- 
tion, 74  J.  P.  1.56  ;  8  L.  G.  R.  445— 
Hamilton.  .1. 

II.  GENERALLY. 

lI?o  paragraphs  intliis  vol.  of  the  Digest.J 


EMBEZZLEMENT. 

See  CEI3IINAL  LAW  AND  Peoceduee. 

EMBLEMENTS. 

See    Agriculture  ;    Landlord     and 
Tenant  ;  Real  Property. 


EMIGRATION. 

See  Shipping  and  Naa'IGATTOn. 

EMPLOYERS'   LIABILITY. 

See  Master  and  Servant. 


ENDOWMENT. 

See  Charities  ;  Ecclesiastical  Law, 

EQUITABLE   ASSIGNMENT. 

See  Choses  in  Action  ;  Mortgages. 


EQUITY. 

1,  Coneersion — Reconversion — Beal  Estate — 
Sale  by  Order  of  Coicrt — Death  of  Owner  before 
Conqjletion  of  Sale — Realty  or  Personalty.'] — ^An 
order  of  the  Court,  rightfully  made  for  the  sale 
of  real  estate  during  the  life  of  the  owner, 
operates  as  a  conversion  from  the  date  of  the 
order,  so  that  the  proceeds  are  personalty  ;  and 
after  the  death  of  the  owner  intestate,  there  is  no 
equity  for  reconversion  as  between  his  heir-at- 
law  and  next-of-kin, 

Buryess  v.  Booth  ([1908]  2  Ch.  648)  followed. 

In  re  Stinson's  Estate,  [1910]  1  I.  R.  13— 
[C.  A,,  Ireland, 

2.  Undue  Influence — Promissory  Notes  by 
Husband  and  Wife — Xatnre  of  Transaction  not 
Explained  to  Wife.'] — Where  a  wife  becomes 
surety  for  her  husband  in  a  transaction  under 
which  she  is  to  get  an  indirect  advantage,  the 
nature  of  the  transaction  and  what  she  is  doing 
must  be  properly  explained  to  her. 

Talbot    r.  Von  Boris,    27    T,    L,    R.    95— 
Phillimore,  J. 


ESTATE   AGENT. 

See  A(;ency  ;  Auctions  and  Auc- 
TI0NEER^♦  :  Sale  of  L.\nd  : 
Valuers  A^■I)  Appraisers, 
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ESTATE  DUTY. 

See  Death  Duties. 

ESTATE  TAIL. 

Srr  Real  Property. 


ESTOPPEL. 

See  aho  AUCTIONS,  Xo.  ]  ;  BANKRUPTCY, 
No.  13  ;  Companies,  No.  00 ;  Master 
AND  Servant,  No.  i:? ;  Railways. 
No.  2  ;  Rale  of  Goods,  Nos.  7,  11. 

1.  PuvchnKe  of  Land — lieprenentatUm  hy  Seller 
a.i  to  Tithes — Suhseqnent  Dhcocery  thai  Seller  h 
Lay  L»ipn>j>ri(itor  of  Tiffies.] — A.,  wlien  selling 
land  to  B.,  lepresented  that  there  were  no  rectorial 
tithes,  and  the  purchase  price  of  the  land  w.is 
agreed  on  that  basis.  Subsequently  A.  dis- 
covered that  he  was  the  lay  impropriator  of  the 
tithes.  On  A.  taking  proceedings  against  B.  to 
obtain  these  tithes,  B.  raised  the  defence  of 
estoppel. 

Held — that  the  defence  was  good. 
Mansel-Lewis  r.  Rees  and  Others,  102  L.  T. 
[237  ;  54  Sol.  Jo.  327— Div.  Ct. 

2.  Landlord  and  Teiiant — Actum  for  Bent  under 
Agreement — Statute  of  Frauds  not  Pleaded — 
Second  Action  under  same  Agreement — Defence 
(f  Statute  set  up — Res  Judicata.] — To  an  action 
in  the  county  court  for  rent  due  under  an  agree- 
ment for  a  lease,  the  defendant  set  up  that  there 
was  no  concluded  agi-eement  for  a  tenancy.  The 
judge  held  that  there  was  a  concluded  agreement, 
and  gave  judgment  for  the  plaintiff  for  the  rent 
in  question.  Upon  the  next  quarter's  rent  falling 
due  and  remaining  unpaid,  a  second  action  was 
brought  by  the  plaintiff  upon  the  agreement,  and 
the  defendant  gave  notice  of  the  special  defence 
that  there  was  no  sufficient  memorandum  or  note 
in  writing  of  the  terms  of  the  agreement  relied 
upon  to  satisfy  the  requirements  of  sect.  4  of  the 
Statute  of  Frauds. 

Held — that  the  defendant,  having  neglected 
to  set  up  the  defence  of  the  Statute  of  Frauds 
to  the  first  action,  was  precluded  from  doing 
so   to  the  second. 

Hoiclctt  V.  Tarte  ((1861)  10  C.  B.  (N.S.)  813) 
considered. 

Decision  of   Div.  Ct.  ([1010]    1    K.  B.   79G  ; 
79  L.  J.  K.  B.  544  ;  102  L.  T.  492)  affirmed. 
Humphries  r.  Humphries,   [1910]   2  K.  B. 
[531 ;  77  L.  J.  K.  B.  919  ;  103  L.  T.  14— C.  A. 

3.  Settlement  —  Action  for  Administration — 
Compromise — Order  of  Covrt — Subsequent  Pro- 
ceedings to  set  aside  Appointment.^ — In  an  action 
by  the  mortgagee  of  a  life  interest  under  a  settle- 
ment against  the  trustees  for  administration,  a 
compromise  was  effected  and  confirmed  by  the 


Court,  all  parties  interested  under  the  sultlement 
being  parties  thereto.  Subsequently  proceedings 
were  commenced  by  C.  and  H. ,  who  were  parties 
I  to  the  compromise  in  the  previous  action,  against 
the  P.  Company,  who  were  also  parties  to  the 
compromise,  to  set  aside  certain  appointments 
made  under  a  power  in  the  settlement  before  the 
compromise. 

Held— that  the  plaintiffs  were  not  debarred 
from  raising  the  question  of  the  validity  of  the 
appointments  on  the  ground  that  they  had  l)een 
parties  to  the  compromise  in  the  previous 
action,  as  this  issue  had  not  been  previously 
raised. 


Decision  of  Neville.  J.  ([1910]  W.  N.  163  :  70 
L.  .1.  Ch.  640  ;  103  L.  T.  131)  affirmed. 
Cloutte  r.  Storey,  [1910]  W.  N.  2r.0 :  103 
[L.  T.  617— C.  A. 
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EVIDENCE. 

I.  In  General. 
(^/)  Admissibilit}'  ,         , 
(/>)  Affidavits     ^    . 
(/•)  Miscellaneous  , 

II.  DOCUMENT.S. 

(«)  In  General 20.-. 

(J)  Certificates 206 

[No  paragraphs  ill  this  vol.  of  the  Digest.] 

(r)  Entries  in  Books,  Reports,  etc.         .  206 

{(i)  Public  Documents  ....  206 
in.  Perpetuating  Testimony. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

IV.  Presumption. 

(«)  Of  Death 206 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/y)  Generally 206 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Admiralty,  No.  2  ;  Arbitra- 
tion, No.  2 ;  Bankers,  No.  1  ; 
Criminal  Law  and  Procedure, 
I.  (b)  ;  Husband  and  Wife,  No.  43  ; 
Magistrates,  No.  7  ;  Master  and 
Servant,  Nos.  75.  76 ;  Street 
Traffic,  Nos.  1,  3. 

I.  IN  GENERAL. 

(a)  Admissibilitjr. 

See  No.  1  ;  Agency,  No.  11. 

(b)  Affidavits. 
See  also  LiBEL,  No.  10, 
1.  Practice  —  Extracts  from  Letters   Written 
without    Prejudice — Striking    Out  —  P.   S.    <?., 
Ord.  38,  ?■.  11.]— The  question  of  the  admi.ssibility 
in  evidence  of  letters  written  without  prejudice 
ought  to  be  decided  at  the  trial  of  an  action, 
when  all  the  facts  are  before  the  Court,  and  not 
on  an  application  under  Ord.  38,  r.  11,  to  strike 
extracts  from  such  letters  out  of  an  affidavit. 
In  re  Jessopp  (a  Solicitor),  [1910]  W.  N. 
[128  ;  54  Sol.  Jo.  543— C.  A. 
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EVIDENCE. 
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I.  In  Gener&l— Continued. 

(c)  MiBcellaneous, 

2.  Interested  Party — Corroboration.^ — Where 
the  evidence  given  by  an  interested  party  is  cor- 
roborated in  a  substantial  matter,  it  confirms 
the  credit  not  only  of  the  statements  expressly 
supported,  bnt  also  of  all  statements  made  by  the 
interest e<l  party. 

MixiSTER  OF  Stamps  r.  Townend,  [1909]  A.C. 
[G33  ;  79  L.  J.  P.  C.  5  ;  101  L.  T.  354— P.  C. 

3.  Sulpoena — Power  to  Set  A.nde — Improper 
H/otl res— Minister  of  Crown.] —The  High 
Court  has  jurisdiction  both  in  civil  and  criminal  ■ 
cases  tn  set  aside  a  subpoena  served  on  a  wit- 
ness, if  satisfied  that  he  cannot  give  relevant 
evidence,  and  that  the  subpoena  has  been  served 
on  him  for  some  ulterior  purpose. 

Subpoenas  served  on  Ministers  of  the  Crown  '■ 
were  set  aside  on  these  grounds,  but  Ministers 
have  no  special  privilege  from  the  obligation  of 
obeying  a  subpoena. 

R.  V.  Baines  and  Another,  [1909]  1  K.  B. 

[258  ;  78  L.  J.  K.  B.  119  ;    100  L.  T.  78  ;   72 

J.  P.  524 ;  25  T.  L.  R.  79  ;  53  Sol.  Jo.  101  ;  21 

Cox,  C.  C.  75G— Div.  Ct. 

4.  Oral  Eddence — Opinion  of  Judge  of  First 
Iiistance —  Ai)peal.'\ — Observations  {per  Lord 
Loreburn,  L.C.)  on  the  great  weight  to  be  given 
to  the  opinion  of  the  judge  of  first  instance  where 
the  decision  of  a  question  rests  on  oral  evidence. 
Young  v.  Kinloch.  47  Sc.  L.  R,  356  :  [1910] 

[A.  C.  169— H.  L.  (Sc). 
II.  DOCUMENTS. 

See  aUo  Master  and  Servant,  No.  13. 
(a)  In  General. 

5.  Ancient  J)Iap.<i —  Proof  of  Custody  —  Old 
Minnte  Booh— Indictment  for  Xon-rejyair  of 
Bridge.] — On  an  indictment  for  the  non-repair 
of  a  bridge  the  Court  admitted  in  evidence  an 
ancient  map  purporting  to  have  been  made  by 
one  C,  a  person  of  repute  in  connection  with 
maps  and  surveys,  proof  being  given  of  the 
custody  from  which  it  came. 

Semite,  the  map  would  have  been  admissible 
even  without  proof  of  the  custody  from  which  it 
came. 

The  Court  also  admitted  two  maps  purporting 
to  have  been  made  by  the  King's  geographer, 
without  proof  of  the  custody  from  which  they 
came  ;  but  refused  to  admit  a  copy  of  an  old 
minute  book  which  came  from  the  custody  of 
the  bridge  reeves  of  another  bridge  in  the  same 
neighbourhood  as  the  bridge  in  question. 
R.  r.  County  Council  of  Norfolk,  26  T.  L.  R. 
[269— Jelf,  J. 

6.  Amnetit  Mips— Disputed  Right  of  Way- 
Old  Coujity  Maps.] — In  a  question  as  to  a 
disputed  right  of  way  : — 

Held — that  old  county  maps,  showing  the 
way,  published,  one  in  1797  by  the  King's 
geogi-apher,  and  the  other  in  1826  by  A.  Bryant 
(a  well-known  country  surveyor),  aiid  prodnced 


from  the  British  Museum  by  the  proper  official, 

were  admissible  as  some  evidence  of  reputation. 

Traffoed   r.  St.   Faith's  Rural  District 

[Council,  74  J.  P.  297— Neville,  J. 

Sec  S.  C.  under  Highways,  V. 

7.  Tithe  Map — Inclosure  Map  and  Award.] — 
A  tithe  map  is  not  admissible  as  evidence  in  a 
case  of  disputed  boundaries  between  private 
owners. 

Semlle,  an  inclosure  map  might  be  evidence 
against  the  owner  of  land  comprised  in  the 
enclosure  award. 

Frost  r.  Richardson,  103  L.  T.  22— Ere,  J. 
See  S.  C.  on  appeal,  103  L.  T.  416— C.  A. 

(b)  Certificates. 

[Ko  paragraphs  in  this  vol.  of  the  Dtgest.] 

(c)  Entries  in  Books,  Reports,  etc. 
See  Bankers,  No.  6. 

(d)  Public  Documents. 
See  Local  Government,  No.  6. 

III.  PERPETUATING   TESTIMONY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  PRESUMPTION. 

(a)  Of  Death. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(b)  Generally. 

[No  paragraphs  in  tliis  vol,  of  the  Digest,] 


EXCISE. 

See  Intoxicating  Liquors  ;  Revenue. 


EXECUTION. 

Sec  also  BANKERS,  Nos.  5,  8  ;  Bank- 
RUPTCY,  Nos.  29,  38 ;  Choses  IX 
Action  ;  Companies,  No.  14  ;  Land- 
lord AND  Tenant,  No.  6  • 
Practice,  XIII. 

1.  Writ  of  Fi.  Fa.  Issued  after  Belt  Paid- 
Seizure  of  Goods  —  Damages  for  IresjMJSs  — 
Ah-nence  of  Malice.] — When  the  total  amount  ot 
a  judgment  debt  has  been  paid,  the  judgment 
ceases  to  be  of  any  force  or  effect.  Execution 
levied  thei'eunder  is,  therefore,  a  ti-espass,  and 
an  action  will  lie  in  respect  thereof. 

Decision  of  Div.  Ct.  ([1910]  1  K.  B.  374  ;  79 
L.  J.  K.  B.  274  ;   101  L.  T.  911)  reversed. 
Clissold  r.  Cratch  LEY  and  Another,  [1910] 

[2  K.  B.  244  ;    79  L.  J.  K.  B.  635  ;    102  L.  T. 
520  ;  26  T.  L.  R.  409  ;  54  Sol.  Jo.  •142— C.  A. 

See  S.  C,  Trespass,  No.  2. 
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Execution — Confi/ntrd. 

2.  Wi-it  of  Ketent— Terms  of  Affidavit  Re- 
quired.']—A  writ  of  extent  was  granted  on  an 
affidavit,  in  which  it  was  sworn  :  "From  inquiries 
I  have  made,  I  have  ascertained  and  believe  that 
the  debt  due  to  his  Majesty  from  the  said  Emily 
Pridgeon "  (the  alleged  debtor)  "as  aforesaid 
will  be  lost  unless  some  more  speedy  course  than 
the  ordinary  method  of  proceeding  be  forthwith 
had  and  taken  to  recover  the  same  on  behalf  of 
his  Majesty."  There  was  no  statement  in  the 
affidavit  that  the  alleged  debtor  was  insolvent, 
and  no  statement  of  facts  to  show  that  she  was 
insolvent. 

Held — that  the  writ  of  extent  must  be  set 
aside  on  the  ground  that  the  affidavit  had  not 
sufficiently  shown  that  the  debt  was  in  danger. 

K.  r.  Pridgeon,  [1910]  2  K.  B.  51.3  ;    79   L.  J. 

[K.  B.  805  ;  103  L.  T.  539  ;  26  T.  L.  R.  570  ; 

54  Sol.  Jo.  617— Bray,  J. 

3.  Banhru2)tcii —Costs  —  Taxation  —  Sh eriJTs 
^^  Costs  of  Execution'" — Costs  of  Interpleader 
Summons — Banhruptry  Act,  1890(53  &  5-t  Yict. 
('.  71),  ».  n—Banhruptcii  Bule.%  1886—1890,  rr. 
118,  119.] — When  a  sheriff  has  seized  goods 
under  a  wi-it  of  /.  fa.,  and  a  claim  has  been 
made  on  the  goods,  and  the  sheriff  has  had  to 
take  out  an  interpleader  summons,  he  is  entitled 
to  have  his  costs  of  possession  pending  inter- 
pleader, and  his  costs  of  the  interpleader  sum- 
mons, even  in  cases  where  a  receiving  order  has 
been  made  against  the  judgment  debtor  before 
the  completion  of  the  execution,  and  the  costs 
have  to  be  taxed  as  against  the  bankrupt's 
estate. 

In    re    Rogers.      Ex    parte    Sheriff   of 

[Sussex,  [1911]   1  K.  B.  104  ;  [1910]  W.  N. 

238  ;     27    T.    L.  R.    59 ;  55    Sol.    Jo.    78— 

Phillimore,  J. 

See  S.  C,  Bankruptcy,  No.  19. 
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bution OP  Assets. 
(rt)  Conveyance  of  Real  Estate    .        .     213 
{h)  Insolvent  Estate    .         .         .        .213 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 
{d)  Payment  of  Legacies      .        .         .213 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Possible  Future  Liabilities  .  .  214 
(/)  Right  of  Retainer  .        .        .        .214 

[No  paragi-aphs  in  this  ■\'ol.  of  the  Digest.] 
{g)  Testamentary  Expenses .        .        .     214 
(/<)  Specific  Legacies    ....     214 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Powers  and  Liabilities. 

{a)  Carrying  on  Business      ,  .    214 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(h)  Liabilities 214 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

{c)  Powers    ......     214 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

YI.  Administration  Action  .  .  215 
See  also  Companies,  No.  22  ;  Death 
Duties  ;  Descent  and  Distribu- 
tion ;  Husband  and  Wife,  No.  5  ; 
Landlord  and  Tenant,  No.  5 ; 
Limitation  of  Actions  ;  Prac- 
tice, No.  33  ;  Trusts  and 
Trustees  ;  Wills. 

I.  EXECUTORS  GENERALLY. 

1.  Rights  of  Executors — Imperfect  Gift — Money 
not  Identijied — Promise  to  Pay  in  the  Future— 
Cont'inuing  Intention  to  Give — Bonee  Appointed, 
Executrix.'] — The  testator  promised  in  vs'riting 
that  after  a  named  future  date  the  plaintiff 
should  receive  £2  a  week,  and  died  without  alter- 
ing his  intention  that  the  plaintiff  should  have 
this  sum.  He  appointed  tlie  plaintiff  one  of  his 
executors.  The  sum  not  having  been  paid  regu- 
larlv,  she  claimed  the  balance  from  the  estate  as 
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I.  Executors  Gener&Uy~ Continued. 

an  imperfect  gift,  perfected  by  her  acquiring  the 

legal  ownership  of  the  estate  as  executrix. 

Held — that  the  principle  laid  down  in  Stron(j 
V.  Bird  ((1874)  L.  E.  18  Eq.  315;  43  L.  J.  Ch. 
814  ;  30  L.  T.  745  ;  22  W.  R.  788— Jessel,  M.R.) 
is  not  to  be  extended  to  a  case  where  the  alleged 
gift  was  merely  a  promise  to  give  in  the  future  a 
sum  of  money  not  identified  nor  separated  from 
the  rest  of  the  testator'sestate. 

In  re  Sfcimrt,  Stewart  ^.MeLavghVin  (  [1908] 
2  Ch.  251)  distinguished. 

In  re  Innes,  Innes -y.  Innes,  [1910]  1  Ch.  188  ; 
[79  L.  J.  Ch.  174  ;  101  L.  T.  633— Parker,  J. 

2.  Ei'ervtiir  or  Irustee — Statute  of  Limit  a- 
tionit  —  Declaration  of  Trust—  Ear-marlting 
Entries — E.vpress  Trvstees.'] — Executors  who 
are  not  also  in  terms  appointed  trustees,  but 
who  have  duties  imposed  upon  them,  not  as 
executors,  but  as  trustees,  hold  the  residue  as 
soon  as  it  has  been  ascertained,  and  as  soon  as 
their  duties  as  executors  have  been  performed, 
as  express  trustees  within  the  meaning  of  the 
Statute  of  Limitations. 

Executors,  although  not  trustees  under  the 
provisions  of  the  will  by  which  they  are 
appointed,  may  become  express  trustees  by 
reason  of  entries  in  their  accounts  ear-marking 
certain  sums  as  held  for  or  on  account  of  the 
persons  interested. 

Ix  the  Estate  of  Gompertz,   Parker  r. 
[GOMPERTZ,  55  Sol.  Jo.  7(i— Warrington  ,]. 

II.  GRANT  OF  LETTERS  OF  ADMINIS- 
TRATION. 

(a)  Administration  Bonds. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(b)  As  on  an  Intestacy. 

[No  paragraphs  in  this  vol.  of  the  DigestJ 

(c)  Citation. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Creditors. 

See  also  No.  9,  infra. 

3.  jVo  Known  delations — Pending  Action — 
Probate  Act,  1857  (20  &  21  Vict.  ^.77),  s.  73.] 
—The  Court  made  a  grant  of  administration  of 
the  estate  of  an  intestate  who  had  no  knoM'n 
relations  and  who  died  pending  proceedings  to 
recover  a  sum  due  to  him,  to  a  creditor  under 
sect.  73  of  the  Probate  Act,  1857,  without  citing 
the  next  of  kin,  the  creditor  undertaking  to 
bring  the  balance  of  the  estate  into  Court  in 
order  to  safeguard  tlie  Treasury. 

In  THE  Estate  op  Heerman,  [1910]  P.  357  : 
[27  T.  L.  R.  51  ;  55  Sol.  Jo.  30— Deane,  J. 

(e)  Crown  Rights. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(f)  Cum  Testamento  Annexe. 

See  aha  No.  7,  infra. 

4.  Legatees  in  Trust— M  Direction  to  Pa)/ 
Debts  —  M  Executors  Appointed  —  Eonn  of 
Grant.']— A  testatrix  by  will  left  all  her  estate 


of  the  value  of  £2,200  to  two  persons  in  trust  to 
pay  the  income  to  her  husband  for  life,  and  she 
directed  that  after  his  death  her  estate  was  to  be 
divided  equally  among  her  four  children.  There 
was  no  appointment  of  executors,  and  no 
direction  to  pay  debts. 

Held— that  the  persons  named  as  trustees 
were  not,  in  the  absence  of  a  direction  to  pay 
debts,  executors  according  to  the  tenor,  and  that 
the  proper  form  of  gi-ant  was  one  with  the  will 
annexed  to  them  as  universal  legatees  in  trust. 
In  the  Estate  of  Mackenzie,  [1909]  P.  305  : 
[79  L.  J.  P.  4  ;  20  T.  L.  R.  39— Deane.  J. 

(g)  De  Bonis  Non. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(h)  Foreigners. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Limited  Grants. 

5.  Injured  Workman — Compensation— Deat/i, 
Intestate,  of  Employer  before  Eeq7iest  for  Com- 
pcnsation—Eefusal  of  Next  of  Kin  to  'Tale  Out 
Letters  of  Administration — Grant  to  Nominee 
of  Workman — WorJimen's  Compensation  Act, 
1906  (6  Edw.  7,  c.  58),  s.  13  -Probate  (^Ireland) 
Act,  1857  (20  &  21  Vict.  c.  79),  s.  78.]— A  work- 
man, injured  in  the  course  of  his  employment, 
had  made  no  request  for  compensation  before 
the  death,  intestate,  of  the  employer.  The  next 
of  kin  acted  as  executors  de  son  tort,  and  refused 
to  take  out  letters  of  administration  ;  and  the 
workman,  in  view  of  sect.  13  of  the  Act,  could 
not  take  proceedings  against  them.  The  Court 
gave  liberty  to  a  nominee  of  the  workman  to 
take  out  a  grant  under  sect.  78  of  the  Probate 
(Ireland)  Act,  1857,  for  the  purpose  only  of 
substantiating  proceedings  to  be  taken  by  the 
workman  for  the  recovery  of  compensation. 

In  the  Goods  op  W.  Byrne,  Deceased  (No.  1), 
[44  I.  L,  T.  98— Ross,  J.,  Ireland. 

6.  Injured  Worhnan — Compensation— Death 
of  Employer — Letters  of  Administr((tion  to 
Nominee  of  Workman  Impounded— Prolate  of 
Will  Discovered  after  Issue  of  such  Letters  of 
Administration  Ordered.]  —  Where  a  limited 
grant  of  administration  was  made  under  the 
circumstances  set  forth  in  "  In  the  Goods  of  W. 
Byrne,  Deceased,  supra,''  and  where  a  will  of 
the  deceased  was  discovered  after  the  limited  ad- 
ministrator had  substantiated  the  proceedings 
taken  by  the  workman  for  tlie  recovery  of  com- 
pensation under  the  Workmen's  Compensation 
Act,  1906,  and  after  the  administrator  had  made 
a  request  under  sect.  17  of  the  Act  that  the 
amount  awarded  as  compensation  should  be 
redeemed,  the  Court  impounded  the  limited 
grant  and  empowered  and  directed  the  executrix 
named  in  the  will  to  take  out  probate. 

In  the  Goods  op  W.  Byrne,  Deceased  (No.  2), 
[44  I,  L.  T.  192— Madden,  J.,  Ireland. 

(k)  Passing  Over. 

See  also  No.  3,  sujjra. 
1.  E.vec'utor  out  of  the  Kingdom— Special  Cir- 
cumstances—Grant tinth   Will  Anne;red  to   Sole 
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II.  Grant  of  Letters  of  AdminiBtration —Oz/j- 
Beneficiary— Court  of  Probate  Act,  1857  (20  k. 
21  Vict.  e.  11),  s.  73.]— Where  the  executor 
appointed  under  a  will  was  out  of  the  jurisdic- 
tion, and  where  there  were  urjjent  matters  in 
connection  with  tlie  estate  of  the  deceased 
testator  that  required  immediate  attention,  the 
court  made  a  grant  of  letters  of  administration 
with  the  will  annexed  to  the  widow  of  the 
testator,  who  was  the  sole  beneficiary. 
In  the  Goons  of  Wohlgemuth,  deceased. 
[54  Sol.  Jo.  ir.O— Deane,  J. 

(I)  Presumption  of  Death  of  Next  of  Kin. 

8.  C'ommorientos— //w-v/y^/w^/  iimI  Wife— For w 
of  Oath  to  Lead  ^';r/«^.*.]— Where  a  husband  and 
wife  perished  in  the  same  disaster,  the  Court 
allowed  the  form  of  oath  to  be  varied  by  the 
insertion  of  a  statement  that  the  husband  and 
wife  perished  at  the  time  named,  and  that  there 
was  no  reason  to  believe  that  the  wife  survived 
her  husband. 

In  the  Goofh  of  Ewart  ((1859)  1  Sw.  &  Tr. 
2.-)8)  and  In  the  Goods  of  Beynon  {\^im\]  P. 
141),  followed. 

Ik  the  Estates  of  M.  Bruce  and  G.  M. 
[Bruce.  26  T.  L.  II.  381. 

(m)  Renunciation  of  Next  of  Kin. 
iSee  No.  9,  infra. 

(n)  Eevocation  of  Grant. 

9.  Admhi'iKtrator  Believed  to  he  Dead— Next  of 
Kin  Befvainy  to  Act — Oriyiiml  Grant  Revoked 
— New  Grant  to  Creditors.'\— Where  the  original 
administrator  of  a  deceased  intestate  had  dis- 
appeared, and  the  next  of  kin  had  refused  to 
take  any  steps,  the  Court  ordered  the  original 
grant  to"  be  revoked,  and  a  fresh  grant  made  to 
applicant  creditors  on  affidavits  being  sworn  as 
in  In  the  Estate  of  Saher  ([1909]  P.  233). 

In  the  Estate  of  Edith  French,  [1910]  P. 

[169  ;  79   L.  J.  P.  56  ;  26  T.   L.  R.  374  ;  54 

Sol.  Jo.  361— Evans,  Pres. 

(o)  Generally. 

10.  Practice — Affidavit  hy  Aj)j)Iicant.'\ — It  is 
the  practice  for  an  applicant  on  motion  to  make 
an  affidavit. 

In  the  Goods  of  Wohlgemuth,  deceased. 
[54  Sol.  Jo.  460— Deane,  J. 


III.  PROBATE. 


(a)  Costs. 


11.  Practice  —  Taxation — Quantum — Amount 
Allowed  by  Taxiny  blaster— Discretion  of  Judge 
to  Vary.']— On  a  mere  question  of  quantum,  the 
decision  of  the  taxing  registrar  will  not  be 
reviewed  by  the  Court  except  under  very  excep- 
tional circumstances. 
In    the    Estate  op   Ogilvie,    Ogilvie   r. 

[Massey.   ri910]    P.  243;   79  L.  J.  P.  113; 
103  L.  T.  154— C.  A. 


(1))  Effect. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(c)  Executor  according  to  the  Tenor. 

12.  Trvstces  Xamed  in  Will — No  Executory 
Directions.^ — The  Court  will  not  find  that  trus- 
tees named  in  a  will  are  executors  according  to 
the  tenor,  unless  there  is  some  direction  in  the 
document  that  they  are  to  do  some  act  of  an 
executory  character. 

In  the  Goods  of  11.  Brown,  deceased.  54 
[Sol.  Jo.  478— Deane,  J. 

(d)  Executor  Miadescribed, 

[yo  paragraplis  in  this  vol.  of  the  Digest.' 

(e)  Foreign  Wills. 

13.  Testamentary  Document — Domiciled  Eny- 
lish  Person  residiny  in  France — Enylish  Form — 
French  Form — Holograph  Will — Incorrect  Date 
— French  Code — Potver  of  French  Courts  to 
Amend — Admission  of  Documents  to  Probate  in 
Enyland— Wills  Act',  1861  (24  k  25  Vict.  c.  114).] 
— A  domiciled  Englishwoman  residing  in  France 
drew  up  in  her  own  handwriting  and  signed  a 
document  purporting  to  dispose  of  her  personal 
estate,  but  owing  to  an  inadvertent  error  it  was 
incon-ectly  dated  by  her.  Under  Frencir  law 
a  holograph  will,  in  order  that  it  may  be  held 
valid,  must  bear  the  date  on  which  it  is  made, 
and  the  date,  like  the  rest  of  the  document,  must 
be  in  the  testator's  own  handwriting.  Also,  by 
French  law,  a  wrong  date  is  regarded  as  no  date, 
and  a  holograph  will,  wrongly  dated,  is  in-ima 
facie  held  to  be  invalid.  But  the  invalidity  may 
be  rebutted  by  showing  that  the  mistake  was 
brought  about  by  accident  or  inadvertence. 

Held — on  the  facts  being  proved  as  above, 
that  such  a  document,  although  incorrectly  dated, 
being  otherwise  a  valid  testamentary  document 
according  to  French  law,  and  the  date  having 
been  inserted  under  such  circumstances  that  the 
French  courts  would  grant  relief,  is  entitled  to 
be  admitted  to  probate  in  England,  although  it 
has  not  been  adjudicated  upon  in  the  French 
courts, 

Lyne  v.  De  la  Ferte  and  Dunn,  102,  L.  T. 
[14.3— Bigham,  Pres. 

(f)  Lost  Will. 

14.  Parts  of  Will  Lost  —  Destruction  since 
Testator's  Death.'] — A  testator  duly  made  his  will. 
This  will,  a  year  after  his  deatli,  was  discovered 
mutilated  by  the  destruction  of  parts  thereof 
containing  certain  words  of  the  will.  The  state 
of  the  will  when  discovered  was  due  to  the  way 
in  which  it  had  been  kept  after  the  death  of  the 
testator.  The  testator  had  also  made  a  draft 
will,  as  well  as  a  pretended  will,  but  no  copy  of 
his  last  will,  and  no  oral  evidence  as  to  the 
precise  form  of  the  last  will  as  it  stood  before 
becoming  mutilated,  was  forthcoming.  The 
Court  made  an  order  for  probate  of  the  will,  in 
so  far  as  the  same  was  legible,  and  so  far  as  the 
saiBe  was  illegible,  in  the  words  and  figures  con- 
tained in  a  copy  of  said  will,  which,  as  regards 
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III.  Probate—  ( 'out in vod. 

the  luissiug  portions,  had  beeu  i-econstructed 
from  the  context  of  the  will,  from  the  draft  will, 
and  from  the  pretended  will. 

Ik  the  Goods   of   a.  Wright,  deceased. 
[44  I.  L.  T,  1.37— Madden,  J.,  Ireland. 

(g)  Practice. 

See  also   No.   11,   sj/pra  :   Tn.iunctionp, 
No.  1. 

15.  Aftextl/itj  Wlt)i('x.<!efi  —  liefmaJ  io  Malie 
Afiidar'd — Orih'i-  yequii-'tiig  Attendance  for  E.fiim- 
i'luition— Prolate  Act,  IS.'^Y  (20  &  21  Vict,  c.  11'), 
ft.  24 — Co.tt.'i.] — Where  two  attesting:  witnesses  loa 
codicil  had  refnsed,  after  proper  application,  to 
make  a  necessary  affidavit  as  to  the  execution  of 
the  testamentary  document,  the  Court  ordered 
both  to  attend  for  examination  unless  they  made 
the  required  affidavit  within  seven  days,  and 
also  ordered  them  to  pay  the  costs  caused  by 
their  previous  refusal. 

In    re    Bays,  deceased,   54    Sol.    Jo.  200— 
[Deane,  J. 

16.  Boithle  Probate — Application  to  E.vecvtors 
for  Account — Summons.'] — An  application  for  an 
order  on  executors  to  supply  information  neces- 
sary for  obtaining  double  probate  should  be  made 
})y  means  of  summons. 

Ix  RE  Sarah  Griffin,  deceased,  .54  Sol.  Jo. 
[378— Evans,  Pres. 

(h)  Eevocation  of  Probate. 

;No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  PAYMENT  OF  DEBTS  AND  DISTRI- 
BUTION  OF  ESTATE. 

See  also  POWERS,  No.  4  ;  WiLLS,  No.  9. 
(a)  ConTeyaiice_of  Beal  Estate. 

17.  Infant  E-cecutor — Appointing  Person  to 
Convey— Trustee  Act,  1893  (50  &  57  Vict.  c.  53), 
s.  3^— Land  Transfer  Act,  1897  (60  &  61  Vict. 
c.  65),  s.  2  (2).]— On  a  sale  of  real  estate  by 
executors  where  one  of  them  is  an  infant  the 
Court  will  make  an  order  appointing  a  person 
to  convey  on  behalf  of  the  infant  executor. 
But  the  Court  will  not  make  an  order  as  to 
prospective  sales. 

In  RE  Lewis's  Trusts,  55  Sol.  J<j.  140 — Eve,  J. 


(b)  Insolvent  Estate. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Payment  of  Debts. 

[No  paragraphs  In  this  vol.  of  the  Digest.] 

(d)  Payment  of  Legacies. 

See  also  No.  20,  infra;    Husband  and 
Wife,  No.  10;  Wills,  No.  47. 

18.  Interest  on  Legacy — Date  from  ivhicli  Pay- 
ahle.] — A  testator  left  the  income  of  his  residuary 
estate  to  J.  for  her  life,  and  directed  his  trustees 
at  her  death  to  convert  into  money  his  residuary  1 


estate  and,  after  payment  of  testamentary  ex- 
penses, to  pay  in  the  lii-st  place  £1,000  fi'ee  of 
duty  to  M.  J.  died  within  a  month  after  the 
testator's  death. 

Held — that  the  legacy  to  M.  carried  interest 

from  the  date  of  J.'s  death,  and  not  only  from 

twelve  months  after  the  testator's  death. 

In  re  White,  White  v.  Shenton,  101  L.  T. 

[780— Joyce,  J. 

19.  Annvity— Direction  to  set  aside  Sum  Suffi- 
cient to  Pay  Annuity — Deficiency  of  Estate  if  Di- 
rections of  Will  Foilowed'.} — A  testatrix  directed 
her  trustees  to  set  aside  and  invest  a  sum  of 
money  sufficient  when  invested  to  pay  an  annuity 
to  her  husband,  and  to  apply  the  income  and,  if 
necessary,  the  corpus  of  the  fund  for  that  pur- 
pose, and  that  the  fund  should,  on  the  dropping 
of  the  annuity,  fall  into  her  residuary  estate. 
The  estate  was  insufficient  to  set  aside  the  sum 
as  directed  and  to  pay  the  pecuniary  legacies  in 
full,  but  was  sufficient  to  pay  them  in  full  if  the 
annuity  were  purchased. 

Held— that  this  latter  course  was,  under  the 
circumstances,  the  right  one  to  be  taken,  and  that 
the  residuary  legatee  was  not  entitled  to  have 
the  pecuniary  legacies  abated  pro  rata  with  the 
sum  to  be  .set  aside  for  payment  of  the  annuity. 

In  re  Cottrell,  Buckland  v.  Bedingfield, 

[1910]    1   Ch.  402  ;    79   L.  J.   Ch.   189  ;   102 

L.  T.  157— Warrington,  J. 

(e)  Possible  Future  Liabilities. 
See  also  Guarantee,  No.  1. 

20.  Annuities  arul  Legacies  Payable  out  of 
Residuary  Real  and  Personal  Estate — Adminis- 
tration Action— Prorision  for  Annuities  and 
Legacies— Sale  of  Realty .']—\\\ieve  annuities 
and  legacies  are  made  payable  out  of  residuary 
real  and  personal  estate,  and  in  an  administra- 
tion action  the  Court  has  made  an  order  to  .set 
apart  a  sufficient  sum  to  answer  the  annuities 
and  legacies,  the  rest  of  the  residuary  real  and 
personal  estate  is  not  thereby  freed  from  the 
charge  created  in  favour  of  the  annuitants  and 
legatees. 
In    re  Evans   and    Bettell's    Contract, 

[1910]  2  Ch.  438  ;  79  L.  J.  Ch.  669  ;  103  L.  T. 
181  ;  54  Sol.  Jo.  680— Parker,  J. 

(f)  Right  of  Retainer. 

[No  paragraphs  in  this  vol.  ol  the  Digest. 

(g)  Testamentary  Expenses. 
See  Death  Duties,  I, 

(h)  Specific  Legacies. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  POWERS  AND  LIABILITIES. 

(a)  Carrjring  on  Business. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Liabilities. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)_Powers. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
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A'l.  ADMINISTRATION  ACTION. 

See  also  No.  20,  sujyra. 

21.  Practice — Costs  of  Inquiries  as  to  Persons 
Entitled  to  Share  —  Moieties  of  One  Share  — 
Kumerons  Inquiries  as  to  One  Moiety — R.  S.  C, 
Ord.  G5,  r.  14b.] — Moieties  of  a  third  share, 
directed  by  a  Avill  to  be  applied,  in  events 
which  happen,  on  the  respective  trusts  of  the 
other  two  third  shares,  are  "shares"  within 
the  meaning  of  Ord.  6.5,  r.  14b,  which  provides 
tliat  the  costs  of  inquiries  to  ascertain  the  per- 
sons entitled  to  any  legacy,  money,  or  share, 
shall  be  paid  out  of  such'  legacy,  money,  or 
share,  unless  the  judge  shall  otherwise  direct. 
And  the  rule  does  not  mean  that  special  direc- 
tions  are  to  be  given  by  the  judge  without 
special  reasons. 
In  re  Whitaker,  Denison-Pender  r.  Evans, 

[1910]  W.  N.  230  ;  130  L.  T.  Jo.  r>5  ;  45  L.  J. 
N.  C.  773 -Neville, , J. 


EXECUTORY   DEVISE. 


See  Trusts  ;  Wills. 


EXHUMATION    OF    HUMAN 
REMAINS. 

See  Burial  axd  Cremation. 


EXPLOSIVES. 

[No  paragraphs  In  this  vol.  of  the  Digest.] 


EXPULSION   ORDER. 

See  Aliens. 


EXTORTION. 

See  Criminal  Law, 


EXTRADITION   AND 

FUGITIVE   OFFENDERS. 

1.  Fugitire  Offender — India — Trial  by  Judges 
Alone — "  Unjust  and  Oppi-essire "  to  Hetiirn 
Fugitive — Fugitive  Offenders  Act,  1881  (44  &  4."^ 
Vict.  e.  69),  ss.  2,  10,  U.]—Per  Lord  Alver- 
stone,  C.J.,  and  Pickford,  J.  (Lord  Coleridge,  J., 
expressing  no  opinion  upon  the  point) — The 
fact  that  a  fugitive,  whose  return  to  another 
part  of  his  Majesty's  dominions  is  applied  for 


under  the  Fugitive  Offenders  Act,  1881,  will, 
under  the  provisions  of  a  statute  in  operation 
there,  be  tried  by  judges  alone,  and  not  by  a 
jury,  is  not  a  ground  for  saying  that  his  return 
would  be  ''unjust  and  oppressive''  within 
sect.  10  of  the  Act. 
R.    r.  Governor   of   Brixton  Prison,    Ex 

[parte  Savarkar,  103  li.  T.  473;  74  J.  P. 
417  ;  26  T.  L.  P.  .512— Div.  Ct. 

See  S.  C,  infra. 

2.  Fugitive  Offender — Committal  for  Hetvrn  to 
India — Habeas  Corpus — Application  Refused — 
Aj^peal —  '■'■Criminal  Can.se  or  flatter'''  — 
Judicature  Act,  1873  (30  &  37  Vict.  c.  66),  s.  47 
—Fugitive  Offenders  Act,  1881  (44  &  45  Vict.  e. 
69).] — The  King's  Bench  Division  refused  an 
application  for  a  writ  of  habeas  corpus  made  on 
behalf  of  a  ])erson  who  had  been  committed  for 
removal  to  India  under  the  Fugitive  Offenders 
Act,  1881. 

Held — that  such  decision  was  given  in  a 
"criminal  cause  or  matter  "  within  the  meaning 
of  sect.  47  of  the  Judicature  Act,  1873,  and 
therefore  that  no  appeal  would  lie  to  the  Court 
of  Appeal. 
R,  x:  Governor  of  Brixton  Prison,  Ex  parte 

[Savarkar,  [1910]  2  K.  B.  1056  :  80  L.  .1. 

K.  B.  57;  103  L.  T.  47.3,  483  ;    26  T.  L.  P. 
561  ;  54  Sol.  Jo.  63.5—0.  A. 

3.  Fugitive  Offender — Committal  for  Return  to 
India — Habeas  Corpus — Application  Refused — 
Coui't  of  Appeal  —  Jurisdiction  —  "  Superior 
Court  " — Original  AjJjjlication  for  Relief — 
Fugitive  Offenders  Act,  mi  (44  k.  45  Vict.  c. 
69),  ss.  2,  10,  35,  39  (1).]— Where  the  applicant 
obtained  a  rule  ni.^i  for  a  writ  of  habeas  corpus 
and  the  King's  Bench  Division  merely  decided 
that  the  rule  should  be  discharged,  without 
adjudicating  upon  any  application  for  relief 
under  the  Fugitive  Offenders  Act,  1881  : — 

Held — that  the  Court  of  Appeal,  as  a 
"  Superior  Court  "  within  the  meaning  of  that 
expression  in  the  Fugitive  Offenders  Act,  1881, 
had  jurisdiction  to  entertain  an  original 
application  for  relief  by  the  applicant  under 
that  Act. 

R.    V.    Governor  op   Brixton   Prison,   Ex 

[parte  Savarkar,  [1910]  2  K.    B,    1056, 

1067  ;  80  L.  J.  K.  B.  57  ;  103  L.  T.  473,  486 ; 

26  T.  L.  R.  561— C.  A. 

4.  Fug  itive  Offender — Sedition —  Committal  for 
Return  to  India — Application  for  Relief— '■'■  Un- 
just and  Oppressive" — Fugitive  Offenders  Act, 
1881  (44  k  45  Vict.  c.  69),  k  2, 10.]— The  appli- 
cant was  committed  for  removal  to" India  under 
the  Fugitive  Offenders  Act,  1881,  the  charges 
against  hira  being,  i?iter  alia,  the  uttering  of 
seditious  speeches  in  India,  and  the  subsequent 
uttering  of  seditious  speeches  in  England,  and 
the  procuring  of  arms  to  be  taken  to  India  for 
use  against  the  Government. 

Held— (1)  that  the  connection  of  the  charges 
with  seditious  acts  in  India  and  the  fact  that 
nearly  all  the  witnesses  to  be  called  at  the  trial 
of  the  applicant  were  in  India,  constituted 
prima  facie  sufficient  grounds  for  sending  the 
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Extradition  and  Fugitive  Offenders — Coiitlaued. 
applicant  to  India  to  be  tried  ;  aud  (2)  that  the 
fact  that  the  applicant  would,  under  the  provi- 
sions of  a  statute  in  operation  in  India,  be  tried 
by  judges  alone  and  not  by  a  jury  was  not  a 
ground  for  saying  that  his  return  to  India  would 
be  "unjust  and  oppressive"  within  sect.  10  of 
the  Fugitive  Offenders  Act,  1881. 
K.  V.  Governor  of  Brixton  Prison,  Ex 
[PARTK  Savakkak,  103  L.  T.  473,  488  ;  26 
T.  L.  K.  561— C.  A. 


EXTRAORDINARY 

TRAFFIC. 

Sec  Highways. 


FACTORIES  AND  SHOPS. 

COL. 
I.  DBFINITIONS 217 

II.  Employment 217 

III.  Machinery 217 

IV.  Means  op  Escape  from  Fire      .    211) 

LNo  paragraphs  in  this  \o\.  of  tlie  Digest.] 

V.  Sanitation  and  Ventilation     .    211) 

[No  paragraphs  in  this  voh  of  the  Digest.] 

VI.  Underground  Bakehouses    .        .211) 

[No  paragraphs  iu  this  vol.  of  tlie  Digest.] 

See  also  Master  and  Servant. 

I.  DEFINITIONS. 

See  No.  2.  infra. 
ii.  EMPLOYMENT. 

Sec  Ko.  4,  Infra. 

III.  MACHINERY. 

See  also  Master  and  Servant,  No.  38. 

1.  Vnfenced  Flywlteel — Cuntlnning  Offence — 
Limitatio/i  of  Time  for  Proceedings — Discover)/ 
of  Offence — Factor i/  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22'),ssA0, 17, 146.]— The  appellant, 
an  inspector  of  factories,  visited  the  respondents' 
factory  in  May,  I'JOo,  and,  finding  that  the  fly- 
wheel of  an  engine  was  not  securely  fenced  as 
required  by  sect.  lOof  the  Factory  and  Workshop 
Act,  1901,  he  required  them  to  fence  it  properly. 
He  again  visited  the  factory  on  March  12th,  1908, 
and,  finding  that  the  same  wheel  was  not  securely 
fenced,  he  again  required  them  to  fence  it. 
Finding  it  on  a  third  visit,  on  July  1st,  1008, 
still  not  secui'ely  fenced,  he  laid  an  informa- 
tion on  July  22nd,  1908,  against  the  respondents 
in  respect  thereof.  The  justices  dismissed  the 
information  on  the  ground  that  the  information 
had  not  been  laid  within  three  months  after  the 
date  at  which  the  offence  came  to  the  appellant's 
knowledge. 


Held — that  there  was  a  continuous  series  of 
offences  in  not  securely  fencing  the  flywheel  ; 
that  the  offence  for  which  the  respondents  were 
convicted  was  discovered  on  July  1st,  1908  ;  and 
that  the  justices  were  therefore  wrong  in  dis- 
missing the  information  on  the  ground  that  it 
had  not  been  laid  in  time, 
Verney  f.  Mark  Fletcher  and  Sons,  Ld., 

[1909]   1   K.  B.  444;     78   L.  J.  K.  B,  292; 

100  L.  T.  348  ;  73  J.  P.  131  ;  25  T,  L,  R,  248  ; 
21  Cox,  C,  C.  783— Div.  Ct. 

2.  Laundrii  —  "  Manihfacturing  Process  "  — 
Dejinition— Factory  and  Workshop  Act,  1901  (1 
Edw.  7,  €.  22),  s.  149  (I)— Factory  and  Workshop 
Act,  1907  (7  Edw.  7,  6'.  39),  s.  1.]— The  Factory 
and  Workshop  Act,  1901,  s.  149  (1),  defines 
non-textile  factory  as  meaning,  inter  alia,  certain 
classes  of  premises  where  mechanical  power  is 
used  in  aid  of  the  manufacturing  process  carried 
on  there. 

By  sect.  1  of  the  Factory  and  Workshop  Act, 
1907,  laundries  carried  on  by  way  of  trade  or  for 
the  purpose  of  gain  or  carried  on  as  ancillary  to 
another  business  or  incidentally  to  the  purposes 
of  any  public  institution  are  added  to  the  classes 
of  premises  referred  to  in  the  above  definition. 

Held — that  the  words  "manufacturing  pro- 
cess" do  not  necessarily  mean  that  something  is 
being  produced  but  refer  to  the  business  carried 
on,  and  that  a  laumlry  which  is  carried  on  for  the 
purpose  of  gain  and  in  which  mechanical  power  is 
used  for  driving  the  machines  used  in  aid  of  the 
work  of  washing  clothes,  is  a  non-textile  factory 
within  the  definition. 
Owner   r.    Cottlngham    Sanitary   Steam 

[Laundry  Co.,  Ld.,  102  L,  T,  571  ;  74  J.  P. 
219— Div.  Ct. 

3.  Fencing  —  Hoist  — *  N^ot  Con)iected  with 
Mechanical  Pou:er — Factory  and  Workshop  Act, 
1901  (1  Edw.  7,  c.  22),  s.  10  (1).]— Sect.  10  (1) 
of  the  Factory  and  Workshop  Act,  1901,  pro- 
vides that  "every  hoist  or  teagle  and  every  fly- 
wheel directly  connected  with  the  steam  or 
water  or  other  mechanical  power,  whether  in 
the  engine-house  or  not,  and  every  part  of  any 
water-wheel  or  engine  worked  by  any  such 
power,  must  be  securely  fenced," 

Held — that  the  words  "directly  connected 
with  the  steam  or  water  or  other  mechanical 
power"  do  not  qualify  the  words  "  every  hoist 
or  teagle." 

Jackson  v.  A.  G.  Mulliner  Motor  Body  Co., 
[130  L,  T,  Jo.  178~Div,  Ct, 

4.  Employment  of  Children — Cleaning  J/a- 
chinery  in  Motion — Taking  By-product  off  Rollers 
^Factory  and  Workshop  Act,  1901  (i  Edw.  7, 
r.  22),  s.  13.]— In  the  respondents'  factory  a  child  of 
twelve  was  employed  to  remove  the  fluff  from  the 
rollers  and  board  of  a  spinning  machine  while 
the  machine  was  in  motion  by  the  aid  of 
mechanical  power.  Unless  the  fluff  was  re- 
moved— necessarily  while  the  machine  was  in 
motion — the  rollers  would  become  choked  and 
the  process  would  stop.  The  fluff  was  not  mere 
refuse,  but  had  a  saleable  value,  aud  was  in  fact 
sold. 
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III.  Machinery — Co/iti/tued. 

Held — that  the  removal  of  the  fiuft  from  the 
rollers  was  a  "  cleaning  of  machinery  "  within 
sect.  13  of  tlie  Factory  and  Workshop  Act,  1901, 
notwithstanding  the  fact  that  the  fluff  had  a 
saleable  value  ;  and  therefore  that  the  respon- 
dents had  infringed  sect.  13  by  allowing  the  child 
to  be  so  employed, 

Tayloe   v.    Mark    Daavson  and    Son,   Ld., 

[1911]  1  K.  B.  145  ;  103  L.  T.  508  ;  27  T.  L.  R. 

45— Div.  Ct. 

5.  I)a)ui<'rous  Jfuc/ii/wri/ — Absence  of  Fencing 
— tnjtn-ii  ichilc  Jlachi/irn/  vuder  liepair — Fac- 
toriiand  Workshop  Act,  1901  (1  Edw.  7,  c.  22),.^.  lO 
(l)'(c),  (tl).]— Tlie  owners  of  a  factory  are  under 
a  statutory  obligation  by  virtue  of  sect.  10  of 
the  Factory  and  Workshop  Act,  1901,  to  securely 
fence  all  dangerous  parts  of  their  machinery  in 
order  to  protect  their  workers,  but  are  exempt 
from  maintaining  such  fencing  in  an  efBcient 
state  while  the  parts  required  to  be  fenced  are 
under  repair ;  and  where,  in  breach  of  such 
statutory  duty,  they  fail  to  provide  any  fencing 
for  such  machinery,  and  a  worker  is  injured 
through  a  dangerous  part  of  such  machinery 
not  being  fenced  while  undergoing  repairs,  they 
cannot  escape  liability  on  the  ground  that  the 
causa  canmns  of  the  jJaintiff's  injury  was  not  the 
omission  to  provide  the  fencing,  but  the  omission 
to  maintain  it,  and  that  conseiiuently,  although 
there  may  have  been  a  breach  of  the  obligation 
to  provide  the  fencing,  such  breach  was  not  the 
cause  of  the  injury  received  by  the  worker  from 
such  machine  while  under  repair. 

Scott  r.  Brookfield  Line's  Co.,  Ld.,  [1910] 
[2  I.  K.  509— Div.  Ct.,  Ireland. 

6.  Factories  Wliere  Wet  Spinninij  Carried  on — 
lliunidifij — Accommodation  for  Workers'  Clothing 
— Bequlations  of  Febn/ary  2(jt/t,  VJO(j—Fact07-y 
and  Worltshop  Act,  1901  (1  Edw.  7,c.  22),  *.79.] 
— Regulation  11  of  tlie  regulations  of  February 
2tjth,  1906.  made  under  sect.  79  of  the  Factory 
and  Workshop  Act,  1901,  which  requires  that 
occupiers  of  factories  in  which  wet  spinning  is 
carried  on  shall  provide  suitable  and  convenient 
accommodation  "  in  which  "  to  keep  the  clothing 
of  the  workers  taken  off  before  starting  to 
Avork,  does  not  impose  an  obligation  on  such 
occupiers  to  have  a  separate  cloak-room  outside 
the  workroom. 

What  is  "  suitable  and  convenient  accommo- 
dation "  is  a  question  of  fact  in  each  particular 
case.  In  the  case  of  buildings  erected  before 
June  30th,  1905,  it  docs  not  necessarily  follow 
as  a  matter  of  law  that  if  such  accomniotlatiou  is 
jirovided  in  a  workroom  it  must  take  the  form  of 
a  press  or  wardrobe. 

Eraut  c.  Ross,  [1910]  2  I.  R.  591  ;  14  1.  L.  T. 
[217— Div.  (Jt.,  Ireland. 

IV.  MEANS  OF  ESCAPE  FROM  FIRE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

Y.  SANITATION  AND  VENTILATION. 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

Yl.  UNDERGROUND  -BAKEHOUSES. 

[No  paragi-aplis  iu  this  vol.  of  the  Digest.] 


FACTORS. 


See    Agency  ;     Bailments  ;      Pawn- 
brokers, No.  1. 


FAIRS. 

See  Markets  and  Fairs. 

FALSE   IMPRISONMENT. 

See  Trespass. 


FALSE   PERSONATION. 

See  (jRiJiiiNAL  Law  and  Fruckdure. 


FALSE   PRETENCES. 

Sec  Criminal  Law  and  I'roceduke. 

FALSE  WARRANTY. 

See  Food  and  Drugs. 


I 


FALSIFICATION    OF 

ACCOUNTS. 

See  Criminal  Law  and  1'rocedure. 

FAMILY  ARRANGEMENTS. 

Nu  paiagiaphs  iu  this  vol.  of  the  Digest.] 

FENCES. 

See  Boundaries  and  Fences. 


FER/E    NATURiC. 

-See  Animaus. 

FEROCIOUS  ANIMAL. 

See  Animals  :  Negligence. 


FERRIES. 


-Se-t'  Trespass,  No.  3< 
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FISHEKIES. 
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FERTILIZERS  AIVD 

FEEDING  STUFFS. 

Hce  Agriculture. 

FIERI   FACIAS. 

-S't'^   EXFX'UTION  ;     I'RACTICE  AND      PRO- 
CEDURE. 


FINES. 


ticc  Coi'YHoLDS ;  Real  Property. 


FIRE,   ESCAPE   FROM. 

See  Factories  a>;d  Workshops. 


FIRE,   LIABILITY   FOR. 

Sec  NegligExN'ce  ;  Kailways, 


FIREARMS. 

See  Criminal  Law. 

FIRE   BRIGADE. 

See  Public  Health. 

FIRE   INSURANCE. 

See  Insurance. 

FIRST   FRUITS. 

See  Ecclesiastical  Law. 


FISHERIES. 

L  Unlawful  Anuling     . 

[No  panigraijlis  in  llii.i  vol.  of  Uie  Digest.] 

11.  i'lSHiNG  Rights    , 

[No  paragraphs  iu  this  voL  of  the  Digest.] 

111.  Salmon  Fishery  Acts. 
(«)  Fishery  Districts 
[No  paragraplis  in  this  vol.  of  the  Digest.] 
(ft)  Illegal  Instrumeuts    . 
((•)  Offences  Generally 
INo  paragraphs  in  this  vol.  of  the  Digest.] 


IV.  Oyster  Beds  . 
V.  Sea  Fisheries 

[No  panigrap 


in  this  vol.  of  the  Digest. 


I.  UNLAWFUL  ANGLING. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  FISHING  EIGHTS. 

[No  paragTaphs  in  this  vol.  of  the  Digest.] 

in.  SALMON  FISHERY  ACTS. 
(a)  Fishery  Districts. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Illegal  Instruments. 

1.  "  Bufjn  or  Other  Instruments'' — Foi^tetn  of 
( 'oat — Bi(/hf  of  Water  Bailiff  to  Search — Salmon 
Fhhenj  Act,  1873  (36  &  37  Vict.  c.  71),  -v.  30.]  — 
By  sect.  36  of  the  Salmon  Fishery  Act,  1873,  a 
water  bailiff  is  entitled  to  search  and  examine  all 
nets,  baskets,  bags,  or  other  instruments  used  in 
fishing  or  in  carrying  fish  by  persons  whom  there 
is  reasonable  cause  to  suspect  of  having  posses- 
sion of  fish  illegally  caught. 

Held — that  the  pockets  of  a  coat  worn  by  a 
l»er,son  whom  there  was  reasonable  cause  to 
suspect  of  having  possession  of  fish  illegally 
caught  were  "  bags  or  other  instruments  "  within 
the  meaning  of  the  section,  and  that  a  water 
bailiff  was  entitled  to  search  them. 
Taylor  v.  Pritchard,  [191U]  2  K.   B.  320  ; 

[79  L.  J.  K.  B.  719  ;  103  L.  T.  221  ;  74  J.  P. 
372  :  26  T.  L.  R.  196— Div.  Ct. 

(c)  Offences  Generally. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  OYSTER  BEDS. 

2.  Ship— Wrerk— Ship  Placed  oiiOijder  Bed— 
Directum^  of  Officer  of  Medicay  t'omercancy 
JiiHird — Liability  of  Board  for  Damage  to  Oyster 
Bed — Liability  of  Owner  of  Ship.'] — A  vessel 
l(jok  the  ground  in  the  river  Medway  and  she 
was,  by  the  directions  of  the  Medway  Conserv- 
ancy Board's  harbour  master,  removed  to  a  place 
where  she  could  be  repaired.  The  harbour 
master  was  in  charge  of  the  operation  of 
removing  her,  and,  under  hi.s  directions,  she 
was  put  ashore  at  a  spot  where  there  were  oyster 
beds  leased  to  the  plaintiff.  The  vessel  remained 
in  that  position  for  some  time  after  the  owner 
had  notice  of  the  existence  of  the  oyster  beds, 
in  an  action  against  the  Medway  Conservancy 
Board  and  the  owner  of  the  vessel  in  respect 
of  the  damage  done  to  the  oyster  beds  : — 

Held — (1)  that  the  Medway  Conservancy 
Boartl  were  liable  for  the  act  of  their  harbour 
master  iu  directing  the  vessel  to  be  i)Ut  where 
she  was  ;  but  (2)  that  the  owner  of  the  vessel 
was  not  liable  as  without  the  luu-bour  master's 
authority  he  could  not  have  moved  tlie  vessel 
from  the  place  where  she  was  directed  by  that 
officer  to  be  put. 
The  Bien,  27  T.  L.  R.  9— Deaue  J. 

\'.  SEA  FISHERIES. 

[No  paragraphs  iu  this  vol,  of  the  Dignst.] 
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FIXTURES. 

See  Agkiculxuke  ;  Bills  of  Sale  ; 
Distress  ;  Landlord  kud  Tenant  ; 
Mortgages ;  Real  Property  and 
Chattels  Real. 


FLOTSAM   AND  JETSAM. 


See  Shipping  and  Navigation. 


FOOD  AND   DRUGS. 

I.  Sale  of  Food  and  Drugs  Acts. 
{d)  Administration  and  Procedure   . 

(h)  Analysis 

((•)  Offences 

{(1)  Taking  Samples  .... 
[e)  Warranties  ..... 
11.  Sale  of  Unsound  Meat. 

(«)  Generally 

{h)  In  London 

[\o  paragraphs  in  this  \ol.  of  thu  Digest.] 

111.  Sale  of  Bread     .        ,        .        , 


IV.  Margarine 
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See  aUo  Medicine,  Nos.  H,  7  ;  Weights 
AND  Measures. 


1.  SALE   OF   FOOD   AND  DRUGS   ACTS. 

(a)  Administration  and  Procedure. 

1.  Milli — Onus  of  Proviny  Milk  Genuine— 
Aisence  of  Neutral  Tedimony — iSale  of  Food  and 
Lruiis  Act,  1875  (38  &  39  Vict.  v.  63),  ,y.  6— ,SV/Zc 
of  Food  and  Bvikjs  Act  Amendment  Act^  1879 
(42  &  13  Vict.  c.  '3U),  .y.  Z—Sale  of  Milk  Ileyu- 
lations,  \'iiOl,Art.  1.] — A  farmer  was  charged 
with  selling  milk,  which  on  analysis  proved  to 
be  below  the  standard  of  quality  required  by  the 
regulations.  The  accused,  his  mother,  and 
servants  gave  evidence,  which  was  believed  but 
was  uncorroborated  by  neutral  testimony, 
to  the  effect  that  the  milk  had  not  been 
tami)ercd  with.    The  accused  was  convicted. 

Held,  on  appeal — that  the  evidence  led  on 
behalf  of  the  accused  was  sufficient,  without 
further  corroboration,  to  overcome  the  presump- 
tion that  the  milk  was  not  genuine,  and  that 
the  conviction  must  be  quashed. 
Lamont  v.  Rodger,  18  Sc.  L.   R.  60 — Ct.  of 

[Justy. 

(b)  Analysis. 

2.  Milk — Sample  bearing  l]'ron(i  Date— Sale 
of  Food  and  Drugs  Act,  '1875  (38  &  39  Vict. 
c,  63),  s.  14.] — A  farmer  having  been  convicted 
of  an  offence  under  the  Sale  of  Food  and  Drugs 
Acts,  inasmuch  as  he  had  sold  milk  defective  in 
quality,   brought   a  suspension  on   the  ground 


that  the  sample  analysed,  upon  which  the  con- 
viction had  been  obtained,  bore  the  date  of  the 
day  preceding  the  day  of  the  alleged  offence. 

Held— that  as  the  only  object  of  the  date  on 
the  sample  was  identification,  and  as  the  question 
of  the  identification  of  the  sample  analysed  with 
that  purchased  from  the  accused  was  a  question 
of  fact,  which  could  not  be  reopened,  the  bill  of 
suspension  must  be  refused. 

Howe  r.  Knowles,  [1909]  S.  C.  (J.)  Gl  ;  46 

[Sc.  L.  R.  881  ;  6  Adam,  77— Ct.  of  Justy. 

(c)  Off'ences. 

3.  Sale  to  Prejudice  of  Purchaser — Paregoric 
Asked  For — Substitute  Sujjplied — Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  si. 
6,  8.] — Tlie  servant  of  the  respondent,  who  was 
a  chemist,  on  being  asked  by  the  appellant  for 
paregoric,  sold  to  him  a  substance  containing 
only  half  the  amount  of  alcohol  which  should 
be  present  in  a  genuine  sample  of  paregoric,  and 
containing  no  tincture  of  opium,  which  is  an 
essential  constituent  according  to  the  formula 
given  in  the  British  Pharmacopoeia.  The  bottle 
was  labelled  "Paregoric — Poison,"  but  the 
word  "  poison  "  had  been  struck  out  in  pencil 
and  the  word  "  substitute  "  added  in  pencil.  On 
the  hearing  of  an  information  against  the 
respondent  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  for  selling  paregoric  not  of 
the  nature,  substance,  and  quality  demanded,  it 
was  proved  that  paregoric  was  not  sold  because 
the  respondent's  servant,  being  an  unqualified 
assistant,  could  not  sell  poison  without  com- 
mitting an  offence  against  the  Pharmacy  Acts. 

Held,  on  the  special  facts — that  there  was 
no  sale  to  the  prejudice  of  the  purchaser,  and 
tliat  therefore  the  respondent  had  not  com- 
mitted the  offence  charged. 
BUNDY  V.  Lewis,  99  L.  T.  833  ;  72  J.  P.  489  ; 
[7  L.  G.  R.  55 ;  21  Cox,  C.  C.  741— Di v.  Ct. 

4.  Coffee— Adulteration — Mixture  of  Chicory 
and  Coffee — Label — Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  s.  6.]— The 
appellants  were  summoned  for  selling  to  the 
prejudice  of  the  purchaser  coffee  adulterated 
with  74  per  cent,  of  chicory.  It  was  proved  that 
an  inspector  on  asking  for  half  a  pound  of  coffee 
was  supplied,  at  the  price  of  \\d.,  with  half  a 
pound  of  a  mixture  of  which  74  per  cent,  was 
chicory  and  26  per  cent,  was  coffee,  and  with  two 
coupons  entitling  him  to  certain  other  articles. 
The  article  sold  was  labelled  "  Coffee  Mixture," 
with  the  words  "  Sold  as  a  mixture  of  chicory  and 
coffee,"  in  small  print.  The  inspector's  attention 
was  not  drawn  to  the  label  prior  to  the  sale.  The 
magistrates  held  that  the  offence  charged  had 
been  committed,  and  that  as  in  their  opinion  the 
chicory  liad  been  added  fraudulently  to  increase 
tlie  weight  and  bulk  of  the  article  sold,  the  label 
afforded  no  protection  to  the  appellants. 

Held — that  there  was  evidence  to  justify  this 
finding. 

Star  Tea  Co.    v.   Neale,    73  J.   P.   511  ;    8 
[L.  G.  R.  5— Div.  Ct. 
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I.  Sale  of  Food  and  Drugs  Acts — Continiipcl, 

5.  Butter — Marguvhie — Sale  hy  Servant  Con-  j 
trarij  to  Instructions  of  Master — Article  ?iot  of  the 
yature,  Substance,  and  Quality  Demanded— Lla-  ! 
hility  of  Master  for  Unauthorised  Act  of  Servant 
—Sale  of  Food  and  Drugs  Act,  1875  (38  A:  39  Vict,  j 
c.  63),?.  0.1 — A  customer  iu  the  respondent's  shop 
asked  for  half  a  pound  of  salt  butter,  and  was 
served  by  the  respondent's  assistant  with  a  half- 
pound  packet  of  mixed  butter  and  margarine, 
which  was  not  intended  for  sale,  but  had  been  | 
made  up  for  the  respondent's  own  use  and  inad-  '\ 
vertently  left  on  the  counter.     The  assistant  in  | 
selling  it  was  acting  without  the  authority  and 
contraryto  the  express  instructions  of  the  respon- 
dent that  he  was  to  sell  butter  always  from  the  ' 
))ulk  and  not  in  ready-made  packages.     Upon  an 
information  against  the  respondent  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875,  for 
selling  an  article  which  was  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded  : 

Held — that  the  respondent  was  liable  for  the  ! 
act  of  his  servant,  even  though  such  act  was  i 
unauthorised  by  him  and  was  done  contrary  to 
his  express  instructions.  I 

Houghton  r.  Mundy,  103  L.  T.  60 ;  74  J.  P. 
[377 ;  48  L.  G.  R.  838— Div.  Ct.  j 

6.  Wilful  Obstruction  of  Inspector — Mens  rea —  j 
Publican's  Manager  Brealdng  Bottle  of  Whishey 
Required  as  Sample  h)/  Inspector — Sale  of  Food 
and  Drugs  Act,  1899  (62  &;  63  Vict.  c.  51),  s.  16.] 
— Personal  meyis  rea  is  a  necessary  ingredient  of 
the  offence  of  wilfully  obstructing  an  inspector 
or  other  officer  in  the  course  of  his  duties  under 
the  Sale  of  Food  and  Drugs  Acts, 

T.'s  husband,  acting  as  T.'s  manager,  delibe- 
rately broke  a  bottle  of  whiskey  while  pretending 
to  imcork  it  at  the  demand  of  an  inspector  of  food 
and  drugs,  but  did  so  without  any  authority  or 
connivance  of  his  wife. 

Held  —  that  T.  could  not  be  convicted  of 
wilful  obstruction  of  the  inspector  under  sect.  16 
of  the  Sale  of  Food  and  Drugs  Act,  1899. 

Taylor  r.  Nixon,  [1910]  2  I.  R.  94  ;  44  T.  L.T. 
[81— Div.  Ct.  Ireland. 

7.  Milk — Supplied  on  Contract — Price  to  be 
Determined  by  Richness  in  Fats — Sample Defeient 
in  Fats — Evidence  of  Adulteration — Prejudice  of 
Purchaser  —  Principal's  Liability  for  Act  of 
Carrier  —  Sale  of  Food  and  Druqs  Acts,  1875 
(38  &  39  Vict.  c.  63)  and  1879  (42  &  43  Vict. 
c.  30).] — T.  employed  his  father  P.  to  carry  milk 
to  a  creamery  in  pursuance  of  a  contract  where- 
under  T.  was  to  be  paid  according  to  the  quality 
of  the  milk.  P.  had  no  authority  to  supply  milk 
to  any  one  else.  K.,  an  inspector  under  the  Food 
and  Drugs  Acts,  demanded  a  sample  of  the  milk 
in  course  of  delivery  to  the  creamery,  and  on 
analysis  it  was  found  to  be  deficient  by  6  per 
cent,  in  butter  fats.  T.  was  prosecuted  for  un- 
lawfully selline.  to  the  prejudice  of  the  purchaser, 
debased  milk,  but  the  justices  acquitted  him  on 
the  ground  that  as  T.  had  given  P.  no  authority 
to  do  tlic  act  complained  of  T.  was  not  respon- 
sible. 

Held — that  as  the  contract  contemplated  the 
supply  of  pure  milk,  though    it  might  vary  in 
T,P, 


quality,  the  supplying  of  adulterated  milk  was 
an  act  to  the  prejudice  of  the  creamery,  that  the 
authority  of  P.  was  immaterial,  and  that  the  case 
must  be  sent  back  to  the  justices  to  convict. 
Keenan  v.  Costelloe,  44  I.  L.  T.  218— Div. 
[Ct.,  Ireland, 

(d)  Taking  Samples. 

See  also  Xos.  4,  8,  supra. 

8.  Milk —Deli very  in  Several  Barrels — Fair 
Sample — Anali/sis — Sale  of  Food  and  Druqs  Act 
Amendment  Act,  1879  (42  &  43  Vict.  c.  30);  .?.  3.] 
— -A  dairyman,  in  implement  of  a  contract, 
delivered  to  his  customer  a  consignment  of 
forty-two  gallons  of  milk  •  in  six  barrels,  from 
which  samples  were  taken  for  analysis  by  an 
inspector  under  the  Sale  of  Food  and  Drugs 
Acts.  The  method  of  sampling  was  as  follows  : 
Four  of  the  five  barrels  of  eight  gallons  each 
were  poured  separately  into  a  ten  gallon  dish, 
being  the  largest  dish  available,  and  a  sample  of 
each  taken  ;  the  last  of  the  five  bai-rels  and 
the  sixth  barrel  of  two  gallons  were  poured 
together  into  the  dish  and  a  sample  of  the  ten 
gallons  taken.  The  five  samples  thus  obtained 
were  then  each  separately  analysed,  and  an 
average  of  the  six  results  thus  obtained  was 
taken  as  representing  the  quality  of  the  entire 
consignment. 

Held — that  the  method  of  sampling  the  milk, 
and  of  subsequently  arriving  at  its  quality,  was 
fair  and  proper,  and  caused  no  prejudice  to  the 
accused. 

Lamont  r.  Rodger,  48  Sc.  L.  R.  00— Ct.  of 

[Justy. 

(e)  Warranties. 

9.  Verbal  Renewal  of  Contract  to  Supply  Pure 
Milk — Xothing  Said  as  fo  Quality — Delivery  as 
Before — Similar  Lahcl  Stating  Milk  to  he  Pure 
—Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.  c.  63),  s.  25.] — P>y  a  contract  in  writing 
dated  December  7th,  1907,  entered  into  between 
the  appellant  and  a  firm  at  Boscombe,  the  latter 
agreed  to  sell  to  the  appellant  a  specified  quan- 
tity of  warranted  pure  new  milk  daily  to  March 
31st,  1908.  Between  those  dates  milk  was 
supplied  to  the  appellant  under  that  contract, 
and  to  each  churn  of  milk  delivered  to  him  was 
attached  a  label  stating  inter  alia  that  the  milk 
was  pure  new  milk.  After  March  31st,  1908,  the 
firm  at  Boscombe  continiied  to  supply  the  appel- 
lant under  a  verbal  arrangement,  nothing  being 
said  as  to  the  quality  of  milk  to  be  supplied,  but 
to  each  churn  supplied  thereafter  there  was  as 
before  a  label  attached  similar  to  that  already 
mentioned,  stating  the  milk  to  be  pure  new  milk. 
In  proceedings  against  the  appellant  under  the 
Sale  of  Food  and  Drugs  Act,  1875,  the  appellant 
relied  on  the  label  as  a  warranty.  The  magis- 
trate convicted  the  appellant,  being  of  opinion 
that  the  label  attached  to  the  churn  did  not  form 
part  of  a  contract  between  tlie  appellant  and  the 
Boscombe  firm,  and  that,  therefore,  it  did  not 
constitute  a  written  warranty  within  sect.  25  of 
the  Act. 

Held — that  tiie  label  attached  to  each  churn 
was  a  sufficient  warranty,  and  that,  therefore,  the 
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I.  Sale  of  Food  and  Drugs  Kdti—Conthmed. 
appellant   was    entitled  to    the    protection   of 
sect.   25   of   the  Sale  of  Food  and  Drugs  Act, 
1875. 

Lewis  v.  Weatheritt,  100  L.  T.  367  ;  73  J.  P. 

[164  ;  25  T.  L.  R.  226  ;  7  L.  G.  R.  502  ;  21  Cox, 

C.  C.  789— Div.  Ct. 

10.  Milk  —  Written  Warra7ity  —  Sufficiency 
Thereof— Connection  icith  Particular  Consh/n- 
ment—Sale  of  Food  and  Drugs  Act,  1875  (38  &39 
Vict.  c.  63),  s.  25.] — The  respondent,  who  was 
summoned  for  selling  milk  not  of  the  nature,  sub- 
stance, and  quality  demanded,  proved  that  the 
milk  in  question  had  been  supplied  to  him  by  a 
farmer  who  had  for  several  years  under  a  verbal 
contract  supplied  him  with  all  the  milk  required 
by  him,  and  that  in  September,  1908,  the  farmer 
had  given  him  the  following  written  warranty : — 
"  I  hereby  guarantee  and  warrant  that  all  milk 
supplied  by  me  to  you  is  of  the  nature,  quality 
and  substance  demanded  by  law,  and  I  give 
this  warranty  for  the  purposes  of  the  Sale  of 
Food  and  Drugs  Act,  1899."  The  justices 
found  that  this  document  was  intended  by  both 
parties  to  cover  the  delivery  of  milk  in  question, 
and  that  it  did  cover  such  delivery. 

Held — that  in  these  circumstances  there  was 
a  sufficient  warranty  within  sect.  25  of  the  Sale 
of  Food  and  Drugs  Act,  1875. 

Evans  v.  Weatheritt  ([1907]  2  K.  B.  80) 
applied. 

Draper  r.  Newnham,  102  L.  T.  280  ;  74  J.  P. 
[124  ;  8  L.  G.  R.  144— Div,  Ct. 

11.  SALE   OF  I  UNSOUND   MEAT, 

(a)  Generally. 

11,  Condemned  Meat — Mens  ve^—Z^nsuccessful 
Prosecution — Comjiensatlon  hy  Local  Authority 
—Puhllc  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  116,  117,  308.]— To  constitute  the  offence 
created  by  sect.  117  of  the  Public  Health  Act, 
1875,  mens  rea  need  not  be  shown. 

Meat  belonging  to  the  plaintiff  and  intended 
for  the  food  of  man  was  seized  and  condemned 
under  sects.  116  and  117  of  the  Public  Health 
Act,  1875,  as  unsound.  In  respect  of  this  the 
plaintiff  was  prosecuted  under  sect.  117,  but  the 
summons  was  dismissed.  The  plaintiff  there- 
upon made  a  claim  for  compensation  under 
sect.  308  of  the  Public  Health  Act,  1875,  and  as 
the  claim  was  not  admitted  it  was  referred  to 
arbitration.  The  arbitrator  by  his  award  found 
that  a,  portion  of  the  meat  was  unsound,  but  that 
the  plaintiff  was  not  aware  of  this,  and  that  the 
unsoundness  and  unfitness  of  the  meat  for  the 
food  of  man  could  not  have  been  discovered  by 
any  examination  which  the  plaintiff  or  his  ser- 
vants could  reasonably  have  been  expected  to 
make,  and  awarded  compensation. 

Held — that  the  plaintiff  had  himself  been  in 
default,  and  was  not  entitled  to  recover  com- 
pensation. 

Walshaw  v.  Brlghoiise  Corporation  ([1899]  2 
q.  B,  286)  questioned. 


Decision  of  Channel!,  J.  (  [1910]  2  K.  B,  46  ; 
79  L.  J.  K.  B.  578  ;  74  J.  P.  165;  26  T.  L.  R. 
378  ;  8  L.  G.  R.  430)  reversed. 

HoBBS  r.  Winchester  Corporation,  [1910] 

[2  K.  B.  471  ;  79  L.  J.  K.  B.  1123  ;  74  J.  P. 

413;    102    L.   T.  841;    26   T.    L.  R.  557;    8 

L.  G.  R.  1072— C.  A. 

12.  Condemned  Meat — Mens  rea — Comjjensation 
—Public  Health  {Ireland)  Act,.  1878  (41  &  42  Vict. 
c.  52),  ss.  132,  133,  274.]— A  pig  having  been 
seized  as  unsound  under  sect.  132  of  the  Public 
Health  (Ireland)  Act,  1878,  bj'  a  sanitary  officer 
and  condemned  by  a  justice  under  sect.  133*  a  claim 
for  compensation  was  made  by  the  owner  Smith, 
and  an  arbitration  held  under  sect.  274.  The 
award  followed  the  language  of  sect.  274,  and 
awarded  £32  as  the  amount  of  compensation 
for  the  damage  sustained  by  Smith  without  being 
himself  in  default.  On  a  motion  to  set  aside  the 
award  : — 

Held — that  damage  for  which  compensation 
can  be  obtained  under  sect.  274  means  action- 
able damage,  and  does  not  include  trade  loss  by 
reason  of  the  publication  of  the  proceedings 
before  the  justices  condemning  the  carcase. 

Held  also — that  there  was  no  liability  for 
damage  unless  the  carcase  was  sound  when  seized, 
inasmuch  as  it  was  not  necessary  to  show  mens 
rea. 
In  re  an  Arbitration  Between  Smith  and 

[Belfast  Corporation,  [1910]  2  I.  R.  285  : 
44  I.  L.  T.  123— Gibson,  J.,  Ireland. 

13.  "  Animal  or  Article  " — Penalty — LlaMllty 
of  Accused  for  each  Portion  of  One  Animal— 
Public  Health  (Scotland)  Act,  1897  (60  &  61 
Vict.  e.  38),  s.  43.]— The  Public  Health  (Scotland) 
Act,  1897,  s.  43  (2),  enacts:  "If  it  appears 
to  a  shei'iff,  magistrate,  or  justice  that  any 
animal  or  article  which  has  been  seized,  or  is 
liable  to  be  seized  under  this  section,  is  diseased 
or  unsound  or  unfit  for  food  of  man,  he  shall 
condemn  the  same,  .  .  .  and  the  persons  to 
whom  the  same  belongs  ...  or  in  whose  posses- 
sion or  in  whose  premises  the  same  was  found, 
shall  be  liable  to  a  penalty  not  exceeding  £50 
for  every  animal  or  article,  or  if  the  article 
consists  of  fruit,  vegetables,  corn,  bread,  or  flour, 
for  every  parcel  thereof  so  condemned."  A 
butcher  was  convicted  on  a  complaint  charging 
him  with  being  in  possession  of  ten  pieces  of 
diseased  meat  which  were  exposed  or  deposited 
for  sale  in  his  premises.  The  pieces  of  meat 
were  all  portions  of  one  animal.  He  was 
sentenced  to  a  penalty  of  £250,  and  thereafter 
appealed  on  the  ground  that  he  was  only  liable 
to  a  single  penalty  of  £50  in  respect  of  the 
animal  in  question. 

Held— that  the  accused  was  liable  to  a 
penalty  of  £50  in  respect  of  each  portion  of 
meat, 

Kenn  v.  Bell,  [1910]  S.C.(J.)  13  ;  47  Sc.L.  E. 
[160  ;  6  Adam,  192— Ct.  of  Justy. 

(b)  In  London.  ' 

[No  paragraphs  in  Una  vol,  of  the  Digest.] 
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in.  SALE  OF  BREAD. 

14.  Sale  Otheriolse  than  hy  WeUjlit — "  Fancy 
Bread  "' — Difference  in  Size  and  Shajye  hut  not  in 
Quality— Bread  Act,  1836  (6  &  7  Will.  4,  e.  37). 
s.  4.]— To  constitute  "  fancy  bread  "  within  the 
meaning  of  sect.  4  of  the  Bi'ead  Act,  1836,  it  is 
not  essential  that  the  bread  sold  under  that 
description  should  difEer  in  quality  from  ordinary 
bread.  If  bread  is  sold  of  a  size  and  shape  un- 
mistakably different  from  an  ordinary  loaf,  there 
is  evidence  on  which  justices  can  properly  tind 
that  it  is  "  fancy  bread." 

Bailey  r.  Barsby,  [1909]  2  K.  B.  GIO  ;   78 

[L.   J.   K.   B.   974  ;  100  L.  T.  370  ;  73  J.  P. 

138  ;  25  T.  L.  R.  224  ;  7  L.  G.  R.  381  ;  21  Cox, 

C.  C.  795— Div.  Ct. 

IV.  MARGARINE. 

See  also  No.  7,  xi/jfva. 

15.  Sale  in  Paper  Wrapper — Fancy  Xante 
Approved  hy  Board  of  Ayrtculture — Printed 
on  W'rapjier — ^-Karnio  Maryarine  " — Margarine 
Act,  1887  (50  &  51  Vict.  c.  29),  s.  6— Sale  of  Food 
and  Brugs  Act,  1899  ((!2  &  63  Vict.  c.  51). 
s.  &— Butter  and  Maryarine  Act,  1907  (7Edw.7j 
c.  21),  St.  8.] — Sect.  8  of  the  Butter  and  Margarine 
Act,  1907,  which  provides  that  a  person  dealing 
in  margarine  shall  be  guilty  of  an  offence  under 
that  Act  if  "in  any  wrapper  "enclosing margarine 
he  describes  it  by  any  name  other  than  "  mar- 
garine "  or  a  name  combining  the  word 
"margarine  "  with  a  fancy  or  other  descriptive 
name  approved  by  the  Board  of  Agriculture  and 
Fisheries,  has  not  by  implication  repealed  the 
provisions  of  sect.  6  of  the  Margarine  Act,  1887, 
as  amended  by  the  Sale  of  Food  and  Drugs  Act, 
1899,  to  the  effect  that  margarine  when  sold  by 
retail  shall  only  be  delivere<l,  save  in  a  package 
duly  branded,  in  a  paper  wrapper  "  on  which" 
shall  be  printed  the  word  "margarine,"  "and 
no  other  printed  matter  shall  appear  on  the 
wrapper." 

A  person  sold  a  kind  of  margarine  called 
"  Karmo,"  a  name  approved  by  the  Board  of 
Agriculture  and  Fisheries  under  sect.  8  of  the 
Butter  and  Margarine  Act,  1907,  in  a  paper 
wrapper  on  which  the  words  "  Karmo  Margarine  " 
were  printed. 

Held — that  he  was  rightly  convicted  of  an 
offence  under  sect.  6  of  the  Margarine  Act,  1887, 
as  amended  by  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1899. 

Williams  v.  Baker,  [1910]  W.  N.  280  ;   130 
[L.  T.  Jo.  178— Div.  Ct. 


FOREIGN   ATTACHMENT. 

See  Practice  and  Procedure, 


FOREIGN   ENLISTMENT. 

See  Criminal  Law. 


FOREIGN   JUDGMENT. 

See  Conflict  of  LAwy. 

FOREIGN  LAW  AND 

FOREIGNERS. 

See  Conflict  of  Laws. 


FORESHORE. 

See  Water  and  Watercourses. 


FORFEITURE. 

See  Criminal  Law  ;  Fisheries  ;  Land- 
lord AND  Tenant  ;  Real  Pro- 
perty ;  Settlements  ;  Wiles. 


FORGERY. 

See  Bankers  AND  Banking;  Criminal 
Law. 


FRANCHISE. 

See  Elections  ;  Ferries  ;  Fisheries  ; 
Markets  and  Fairs  ;  Real  Pro- 
perty. 


FRAUD. 


See  Action  ;  Contract  ;  Limitation 
op  Actions  ;  Misrepresentation 
AND  Fraud  ;  Pleading  ;  Trusts  ; 

AViLLS. 


FRAUDS,   STATUTE   OF. 

See  Contract  ;  Sale  of  Goods  ;  Sale 
OP  Land. 


FRAUDULENT    AND    VOID- 
ABLE  CONVEYANCES. 

See  Bankruptcy  ;  Settlements. 


FREEBOARD. 

See  Shipping  and  Navigation. 
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FREIGHT. 


See  Shippixg  and  Navigation. 


2:^3 


FRIENDLY  SOCIETIES. 

I.  Registered  Societies. 

{^(i)  Disputes 

(/v)  Dissolutiou 

(r)  Nomination  of  Life  Policy   . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(^7)  Officers 

(p')  Ilnles 

( /•)  Generally 

II.  Collecting  Societies  and  Indus- 
trial Assurance  Companies. 
[No  paragrajhs  in  this  vol.  of  the  Digeit) 
III.  Unregistered  Societies 

[No  paragi-aphs  in  this  vol.  nf  the    Di^'e^t] 

See  also  CLUBS  :  Industrial  Societies 
I.  REGISTERED  SOCIETIES. 

(a)  Disputes. 

1  Member  Claiming  on  Behalf  of  a  Memher— 
Jurisdiction  to  Order  Him.  to  Pay  Costs— Eximl- 
sion  for  Kon-2)ayment  —  VMva  Vires— F/ve?icZZ// 
]<^orieties  Act,  18%  (.-^9  &  60  Vict.  c.  2.5),  s.  68.]— 
The  appellant,  a  member  of  a  friendly  society, 
made  a  claim  under  the  rules  for  sick  allowance 
in  respect  of  his  son,  who  was  also  a  member  of 
the  society.  The  society  decided  on  one  point 
against  the  appellant,  who  was  ordered  to  pay  the 
costs  and  as  he  refused  to  do  so  he  was  suspended 
under  the  rules.  In  an  action  by  him  for  an 
injunction  and  for  damages  in  respect  of  his 
suspension  :  — 

Held— that  the  rules  were  not  vltra  rlre.s,  and 
that  under  sect.  68  of  the  Friendly  Societies  Act, 
1896,  the  Court  had  no  jurisdiction  to  interfere 
with' the  decision  which  had  been  given. 

Decision  of  C.  A.  ([1908]  2  K.  B.   458  ;    77 
L.  J.  K.  B.  756  ;  98  L.  T.  919  ;  24  T.  L.  R.  542) 
affirmed, 
Catt  V  Wood  and  Others,  [1910]  A.  C.  404  ; 

r79   L     J.    K.   B.   782  ;    102    L.    T.    614  ;  26 
■  T.  L.  R.  455  ;  47  Sc.  L.  R.  907— H.  L. 

(b)  Dissolution. 

2  Windinq-up—  Compulsory  Order-Society 
Qiot'  Begister'ed  as  a  Company  —  E.vemdion  — 
Amplication  to  Best  rain  Sale— Companies  {Con- 
Jidation)  Ad,  1908  (8  Edw.  7,  c.  69),  ...*.  140 
238  1— A  creditor  of  a  friendly  society,  registered 
under  the  Friendly  Societies  Acts  but  not  under 
the  Companies  Acts,  petitioned  for  its  compulsory 
winding-up  as  an  unregistered  company  under 
«*ect  268  of  the  Companies  (Consolidation)  Act. 
1908.  It  appeared  that  another  creditor  had 
recovered  judgment  in  the  King's  Bench  Division 
against  the  society  ;  that  the  sheriff  was  in 
possession  of  its  property  and  that  a  forced  sale 


was  feared    which   would    seriously    injure  the 
society  and  the  other  creilitors. 

Held— that  an  order  for  compulsory  wiuding- 
up  was  within  the  jurisdiction  of  the  Court  and 
should  be  made,  but  that  any  application  to  stay 
execution  on  the  judgment  obtained  iuthe  King's 
Bench  Division  before  the  winding-up  must  be 
made  in  that  division. 
In    re    Twentieth    Century    Equitable 

[Friendly  Society,   [1910]    \\.   N.  236  ; 

i;^0    L.  T.    Jo.    33  ;    45    L.    J.    N.    C.    726— 
Neville,  J. 

(c)  Nomination  of  Life  Policy. 

[No  paragraphs  in  tins  vol.  of  the  Digest.] 

(d)  Officers. 

3.  DeU  Due  to  Society  from  Treasurer  — 
Banlirnjitcy  after  Ceasing  to  he  Treasurer — 
Preferential  Payment — Friendh/  Societies  Act, 
1896  (59  k  60  Vict.  c.  25),  ss.  34,  35.]— Under 
sect.  35  of  the  Friendly  Societies  Act,  1896,  the 
trustees  of  a  friendly  society  are,  upon  the  bank- 
ruptcy of  the  person  who  was  treasurer  of  the 
society,  entitled  to  be  paid  out  of  his  estate  the 
balance  due  from  him  to  the  society  in  respect 
of  moneys  he  has  received  on  its  behalf,  not- 
withstanding that  at  the  date  of  his  bankruptcy 
he  has  ceased  to  be  an  officer  of  the  society. 

In  re  3Hller  ([1893]  1  Q.  B.  .327)  applied. 
In  re  Eilbeck,  Ex  parte  Trustees  of  the 
[Good  Intent  Lodge,  No.  978,  of  the 
Grand  United  Order  of  Oddfellows, 
[1910]  1  K.  B.  136  ;  79  L.  J.  K.  B.  265  ;  101 
L.  T.  688  ;  26  T.  L.  R.  Ill  ;  54  Sol.  Jo.  118  ; 
17  Manson,  1— Phillimore,  J. 

(e)  Rules. 

See  No.  1,  snpra. 

(f)  Generally. 

4.  Conversion  into  Company — Special  Besolu- 
t ion— Assent  of  J/emhers— Objects  of  Company— 
Krcceding  the  Scope  of  the  Ohjects  of  the  Society 
—Friendly  Societies  'Act,  1896  (59  &  60  Vict. 
c.  25),  ss.  8,  70(3),  71,  74.]— A  frien<lly  society 
registered  imder  the  Friendly  Societies  Act,  1896, 
by  special  resolution  at  meetings  convened  in 
manner  provided  for  by  its  rules,  but  without 
any  attempt  to  obtain  the  assent  of  a  very  large 
number  of  its  members,  resolved  to  convert  itself 
into  a  company  limited  by  guarantee  under  a 
memorandum  and  articles  of  association,  which 
altered  the  position  of  memliers  of  the  society 
and  which  extended  and  substantially  altered 
the  nature  of  the  objects  of  the  society,  both  as 
defined  by  its  own  rules  and  as  restricted  by  the 
Friendly  Societies  Act,  1896,  s.  8. 

Held— that  the  society  could  not,  under  the 
guise  of  conversion  into  a  company  in  pursuance 
of  sect.  71  of  the  Friendly  Societies  Act,  1896,  by 
a  mere  special  resolution  as  defined  in  sect.  74, 
and  without  the  assents  required  by  sect.  70, 
sub-sect.  3,  be  transformed  into  a  company  with 
quite  different  objects  and  constituted  quite 
differently  from  the  society. 
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1.  Registered  Societiea—Co/di nned. 

Decision  of  Joyce,  J.  ([1909]    W.  N.  252  ;  26 
T.  L.  R.  115  ;  51  Sol.  Jo.  101)  affirmed. 
Blythe   r.    BiRTLEY,   [1910]    1    Ch.  228;    79 

[L.  J.  Ch.  315  ;  101  L.  T.  842  ;  26  T.  L.  R.  215  ; 
17  Manson,  165— C.  A. 

[Sei;  Companies  (Converted  Societies)  Act,  | 
1910  (10  Edvv.  7  and  1  Geo.  5,  c.  23).]  | 

5.  Conversion  into  Limited  Comjiany — Objects 
of  Companij — E.rceedhig  the  Objects  of  the  Society 
—Friendlji  Societies  Act,  1896  (59  &  60  Vict. 
c.  25),  ss.  8,  71.] — Where  a  friendly  society  regis- 
tered under  the  Friendly  Societies  Act,  1896, 
has  been  converted  into  and  registered  as  a 
company  limited  by  guarantee  under  a  memo- 
randum and  articles  of  association  which  greatly 
extend  the  objects  of  the  society  as  restricted 
by  the  Friendly  Societies  Act,  1896,  the  company 
cannot  be  restrained  fi'om  exercising  its  powers 
under  such  memorandum  at  the  instance  of  a 
shareholder  of  the  company. 

Jill/the  V.  Birtlcij  (jupra')  distinguished. 

Decision  of  Eve,  J.  (102  L.  T.  276  ;  26  T.  L.  R. 
357  ;  51  Sol.  Jo,  361)  affirmed. 
McGlade     v.     Royal     London      Mutual 

[Insurance  Society,   Ld.,    [1910]    2    Ch. 

169  ;  79  L.  J.    Ch.    631  ;    103  L.  T.    155  ;  26 
T.  L.  R.  171  ;  54  Sol.  Jo.  505— C.  A. 

See  S.  C.  under  Companies,  XVII.  (a). 

6.  Conversion  into  Limited  Conqjuny — E-vten- 
nioii  of  Inxiirancc  Buxiness  —  Alteration  of 
Mentora  ndn  in —  ( 'omjxi  n  ies  (  Con  verted  S^x-iet  ies} 
Art,  1910  (10  Edvv.  7  k  1  Geo.  5,  c.  23)—Coni- 
jianies  (Consolidation)  Act,  1908  (8  Edw.  7,  c.  69), 
s.  9  (1),  (3).]— The  effect  of  the  Companies 
(Converted  Societies)  Act,  1910,  is  to  validate  all 
acts  done  up  to  the  passing  of  the  Act  by  f  riendlj' 
societies  which  have  been  converted  into  com- 
panies under  the  Companies  (Consolidation)  Act, 
1908,  and  which  before  conversion  carried  on 
insurance  business  of  any  description  as  part  of 
the  objects  of  the  society.  But  the  Act  does  not 
enable  the  companies  after  the  passing  of  the  Act 
to  carry  on  insurance  business  beyond  that 
authorised  by  the  rules  of  the  society  at  the  date 
of  conversion.  An  alteration  of  the  memorandum 
uf  such  a  company  may  be  sanctioned  in  a  luoper 
case  without  the  company  being  first  reijuired  to 
bring  its  memorandum  into  conformity  with  its 
real  powers. 

In  ke  Royal  London  Mutual   Insurance 

[Society,  Ld.,  [1910]  W.  N.  226  ;  55  Sol.  Jo. 

46— Eve,  J. 

ir.  COLLECTING  SOCIETIES  AND  INDUS- 
TRIAL ASSURANCE  COMPANIES. 

(No  i.ai;,:.:iai.lr,  in  Ibis  u.\,  ol  tlie  Digest.] 

HL  UNREGISTERED  SOCIETIES. 

[Xo  par^iTTaphs  in  this  vol,  of  the  Digest.] 
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See  also  Criminal  Law, 


I.  GAME. 


(a)  Ground  Game. 


1.  Employment  of  Sj>riny  Traps — Grantee  of 
Exclusive  Itiyht  of  Killiny  \  llabhits  —  Sot 
Occupier  of  Land  —  Ground  Game  Act,  1880 
(43  &  44  Vict.  c.  47),  s.  6.  J— The  appellant,  who 
had,  under  a  lease,  the  exclusive  right  of  killing 
rabbits  on  certain  sand  hills  on  land  not  occu- 
pied by  him,  was  convicted  under  sect.  6  of  the 
Ground  Game  Act,  1880,  of  having  unlawfully 
employed  spring  traps  for  the  purpose  of  killing 
rabbits  otherwise  than  in  rabbit  holes. 

Held — that  the  conviction  must  be  quashed, 
as  sect.  6  does  not  apply  either  to  an  owner  who 
occupies  his  land  or  to  a  i)erson  in  the  position 
of  the  appellant,  who,  by  virtue  of  a  grant  from 
the  owner,  exercises  rights  over,  but  does  not 
occupy  the  land. 

May  v.  Waters,  [1910]   1  K.  B.  431  ;  79  L.  J. 

[K.  B.  250  ;  102  L.  T.  180  ;    74  J.  P.  125  ;    26 

T.  L.  R.  239— Div.  Ct. 

2.  Occupier — Tenant, — No  Reservation  of  Sport  • 
in<i  Rifjkts — Trapping  Rabbits — Ground  Game 
Act.  1880  (43  &  44  Vict.  c.  47),  s.  6.]— The  respon- 
dent, who  was  the  tenant  and  occupier  of  a  farm 
under  a  verbal  yearly  tenancy  granted  to  him  by 
the  owner,  set  a  number  of  spring  traps  at  various 
places  on  the  farm  for  the  purpose  of  catching 
rabbits.  The  traps  were  not  set  in  rabbit  holes 
in  accordance  with  sect.  6  of  the  Ground  Game 
Act,  1880.  There  was  no  reservation  by  the 
owner  of  any  sporting  rights  over  the  farm. 

Held — that  sect.  6  of  the  Ground  Game  Act, 
1880,  applied,  and  that  the  respondent  was  liable 
to  the  penalty  imposed  by  that  section. 

Saunders  v.  Pitjicld  ((1888)  16  Cox,  C.  C. 
369)  followed. 

Waters  v.  Phillips,   [1910]  2    K.    B.   465 ; 

[79  L.  J.  K.  B.  1062  ;  103  L.  T.  288  ;  74  J.  P. 

313  ;  26  T.  L.  R.  564— Div.  Ct. 


FUGITIVE   OFFENDERS 

Sec        EXIUAUITIUN        AND        FuuJ 
Uii'ENDEUKJ. 


(b)  Licences. 

I  3.  Tame  Pheasants  Bought  for  Breeding  Pur- 
pose— Seller  and  Purchaser  not  Licensed  to  Deal 
in  Game— Liability  to  Penalty— Game  Act,  1831 
(1  &  2  Will.  4,  c.  32),  s.  27.]— The  word  '•  game  " 
in  sect.  27  of  the  Game  Act,  1831,  applies  to  live 
as  well  as  dead  game  ;  it  applies  also  to  game 
which  has  never  been  wild  ;  for  example,  to 
pheasants  reared  in  captivity  and  kept  for  breed- 
iiiL;  purposes.  If,  therefore,  a  jicrsuu  who  is  not 
\Ji;    lircnsed  (u  deal  in  gaiiic  [lurchases  lame  pheasants 

I  lui'  breci-ling  purposes  from  a  person  uuL  licensed 
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I .  Game — Co ut  l  n  ued. 

to  (leal  in  game  lie  cuminUs  an  offcuue  against 
sect.  27  of  the  Act. 

Cook  r.  Trbvener,  [1911]  1  K.  B.  9  ;  [1910] 
[W.  N.  211  ;  74  J.  P.  469  ;  27  T.  L.  K.  8— 
Div.  Ct. 
(c)  Trespass  and  Poaching. 
[No  paragraphs  in  this  vol.  of  the  Digest.  J 
II.  SPORTING  RIGHTS. 

See  also  LANDLORD  AND  TENANT,  No.  2. 

4.  Trespass  —  Right  of  Tenant  of  Sjiortlng 
Rights  over  Land  to  Check  Progress  of  Fire  hy 
Burning  Strips  of  Heather — Necessity  of  Step.'] 
— The  defendant  was  a  gamekeeper  employed  by 
the  tenant  of  sporting  rights  over  heather  land 
leased  from  the  plaintiii.  A  fire  having  broken 
out  in  the  heather  the  defendant  sought  to  check 
its  progress  by  setting  fire  to  and  so  laying  bare 
other  strips  of  heather.  In  an  action  against 
the  defendant  for  damages,  the  county  court 
judge  held  that  the  defendant  had  no  right  to 
set  fire  to  the  heather,  and  that  he  was,  there- 
fore, liable  in  damages  to  the  plaintiff. 

Held— that  the  question  whether  the  defen- 
dant had  a  right  to  burn  the  heather  depended 
upon  whether  it  was  necessary  to  do  so  for  the 
preservation  of  the  rest  of  the  land  over  which 
his  employer  had  sporting  rights,  and  that  as 
the  question  of  such  necessity  had  not  been  con- 
sidered by  the  county  court  judge  tlie  case  must 
be  sent  back  for  a  new  trial. 
Cope  r.  Sharpe,  [1910]  1  K.  B.  108;  79  L.  J. 

[K.  B.  281  ;  102  L.  T.  102  ;  26  T.  L.  R.  172— 
Div.  Ct. 


GAMING  AND   WAGERING. 

COL. 

I.  Gaming  Contracts        .       .        .  235 
II.  Games  and  Gaming  Houses        .  2.37 

III.  Betting  Houses  and  Betting    .  237 

IV.  Lotteries 243 

See  also  Criminal  Law  ;  Intoxicating 

Liquors. 

I.  GAMING  CONTRACTS. 

1.  Betting — Money  Paid  under  Mistake  of  Fact 
— Right  to  Recover  Money  Bach — Gaming  Acts, 
1845  (8  &  9  Vict.  c.  109),  s.  IS  ;  and  1892  (55  k 
56  Vict.  c.  9),  s.  1.]— The  plaintiff,  at  the  defen- 
dant's request,  put  money  on  a  horse  called  Jim 
Crook,  which,  when  the  race  was  won,  came  in 
second.  Objection  being  taken  to  the  horse 
Rosevern,  which  came  in  first,  the  stewards 
decided  that  Jim  Crook  was  the  winner..  There- 
upon the  plaintiff  paid  the  winnings — £275 — to 
the  defendant.  Thereafter,  on  appeal  to  the 
committee  of  the  Jockey  Club,  the  stewards' 
decision  was  overruled,  and  Rosevern  was 
declared  the  winner.  The  plaintiff  thereupon 
paid  back  part  of  the  money  which  had  been 
paid  to  him  by  various  persons  after  the 
stewards'  decision,  and  then  asked  the  defen- 
dant to  refund  to  him  the  amount  so  paid  back, 


but  the  defendant  refused.  Notwithstanding 
the  objection  taken  by  the  defendant  to  refund 
the  money,  the  plaintiff  repaid  the  balance 
which  had  been  paid  to  him  in  respect  of  the 
bet.  In  an  action  claiming  to  be  indemnified  by 
the  defendant  for  the  amount  so  returned  by  the 
plaintiff : — 

Held— that  the  plaintiff  was  not  entitled  to 
recover,  inasmuch  as  either  the  dispute  was 
whether  the  money  was  won  or  not  and  depended 
upon  the  construction  of  a  wagering  contract, 
which  in  law  was  null  and  void,  or,  if  the 
l)laintiff  was  betting  as  agent  for  the  defendant, 
the  case  came  within  sect.  1  of  the  Gaming  Act, 
1892. 

Seville,  the  rule  that  money  paid  under  a 
clear  mistake  of  fact  can  be  recovered  back 
applies  although  the  payment  was  made  in  con- 
nection with  a  betting  transaction. 

Gasson  v.  Cole,  26  T.  L.  R.  463— Channell,  J. 

2.  Betting — Forbearance  to  Make  Defendant's 
Default  Puhlic—Xeio  Contract — Gaming  Acts, 
1835  (5  &  6  Will.  4,  c.  41),  s.  1  ;  and  1845  (8  & 
9  Vict.  c.  109),  s.  18.]— The  plaintiff  and  defen- 
dant were  book-makers,  and  as  the  result  of 
certain  betting  transactions  between  them  a  sum 
of  £3(J  10.y.  was  due  from  the  defendant  to  the 
^llaintiff.  In  an  action  to  recover  this  amount, 
the  plaintiff  stated  that  when  the  debt  became 
due  the  defendant  asked  for  time  to  pay,  and  re- 
([ucstcd  that  the  matter  might  be  kept  absolutely 
confidential,  as  if  it  got  about  it  would  do  him  a 
lot  of  harm.  The  plaintiff  agreed  to  give  defen- 
dant time,  and  promised  to  keep  the  matter  con- 
fidential. He  stated  in  his  evidence  that,  if  the 
matter  had  got  about,  the  defendant  would  have 
been  finished  as  a  bookmaker.  The  county  court 
judge  gave  judgment  for  the  plaintiff,  hohling 
that  a  new  contract  had  been  entered  into 
between  the  parties  by  which  the  plaintiff  fore- 
bore  to  sue  the  defendant  or  declare  him  a 
defaulter  in  consideration  of  the  defendant's 
promise  to  pay  the  debt  at  a  future  time. 

Held — that  there  was  evidence  upon  which 
the  county  court  judge  could  come  to  that  cou- 
clusion. 

Wilson  r.  Conolly,  103  L.  T.  461  ;  27  T.  L.  R. 
[7— Div.  Ct. 

3.  Deposit  of  Money  to  lie  Used  for  Specidation 
in  Stocks — Deposit  to  he  Repaid  if  Ko  Prop't 
Made— Gaining  Act,  1845  (8  &  9  Vict.  e.  109), 
s.  18.] — The  defendant  sent  out  circulars  in 
which  he  stated  that  if  the  persons  receiving 
them  would  contribute  certain  sums  to  a  "  trust," 
he  would  operate  in  specified  stocks,  and  if  at 
the  end  of  90  days  those  stocks  stood  at  a  higher 
figure  than  at  the  beginning,  he  would  divide 
the  profit,  less  10  per  cent.,  among  the  con- 
tributors, but  if  there  were  no  profits  he  would 
retui'n  the  original  subscription  in  full.  The 
plaintiff  paid  a  sum  to  the  defendant  on  the 
terms  of  the  circulars,  and  profits  having  been, 
made  by  the  speculation  in  the  stocks,  he  sued 
the  defendant  to  recover  same  and  his  deposit, 

1      Held — that  the  contract  between  the  parties 
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I.  Gaming  Contracts — Continued. 
was  a  wagering  contract,  and  that  the  plaintiff 
was  therefore  not  entitled  to  recover. 
ElCHARDS  V.  Starck.  27  T.  L.  R.  29— Channell, 

[J. 

4.  Deposit  of  Jlonei/  to  he  Used  for  Speculn- 
fion  in  Stocks — Deposit  to  be  Repaid  if  no  Profit 
3Tade— Gaming  Act,  1845  (8  &  9  Vict.  c.  109), 
*.  18.] — The  defendants  invited  persons  to  con- 
tribute sums  to  a"  trust,"  and  with  the  sums  so 
subscribed  they  were  to  operate  in  certain 
stocks  for  a  period  of  90  days  ;  if  at  the  end  of 
that  time  a  profit  was  made  on  the  stocks  the 
profit  would  be  divided,  less  10  per  cent.,  among 
the  subscribers ;  if  no  profit  were  made  the 
subscribers  would  receive  back  their  subscrip- 
tions in  full.  The  plaintiff  subscribed  £9G  on 
these  terms  and  was  informed  by  the  defendants 
at  the  end  of  90  days  that  no  profit  had  been 
made,  but  that  he  would  receive  back  the 
amount  of  his  subscription  by  August  31,  1910. 
Later,  the  plaintiff  was  asked  by  the  defendants 
to  send  an  account  of  the  amount  due  to  him  to 
S.,  an  accountant  who  was  inquiring  into  the 
accounts  and  would  deal  with  them.  The 
plaintiff  applied  to  S.  for  the  amount  due  ;  S. 
replied  that  it  would  take  a  considerable  time  to 
deal  with  the  accounts  and  that  he  could  not 
then  comply  with  ihe  plaintiff's  request.  The 
money  not  having  been  paid,  the  plaintiff  sued 
to  recover  the  amount. 

Held— (1)  that  the  contract  entered  into  by 
the  plaintiff  was  a  wagering  contract,  and 
therefore  was  not  enforceable,  and  (2)  that 
there  was  no  evidence  of  a  fresh  promise  by  the 
defendants  upon  good  consideration  to  repay 
the  money. 

Whitelaw  r.  McKiKLEY,  Alexander,  and 
[Sons,  27  T.  L.  R.  49— Channell,  J. 

6.  Stock  Exchange  —  Outside  Brolier  — 
Gambling  in  Differences  —  Service  Agreement 
with.  Clerk— Gaming  Act,  1892  (55  &  56  Vict. 
r.  9).]— A  clerk  entered  into  a  service  agreement 
with  a  firm  of  outside  brokers  whose  business 
consisted  mainly  in  dcaliug  in  "  differences,"  no 
stock  as  a  rule  being  purchased  or  sold. 

Held — that  the  service  agreement  was  a  con- 
tract for  the  payment  of  wages  in  consideration 
of  services  rendered  in  carrying  on  a  betting 
business,  and  therefore  was  void  under  the 
Gaming  Act,  1892. 

Elliott  r.  Hunter,  128  L.  T.  Jo.  196— Leigh 
[Clare,  V.-C. 

H.  GAMES  AND  GAMING  HOUSES. 

See  Nos.  1,  2,  sitpra, 

in.  BETTING  HOUSES  AND  BETTING. 

6.  FtiUic-house  Used  for  Betting — Not  ivith 
Knowledge  of  Licensee — Permission  of  Person 
assistinq  in  Management— Betting  ^r^,"l85.3  (16 
&  17  Vict.  c.  119),  ss.  1,  .3.1— A.  used  a  public- 
house  for  the  purpose  of  betting  with  persons 
resorting  thereto.  He  did  this  with  the  know- 
ledge and  connivance  of  B.,  the  licensee's  son, 
who  assisted   the    licensee   in   conducting    the 


business  of  the  public-house.  The  licensee  was 
present  in  and  managing  the  public-house,  but 
the  justices  held  that  the  offence  charged  against 
her  was  a  personal  offence,  and  dismissed  the 
summons  against  her  because  they  were  not 
satisfied  upon  the  evidence  that  she  knew  that 
betting  was  going  on.  The  justices  convicted  A. 
of  using  the  public-house  for  the  purpose  of 
betting  with  persons  resorting  thereto,  and  con- 
victed B.  of  aiding  and  abetting  A.  to  commit 
the  offence. 

Held — that,  as  B.  was  in  fact  assisting  in 
conducting  the  business  of  the  public-liouse,  he 
was  a  person  clothed  with  the  licensee's  authority 
who  could  give  permission  to  A.  to  use  the 
premises  for  tlie  purpose  of  betting  with  persons 
resorting  thereto  ;  that  no  distinction  could  in 
this  case  be  drawn  between  being  in  charge  and 
assisting  in  the  management  of  the  public-house  ; 
and  that  the  conviction  of  A.  and  B.  was  therefore 
right. 

R.  V.  Dearille  ([1903]  1  K.  B.  468)  explained 
and  distinguished. 

Buxton  and  Another  r.  Scott,  100  L.  T.  390; 

[73  J.  P.  133 ;  25  T.  L.  R.  239  ;  21  Cox,  C.  C. 

799— Div.  Ct. 

7.  Betting  House — Person  "  Found  "  in  Betting 
House — Person  Coming  to  Premises  after  Police 
had  Taken  Possession — Betting  Act,  1853  (16 
&  17  Vict.  c.  119),  ss.  1,  11.]— A  person  may, be 
"found"  on  premises  within  the  meaning  of 
sect.  11  of  the  Betting  Act,  1853,  although  he 
only  comes  thereon  after  the  police  have 
entered  the  premises.  But  the  power  of  arrest 
given  to  the  police  by  that  section  is  limited  to 
the  arrest  of  persons  found  on  the  premises  for 
the  purpose  of  betting. 

DAVIS  V.  Slt,  26  T.  L.  R.  460— Darling,  J. 

8.  Place  Used  for  Betting — Bar  of  Public- 
House — Permission — Phgslcal  User — Misdireo- 
tion— Betting  Act,  1853  (16  &  17  Vict.  c.  119), 
.ss.  1,  3.] — Conviction  of  the  appellant  under  the 
Betting  Act,  1853,  for  having  used  a  room  in  a 
public-house  for  the  purpose  of  betting  with  per- 
sons resorting  thereto  quashed  on  the  ground  that, 
as  the  deputy-recorder  had  omitted  to  explain  to 
the  jury  that  the  user  of  the  room  must  mean  a 
user  with  the  sanction  of  the  landlord  or  hia 
servants,  the  jury  might  have  supposed  that  a 
mere  physical  user  without  such  sanction  was 
enough  to  justify  conviction,  and,  further, 
because  they  might  have  thought  from  the  sum- 
ming-up that  if  the  appellant  went  to  the  room 
and  did  ready  money  betting  there  he  would  be 
liable  in  any  circumstances. 

R.  r.  Moss,  74  J.  P.  L'14;  26  T.  L.   R.  323— 

[C.  G.  A. 

9.  ^'  Public  Place" — Using  Public  Place  Jor 
Betting — "  Frequenting  and  Using  "—Access  by 
J'ayment — Bye-law.]— A  bye-law  prohibited  the 
frequenting  and  using  of  a  public  place  for  the 
purpose  of  betting.  By  the  definition  section  of 
the  bye-law  a  public  place  included,  inter  alia, 
any  o^)cn  space  to  which  the  j)ublic  had  access 

1  fur  tlic  time  being.     The  appellant  was  convicted 
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HI.  Betting  Houses  and  Betting -- Co nt I micd. 
undei'  the  bye-law  for  having  attended  at  an 
athletic  ground  to  which  the  public  had  access 
on  payment  of  an  entrance  fee,  and  made  bets 
there. 

Held — that  the  word  "  frequenting  "  meant 
being  sufficiently  long  in  the  place  to  effect  the 
object  aimed  at,  namely,  to  bet,  and  that  the 
athletic  ground  was  a  "  public  place  "  notwith- 
standing that  a  payment  had  to  be  made  to  gain 
admission. 
AiRTON  AND  Another  r.  Scott,  100  L.  T.  393  ; 

[73  J.  P.  148  ;  25  T.  L.  E.  250  ;  22  Cox,  C.  C. 
16— Div.  Ct. 

10.  "  Piihllc  Place  " — "  Unenclosed  Ground  to 
which  the  Public  have  Unrestricted  Access " — 
Street  Betting  Act,  1906  (6  Edw.  7,  c.  43). 
ss.  1  (1),  (4).]— The  Street  Betting  Act,  1906, 
s.  1,  enacts  : — •"  (4)  For  the  purpose  of  this 
section  .  .  .  the  words  '  public  place  '  shall 
include  any  public  park,  garden,  or  sea-beach, 
and  any  unenclosed  ground  to  which  the 
public  for  the  time  being  have  unrestricted 
access.  .  .  ." 

A  field  lying  between  two  streets,which  had 
by  feuing  been  reduced  to  about  one  acre  in 
extent,  was  private  property,  and  was  let  at  a 
rent  of  £4  per  annum  to  two  persons  for  bet- 
ting purposes.  It  had  at  one  time  been  fenced 
from  the  streets  by  wire  fences,  but  for  more 
than  a  year  the  fences  had  been  absolutely  in 
disrepair,  and  the  public  had  used  it  without 
restraint  as  a  public  place  and  recreation 
ground.  There  were  well-defined  tracks  across 
it,  and  it  had  been  constantly  used  as  a  short  cut 
to  the  railway  station. 

Held— that  the  field  was  a  "  public  place  " 
within  the  meaning  of  the  Street  Betting  Act, 
1906. 

BRESLIiSr  AND   ANOTHER  V.  THOMPSON,    [1910] 

[S.  C.  (J.)  5  ;  47  Sc.  L.  K.  154  ;  6  Adam,  134 

[— Ct.  of  Justy. 

11.  ''Puhlic  Place" — Railway  Station  Platform 
—  Construction  of  Statute — Prevention  of  Gam  ing 
{Scotland)  Act,  1869  (32  &33  Vict.  c.  87),  s.  3.]  — 
The  i)latfurni  of  a  railway  station  is  a  "  public 
place"  within  the  meaning  of  that  expression  in 
the  words  "  in  any  public  place  or  in  any  grounds 
open  to  the  public  or  in  any  public  conveyance  " 
in  sect.  3  of  the  rrevcntion  uf  Gaming  (Scotland) 
Act,  1869. 

Observations  on  the  rules  to  be  followed  in 
construing  statutes. 

"Woods  r.  Lindsay,  [1910]  S.  C.  (J.)  88  ;  47 
[Sc.  L.  K.  774— Ct.  of  Justy. 

12.  Petting— Paceconrse— Field  Adaj)ted  for 
Annual  Sports  and  Horse-races — Street  Betting 
Act,  1906  (6  Edw.  7,  c.  43),  5.  2.]— A  field,  not 
registered  as  a  racecourse  and  not  permanently 
laid  out  or  used  as  a  racecourse,  but  adapted  for 
the  occasion  of  an  annual  athletic  sports  and 
horse-races  meeting,  is  not '"  ground  used  for  the 
purpose  of  a  racecourse  for  racing  with  horses  " 
within  the  meuuing  uf  the  exemption  from  the 


Street  Betting  Act,  1900,  contained  in  sect.  2  of 
the  Act. 

Stead  r-.  Ackeoyd,  [1911]  1  K.  B.  57  ;  [1910] 

[AV.  N.  227  ;  SO  L.  J.  K.  B.  78  ;  74  J.  P.482— 

Div.  Ct. 

13.  "  Street"  —  "  Public  Passage  "  —  liccess 
loithin  Private  Property  but  Leading  off  Public 
Poad,  Closed  at  One  End  hya  Door  usually  liept 
Shut— Street  Betting  Act,  1906  (6  Edw.  7,  c.  43), 
s.  1  (1)  and  (4).]— the  Street  Betting  Act,  1906, 
s.l, enacts:  "(4)  For  the  purpose  of  this  section 
the  word  '  street '  shall  include  any  highway,  and 
any  public  bridge,  road,  lane,  footway,  square, 
court,  alley,  or  passage,  whether  a  thoroughfare  or 
not.  ..." 

A  small  piece  of  ground,  the  property  of  a 
railway  company,  lying  between  the  railway 
platform  and  the  road  giving  access  to  the 
station,  formed  a  recess  oi)en  to  the  road,  but 
was  closed  on  the  side  next  the  station  by  a  door 
usually  kept  shut,  except  when  at  the  pleasure 
of  the  railway  company  it  was  used  as  an 
emergency  entrance  to  the  station. 

Held — that  it  was  not  a  "  public  passage," 
and,  therefore,  not  a  "  street "  within  tlie 
meaning  of  the  Act. 

Quaere — (1)  whether  the  recess  in  question 
was  a  "  public  place  "  within  the  meaning  of 
the  Act,  and  (2)  whether  it  might  not  have  been 
libelled  merely  as  part  of  the  road. 
Lang  r.  Walker,  [1910]  S.  C.  (J.)  41  ;  47 
[Sc.  L.  R.  162  ;  6  Adam,  180— Ct.  of  Justy. 

14.  "  Street  " — Betting — Person  Standing  on  a 
Raihoay  Abutting  on  a  Street  Beceiriny  Slips 
and  Moneii  from  Persons  in  the  Street — Burgh 
Police  iSrotland)  Acts,  1903  (3  Edw.  7,  c.  33), 
s.  51,  and  1892  (55  &  56  Vict.  c.  55),  s.  4  (31).]— 
The  Burgh  Police  (Scotland)  Act.  1903,  s.  51, 
enacts  :  '•  If  any  person  who  conducts  business 
of  any  kind  in  lotteries,  betting,  or  gaming, 
shall  in  any  street  engage  in  lotteries,  betting,  or 
gaming,"  he  shall  be  liable  to  a  penalty.  The 
Burgh  Police  (Scotland)  Act,  1892,  s.  4  (31), 
in  defining  the  word  "street,"  enacts  that 
•■street"  shall  not  include,  inter  alia,  a  place 
"  forming  part  of  any  .  .  .  railway." 

A  bookmaker  stood  on  a  railway  abutting  on  a 
street,  but  separated  from  it  by  a  fence,  and 
leaning  over,  and  stretchings  his  hand  over  the 
fence,  took  from  persons  in  the  street  betting 
slips  and  money,  and  also  settled  bets  in  a  similar 
manner. 

Held — that  he  was  rightly  convicted  of  an 
offence. 

Queen  v.  Wilson,  [1910]   S.  C.  (J.)  62  ;  47 
[Sc.  L.  R.  468  ;  6  Adam,  238— Ct_.  of  Justy. 

15.  Street  Betting— Seinire  Inj  Police  of  Pro- 
ceeds of  Bets — Action  to  Recover  Mon^y — Ble- 
gality — Ex  turpi  causa  non  oritur  actio — Be'tinq 
Act,  1853  (16  &  17  Vict.  c.  119),  s.  11,]— 
The  plaintiff,  a  bookmaker,  placed  107^.  6*.  did., 
the  jiroceeds  of  street  betting,  in  a  house 
occupied  by  a  person  who  assisted  him  in  his 
betting  transactions.  The  house  in  question 
having  been  searched  by  the  police  under  a 
warrant  issued  under  sect.  11  of  the  Betting  Act 


241 


GAMING  AND  WAGERING. 


242 


111.  Betting  Houses  and  Betting— Co /it  in  ued. 
1853,  the  1U7Z.  6,?.  8^/.  and  a  munber  of  betting 
slips  were  seized  and  retained  by  the  police  for 
the  purposes  of  certain  proceedings  taken  against 
the  plaiutifE  and  others.  In  those  proceedings 
the  plaintiff  was  acquitted,  and  he  now  sued  the 
defendant  for  detaining  the  £107  Us.  Sd. 

Held — that  the  ])laintiff  was  entitled  to 
recover. 

Per  Moulton  and  Buckley,  L.J.J.  The  maxim 
e,v  turpi  causa  non  oritur  actio  had  no  applica- 
tion to  such  a  case,  as  the  plaintiff  was  not 
asking  the  Court  to  enforce  any  illegal  contract 
or  to  grant  relief  dependent  in  any  way  on  any 
illegal  transaction  on  his  part,  but  was  basing 
his  claim  solely  on  the  unjustifiable  detention 
by  the  defendant  of  the  money,  the  property  in 
which  had  passed  to  the  plaintiff  with  the 
possession. 

Decision  of  Warrington,  J.   (102  L.  T.  253  : 
74  J.  P.  189  ;  26  T.  L.  E.  274  ;  5-t   Sol.  Jo.  288) 
reversed. 
Gordon  v.  Chief  Commissioner  of  Metro- 

[POLITAN  Police,  [1910]  2  K.  B.  1U80  ;  79 

L.  J.  K.  B.  957  ;  103  L.  T.  338  ;  74  J.  P.  437  ; 
26  T.  L.  E.  645  ;  54  Sol.  Jo.  719— C.  A. 

16.  Street  Betting — Betting  in  a  "  Street  or 
Public  Place"  —  Alter  native  Cliarge — General 
Conviction—  Street  Betting  Act,  1906  (6  Edw.  7, 
c.  43),  s.  1  (1).] — A  person  was  charged  with  a 
contravention  of  the  Street  Betting  Act.  1906, 
s.  1  (1),  by  loitering  for  the  purpose  of  betting 
"  in  a  passage  or  unenclosed  piece  of  ground, 
.  .  .  being  a  street  or  public  place "  within  the 
meaning  of  the  Act. 

Held— on   an   appeal,   that   the  charge  was 

alternative,   and  consequently   that    a    general 

conviction  following  thereon  fell  to  be  quashed. 

Lang    v.  AValker,    [1910]    S.   C.   (J.)   41  ;  47 

[Sc.  L.  R.  162  ;  6  Adam,  180— Ct.  of   Justy. 

17.  Betting — Betting  Circular  Sent  to  Infant 
Undergraduate— Address  not  Indicating  Connec- 
tion icit/i  Unirersittj — ilens  rea — Betting  and 
Loans  {Infants')  Acts,  1892  (55  Vict.  c.  4),  ss.  1, 
3.] — Under  sect.  3  of  the  Betting  and  Loans 
(Infants)  Act,  1892,  the  sender  of  a  betting  circular 
to  an  infant  undergraduate  is  not  deemed  to 
have  knowledge,  though  in  fact  ignorant,  that 
the  addressee  is  an  infant  where  the  address  to 
which  the  circular  is  scat  does  not  show  that  the 
addressee  is  at  a  university. 

Where,  therefi-irc,  a  betting  circular  was  sent 
1o  an  infant  undergraduate  who  resided  at 
licensed  lodgings  in  a  university  town,  but  there 
was  nothing  in  the  mere  address  to  indicate  that 
it  was  a  lodging  licensed  by  the  university 
authorities,  or  that  the  addressee  was  at  the 
university  : — 

Held  — (Lord  Alverstone,  C.J.,  dissenting) 
that  the  sender  could  not,  under  sect.  3  of  the 
Betting  and  Loans  (Infants)  Act,  1892,  be 
deemed  to  have  had  knowledge  that  the  addressee 
was  an  infant. 
Milton  r.  Studd,  [1910]  2  K.  B.  118  :  79  L.  J. 

[K.  B.  638  ;  102  L.  T.  573  ;  74  J.  P.  217  :  26 
T.  L.  K.  392— Div.  Ct. 


[      18,    Using  House  for  Purpo.sc  if  Hiueiviug  Bets 
I  on  Horse-races — Bcidence  of  User — Betting  Ai't, 
1853  (16  cS-  17    Vict.  c.   119),  .«•.    1,    3.]— The 
appellant  was  a  bookmaker,  and  a  letter  was 
sent   to   his  premises  stating   that  the  writer 
-  wished   to  open   a   deposit  account  with    the 
appellant,   and  on   hearing  from    him    would 
forward  £5  ;    the  writer  added  that  none  of  his 
I  commissions  would  exceed  the  amount  without 
I  a  further   remittance.     The  appellant   replied, 
i  enclosing  a  book  of  rules,  and  saying  thiit  "  on 
receipt  of  yours,  as  suggested,   I  will  place  you 
on  my  list  of  clients."     The   money  was  there- 
after sent  to  the  appeUant  in  the  form  of   postal 
orilers.     Bets  were  made  by  the  appellant  on 
behalf  of  the  writer  of  the  letter,  and  a  day  or 
two  later  the  appellant's  [)remises  were  raided, 
when  books  of  account,   showing  betting  trans- 
actions and  about  100  betting  slips,  were  found. 
The  a]»pellant  was  convicted  upon   an   iiidict- 
'  ment  under  the  Betting  Act,  1853,  for  using  the 
:  premises    for    the    purpose    of    moneys     being 
received  by  him  as  and  for  the  consideration  for 
certain  assurances,  undertakings,  promises,  and 
:  agreements   to   pay   thereafter  certain   moneys 
I  upon  certain  events  and  contingencies  of  and 
relating  to  horse-races. 

Held — that  there  was  evidence  upon  which 
the  jury  could  convict  the  appellant. 

Sonihle,  the  receipt  of  a  document  which  can 
be  turned  into  money  is  the  receipt  of  money 
j  within  sect.  1  of  the  Betting  Act,  1853. 
I  R.  V.  Mortimer,  [1911],  1  K.  B.  70;  [1910] 
'  [W.  N.  210  ;  80  L.  J.  K.  B.  76  ;  27  T.  L.  R. 
!  17— C.  C.  A. 

I      19.  Betting  House — Keeping  a  Common  Gaming 
i  House — Office  used  in  England  for  the  Purpose 
i  of  Enabling  Betting  Business  to  be  carried  on  in 
Holland— Special  i'erdict—Bettiuf/  Act,  1853  (16 
&  17  Vict.  c.  119),  ss.  1,  2.]— Where  an  office  in 
England  is  used  substantially  for  the  purpose  of 
assisting  in  the  management  of  a  betting  busi- 
ness carried  on  abroad,  an  offence  is  committed 
1  against  the  Betting  Act,  1853.     It  is  immaterial 
i  that  the  office  in  this  country  is  not  advertised 
I  or  in  any  way  made  known  to  the  public. 
R.  V.  Andrews,  Schotz  and  Luggar,  74  J.  P. 
[255 — Cent.  Crim.  Ct. 

20.  Beftimi  on  Horse-races — Gaming — Licens- 
ing Art,  1872  (35  &  36  Vict.  c.  94),  s.  17  (1).]  — 

i  Betting  upon  horse-races  does  not  come  within 
the  meaning  of  the  term  ■' gaming  "  in  sect.  17 
sub-sect.  1,  of  the  Licensing  Act,  1872. 

'  Keep  v.  Stevens,  loO  L.  T.  491  :  73  J.  P.  112  ; 
[22  Cox,  C.  C.  59— Div.  Ct. 

21.  Betting — PublisJiing  Advertisement  Inviting 
Public  to  Bet  with  Another  Person  Resident 
Abroad— Betting  Act,  1853  (16  &  17  Vict.  c.  119), 
ss.  1,  3,  1— Betting  Act,  1874  (37  Vict.  c.  15), 
s.  3.] — A.  was  charged  with  a  contravention  of 
the  Betting  Acts,  1853  and  1874,  by  publishing 
advertisements,  in  a  street,  inviting  the  public 
to  bet  on  football  matches  with  B.,  who  was 
resident  in  Holland,  and  to  whom  any  money 
staked  by  mcmljers  of  the  public  was  to  be  sen  t 
by  them  by  post. 
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111.  Betting  Houaes  and  Betting — Continued. 

Held — that  under  the  statutes  the  publishing 
of  advertisements  inviting  the  public  to  bet, 
although  done  by  persons  other  than  the  one 
with  whom  the  bet  was  to  be  made,  and  to  whom 
the  money  staked  in  respect  thereof  was  to  be 
paid,  was  an  offence  under  the  Acts,  and,  conse- 
quently, that  the  complaint  set  forth  a  relevant 
charge  against  A. 

Agnew  v.  Morley,  [1909]  S.  C.  (J.)  41  ;   46 
[Sc.  L.  R.  640  ;  6  Adam,  9— Ct.  of  Justy. 

lY.  LOTTERIES. 

32.  Limerick  Coinj)etition — Adcertisement  of 
Competitions  —  Claim  for  Price  of  Advertise- 
ments-—Gaming  Act,  1802  (42  Geo.  3,  c.  119), 
s.  ?,— Lotteries  Act,  1836  (6  &  7  Will.  4,  c.  66), 
s.  1.] — The  defendants  employed  the  plaintiffs 
in  connection  with  advertising  the  conditions  of 
certain  "  Limerick  "  competitions,  and  also  the 
terms  of  a  letter-writing  competition  in  which 
the  public  were  invited  to  complete  a  letter 
containing  blank  spaces  by  adding  the  missing 
words.  In  addition  to  prizes  offered  for  the 
best  lines,  every  competitor  sending  in  a  line  by 
a  certain  date  was  to  receive  a  prize  worth  a 
guinea.  Consolation  prizes  were  also  to  be 
awarded.  It  was  stated  in  the  conditions  that 
every  line  would  be  judged  entirely  on  its  merits. 
The  plaintiffs,  having  arranged  and  paid  for  the 
insertion  of  these  advertisements,  sued  the  de- 
fendants to  recover  the  money  they  had  so  paid, 
and  their  commission. 

Held — that  the  competitions  advertised  were 
lotteries  ;  that  in  advertising  them  the  plaintiffs 
committed  an  illegal  act  ;  and,  therefore,  that 
the  plaintiffs  were  not  entitled  to  recover. 

Blijth  V.  Ilulton  S)-  Co.  ((1908)  24  T.  L.  R. 
719)  applied. 

Decision    of   Walton   J.   (26    T.    L.    R.    64) 
affirmed. 
Smith's    Advektising    Agency    v.     Leeds 

[Laboratory  Co.,  26  T.    L.    R.    335  ;    54 
Sol.  Jo.  341— C.  A. 


GARNISHEE  ORDERS. 

See  Bankers,  Ko.  5  ;  Bankruptcy, 
No.  29  ;  Companies,  No.  14  ;  County 
Court  ;  Execution  ;  Practice, 
Nos.  17,  18, 


—Hamilton  Gas  Works  Act,  1895.]— -In  sect.  46 
of  the  Hamilton  Gas  Works  Act,  1895,  the  expres- 
sion "gas  works  and  plant"  includes  not  only 
the  works  themselves  in  the  material  sense,  but 
the  undertaking  as  a  going  concern. 

Decision  of  the  C.  A.  of  New  Zealand  (27  Nevp 
Zealand  L.  R.  1020)  reversed. 
Hamiltov  Gas  Co.  v.  Hamilton  Corpora- 

[tion,  [1910]  A.  C.  300  ;  79  L.  J.  P.  C.  76  ; 

102  L.  T.  372  ;  74  J.  P.  185  ;  26  T,  L.  R.  377 
—P.  C. 

(b)  Mains,  Pipes,  Lamps. 
See  Tramways,  No.  2. 
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Sec  Dependencies  and  Colonies. 


GAS. 


col. 

Gas  Companies  and  Supply  of  Gas. 

00  In  General 243 

(J)  Mains,  Pipes,  Lamps      .        •        .     244 
See  also  Companies,  No.  11  ;  Highways  : 
Metropolis  ;  Public  Health. 


(a)  In  General. 

1.  "  Gas    Works  and    Plant " - 
Municqjal  Corj)oratlon — GoodwlU- 


-Purc/iase   bif 
^yew  Zealand, 


I. 

II.  Donatio  Mortis  Causa. 

(a)  Subject  Matter  ....     245 
[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(J)  Validity 245 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(r)  Generally 245 

See  also  Executors,  No.  1, 

I.  IN  GENERAL. 

1.  Flduciarij  Relation — Principal  and  Agent 
— Mother  and  Son — Vohintari/  Assir/nment — 
Independent  Advice — Validitij  of  Gift.] — By  his 
will,  A.  B.  C.  left  all  his  j)roperty,  which  mainly 
consisted  of  leaseliold  premises  and  the  business 
of  a  bcershop  carried  on  there,  to  his  widow, 
S.  C,  and  appointed  her  sole  executrix.  Shortly 
after  A.  B.  C.'s  death,  S.  C.  purported  to  assign 
the  lease  of  the  said  premises  and  the  business  to 
a  son,  H.,  who  had  assisted  his  father  in  the 
management  of  the  business  prior  to  his  death, 
and  had  since  managed  the  business  on  behalf  of 
his  mother.  No  consideration  appeared  on  the 
face  of  the  assignment  except  the  usual  covenant 
to  perform  the  covenants  of  the  lease.  But  it 
appeared  that  H.  agreed  to  pay  and  had  paid  to 
his  mother,  8.  C.  iL'S  a  week  out  of  the  profits 
after  the  transfer  of  the  business,  and  it  was 
alleged  that  the  assignment  was  executed  in 
fulfilment  of  A.  B.  C.'s  express  wish.  S.  C.  died, 
leaving  two  sons,  H.  and  A.,  and  a  daughter.  By 
her  will  she  appointed  her  two  sons  executors 
and  trustees,  and,  after  certain  legacies  to  A., 
to  her  daughter,  and  a  brother-in-law,  she 
directed  her  trustees  to  stand  possessed  of  the 
residue  of  her  property  on  trust  for  her  three 
children  in  equal  shares.  A.  now  brought  an 
action  against  his  brother,  H.,  for  a  declaration 
that  tlie  above  assignment  of  the  lease  and  busi- 
ness to  H.  was  invalid  on  the  ground  that  H. 
had  failed  to  see  that  hisniuthcr  had  iudcpcudenl 
advice,  and   that  the  gift  was  induced  by  thu 
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I.  In  Gener&l— Co ntiiiued. 

confidential    relation    of    principal    and    agent 

existing  between  H.  and  bis  motlaer. 

Held — tbat  the  gift  was  made  owing  to  tbe 
affection  of  the  mother  for  bcr  son  H.,  and  to 
give  effect  to  the  wishes  of  her  husband  ;  con- 
sequently that  the  plaintiff's  claim  failed  and 
that  the  gift  was  good. 

In  re  Coomber,  Coomber  v.  Coomber,  [1910] 
[W.  N.  278  ;  130  L.  T,  Jo.  105  ;  45  L.  J.  N.  C. 

807— Neville,  J. 

II.  DONATIO  MORTIS  CAUSA. 
iSee  «ho  DEATH  DUTIES,  No.  8. 

(a)  Subject  matter. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Validity. 

[No  paiagraplis  iu  this  vol.  of  the  Digest.] 
(c)  Generally. 

2.  Subsequent  Will — Revocation  —  Legacy  of 
Same  Amount — Satisfaction.^ — A  valid  donatio 
mortis  causa  is  not  revoked  by  the  subsequent 
execution  of  a  will,  nor  is  there  any  presumj)tion 
that  it  is  satisfied  by  the  bequest  of  the  same 
amount  by  a  will  executed  after  the  donatio. 

Jones  V.  Selby  (  (1710)  Free.  Chan.  300)  dis- 
tinguished. 

Hudson   r.  Spencer,   [1910]   2  Ch.  285 ;   79 

[L.  J.  Ch.  506  ;  103  L.  T.  276  ;  54  Sol.  Jo.  601— 

Warrington,  J. 


GOODWILL. 

See   Gas,    No.    1  ;    Partnership,   IV. 
Sale  of  Goods ;  Trade. 


GROUND  GAME. 

■See  Game, 


GROUND   RENTS. 

See  Landlord  and  Tenant  ;  Keal 
Property  and  C!hattels  Real  ; 
Sale  of  Land. 


GROWING  CROPS. 


Sec    AGRICULTUiiE  ;       lilLLS     OF     SALE  ; 
liANDLOKD   AND   TENANT  ;   SALE  OF 

Land. 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Discharge  of  Surety  .       .       ,246 

See  also  Bankruptcy,  Nos.  36,  37  ;  Bills 
of  Exchange  ;  Companies,  No.  38  ; 
Insurance,  Nos.  5,  7  ;  Stock 
Exchange, 

I.  IN   GENERAL. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  DISCHARGE   OF   SURETY. 

1.  Joint  and  Several  Guarantee — Bank  Over- 
draft— Death  of  One  Guaraiitor — Account  Closed 
— Demand  for  Payment — Riyht  of  Executors  to 
have  Llahlllty  discharged  by  Principal  Debtor.'] 
— A.  and  other  directors  of  the  defendant  com- 
pany executed  a  joint  and  several  continuing 
guarantee  of  the  company's  overdraft  at  its 
bankers.  A.  died,  and  subsequently  the  bankers 
wi'ote  a  letter  to  his  executors  stating  that  the 
balance  due  to  the  bank  on  the  date  when  the 
bank  received  notice  of  A.'s  death  was  £17,219, 
that  the  account  had  then  been  stopped  and  a 
new  account  opened,  and  that  their  claim 
against  A.'s  estate  was  therefore  £17,219  with 
interest  from  the  date  on  which  the  account  was 
stopped.  A.'s  executors  now  brought  tliis  action 
against  the  company  for  a  declaration  that  they 
and  their  testator's  estate  were  entitled  to  be 
discharged  of  all  liability  under  the  guarantee  by 
the  payment  by  the  company  of  the  £17,219 
with  interest. 

Held — that  the  bank  had  a  present  right  of 
action  against  the  plaintiffs  for  the  £17,219  with 
interest,  which  they  had  in  fact  claimed  by  their 
letter,  that  in  such  circumstances  the  jurisdic- 
tion of  the  Court  to  grant  relief  was  not  limited 
to  cases  where  the  creditor  had  a  right  to  sue  the 
debtor  which  he  had  refused  to  exercise,  and 
that  the  plaintiffs  were  entitled  to  the  declaration 
asked  for. 
AscHERsoN   V.    Tredegar    Dry   Dock   and 

[Wharf  Co.,  Ld.,  [1909]  2  Ch.  401  ;  78  L.  J. 

Ch.  697  ;  101  L.  T,  519  ;  16  Manson,  318— 
Eady,  J. 

2.  Mortgage  to  Secure  Overdraft — Special  Pro- 
visions— Arrangement  lolth  Creditors b y  PrlncijJal 
Debtor  —  Scheme — JVeto  Company  —  Novation — 
Release  of  Prlncij)al  Debtor.]— A  surety  is  not 
discharged  by  the  release  of  the  principal  debtor 
if  he  has  expressly  bound  himself  by  the  instru- 
ment creating  the  suretyship  to  continue 
liable. 

P.  mortgaged  certain  properties  to  a  bank  to 
secure  overdrafts  of  a  firm  from  time  to  time. 
The  mortgages  provided  that  the  bank  should 
be  at  liberty,  without  thereby  affecting  their 
rights  therein,  at  any  time  to  vary,  exchange,  or 
release  any  other  securities  held  or  to  be  held  by 
the  bank  for  or  on  account  of  the  moneys  thereby 
secured  or  any  part  thereof,  and  to  compound 
with,  give  time  for  payment  of  and  accept  com- 
positions from  and  make  any  other  arrangements 
with  the  lirm.  Subsequently  the  bank  agreed  to  a 
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II.  Discharge  of  Surety — ('onfUaied. 
scheme  whereby  a  new  company  took  over  all  the 
assets  and  liabilities  of  the  firm,  and  issued  deben- 
ture stock  to  the  bank  and  other  creditors  to  the 
amount  of  the  debts  due  to  them  from  the  firm, 
plus  25  per  cent.,  in  full  discharge  of  all  claims. 
The  bank  calculated  the  total  amount  of  their 
debt  to  be  £3,530,  and  deducted  £1,630,  being 
the  Talue  of  securities  held  on  the  firm's  pro- 
jjcrty,  but  did  not  take  into  account  the  mortgage 
on  P.'s  property.  For  the  £1,1)00  the  baidv 
received  debentures  to  the  amount  of  £2,375. 

Held— that  the  debentures  were  accepted  in 
accord  and  satisfaction  of  the  £1,900,  but  that 
under  the  proviso  in  the  mortgages  P.,  as  surety, 
was  not  discharged  in  respect  of  so  much  of  the 
£1,(530  as  should  not  be  realised  by  the  securities 
held  by  the  bank  on  the  firm's  property. 

Cowper  V.  Smith  ((1838)  4  M.  &  W.  519), 
i'liion  Bank  of  Manchester  v.  Beech  ((1865)  3 
H.  &.  C.  672),  and  Commercial  Bauh of  Tanmania 
V.  Jones  {[W3d]  A.  C.  313)  considered. 

Decision  of  Neville,  J.  ([1909]  W.   N.  261) 
varied. 
Peery  v.  National    Provincial  Bank  of 

[England,  [1909]  1  Ch.  464  ;   79  L.  J.  Ch 
509  ;  102  L.  T.  300 ;  54  Sol.  Jo.  233— C.  A. 

3.  Composition  hi/  Principal  DeMor  loith  his 
Creditors — Secret  Bargain  as  to  Payment  inFitll 
by  Principal  Debtor  to  Creditor  to  ivhom  Surety 
Bound — Assent  to  Composition  by  that  Creditor. \ 
— The  plaiutiii  having  advanced  a  sum  of  money 
to  one  M.,  he  obtained  from  him  {inter  alia)  a 
promissory  note  in  which  the  defendant  joined 
as  surety.  Subsequently  a  resolution  was  passed 
at  a  meeting  of  M.'s  creditors  that  tliey  would 
accept  a  composition.  The  i^laintiff  assented  to 
the  resolution,  but  M.  agreed  with  the  plaintiff 
in  writing,  without  the  knowledge  or  consent  of 
the  defendant,  to  discharge  in  full  his  indebted- 
ness to  the  plaintiff.  M.  failed  to  pay  the  com- 
position and  also  the  debt  owing  to  the  plaintiff. 
Thereupon  the  plaintiff  sued  the  defendant  on 
the  promissory  note. 

Held— that  by  the  bargain  which  the  plaintiff 
had  made  with  M.  he  had  lost  both  his  original 
debt  and  his  composition  ;  and  that  therefore 
the  defendant  was  released  from  his  suretyship. 

Mallalieu  v.  Hodyson  {{1^1)  16  Q.  B.  689) 
and  Ex  parte  PhilUifs,  In  re  Harvey  ((1888) 
36  W.  K.  567)  considered  and  applied. 

Decision  of  Lord  Coleridge,  J. ,  affirmed. 

Mayhew  r.  BOYES,  103  L.  T.  1— C.  A. 

4.  Fidelity  Bond — Condition — Renewal  ofAp- 
]>ointment — Iiesiyiuttio7i  a nd  Iieappoi7itmenf — 
'^  Office  of  Eenewahle  Character,"'] — On  the  ap- 
pointment, in  1901,  of  B.  by  the  plaintiff  society 
as  their  store-clerk,  B.  and  the  defendants 
entered  into  a  bond  with  the  plaintiff  society 
for  his  fidelity  "  during  such  time  as  he  con- 
tiniies  to  hold  the  same,  in  virtue  of  his  present 
appointment  or  of  any  renewal  thereof,  if  such 
office  is  of  a  renewable  character."  Pursuant 
to  a  resolution  passed  by  the  plaintiff  society, 
that  any  employee  becking  an  increase  of  salary 


should  give  one  month's  notice  of  resignation, 
B.,  who  sought  an  increase  of  salary,  gave  a 
month's  notice  of  resignation  and  was  re- 
appointed, his  salary  being  increased. 

Held — that  the  employment  was  not  renew 
able  in  its  character  within  the  meaning  of  the 
bond,  and  that  the  sureties  were  not  liable  for 
defalcations  after  the  re-appointment. 
Toames  Co-operative  Acirioultural  and 

[Dairy   Society,  Ld.  v.  Foley,   [1910]  2 
1.  R.  277— C.  A.,  Ireland. 
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I.  ORIGIN  OF  HIGHWAYS. 

(a)  Adoption. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Dedication. 

1.  Culs-de-sac — Bed  leaf  io/i  to  Piihlir — Prima 
Facie  Ei-idenoe — J'Jridcnci'  Jusufticieid  to  Xetj/i- 
tiiT  Inference  of  Dedication.] — Where  courts 
which  are  culs-de-sac  are  proved  jn-imd  facie  to 
have  been  dedicated  by  the  owners  to  the  public 
as  highw.ays,  the  mere  fact  that  the  owners  have 
executed  certain  improvements  and  repairs  on 
tlie  property,  or  that  it  would  hare  caused  great 
inconvenience  to  the  tenants  of  houses  in  th© 
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I.  Origin  of  Highways — Cord'niued, 

courts  to  exclude  the  public  from  them,   is  not 

sufticieut  to  negative  the  inference  of  dedication. 

There  is  no  presumption  of  law  against  a  cul- 
de-sac  in  a  town   being  a   highway,    sufficient 
user  by  the  public  being  proved. 
Attoekey-Gekeral  r.  Chandos   Land  and 

[Building  Society,  74  J.  P.  401 — Warring- 
ton, J. 
fc)  Prescription. 

See  Scottish  Law,  No.  I. 

IL  EIGHT   OF  PASSAGE. 

2.  Boad,  Foreshore,  and  MillTail— Tidal  Nari- 
(jahle  Bh-er— Whether  Mill  Tall  Main  River.}— 
In  an  action  for  trespass  the  defendant  alleged 
a  right  as  owner  to  pass  over  a  metalled  road 
and  the  foreshore  and  mill  tail  adjoining,  the 
plaintiil  being  in  possession  of  tlie  road  and 
foreshore.  The  defendant  alternatively  alleged, 
iniev  alia,  that  the  mill  tail  was  a  navigable  and 
tidal  river  or  part  of  it,  and  therefore  a  highway. 

Held — that  it  would  be  a  strong  inference  to 
draw  that  the  mill  was  built  across  the  public 
highway  formed  by  a  tidal  navigable  river,  and 
that  the  configuration  of  the  mill  head  and  mill 
tail  above  and  below  prevented  the  evidence  in 
support  of  the  view  that  they  were  not  of 
artificial  construction  being  accepted. 
Frost  v.  Richardson,  103  L.  T.  22— Eve,  J. 

See  S.  C.  on  appeal  (103  L.  T.  416)— C.  A. 

in.  ROADSIDE  STRIPS  AND  DITCHES. 

(a)  Adjoining  Owners. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Presumption  of  Dedication. 

3.  Tramway  on  Roadside  Strip — Purchase  hi/ 
Railicau  Company — Abandonment  of  Tramway 
— Strlj)  reynrded  as  Superfluous  Land—Rlyht 
of  Pre-emption  in  Adjoinbig  Owner — Combined 
Dedication — Acts  Asserting  Owtiershlp  of  Soil 
Coupled  with  Acquiescence  in  Public  User.]  — 
In  1818  a  strip  of  land  lying  alongside  a  highway 
in  a  sparsely  populated  agi-icultural  district  was 
purchased  by  a  tramway  company  under  statu- 
tory powers,  and  was  used  by  them  for  the 
purposes  of  a  horse  tramway.  The  tramway 
company  fenced  off  the  strip  from  the  adjoining 
land  from  which  it  was  taken,  but  left  it  open 
to  the  road.  The  tramway  company  was  dis- 
solved and  its  lands  and  undertaking  were  pur- 
chased by  a  railway  company,  who  were  given 
statutory  powers  either  to  use  parts  of  the  tram- 
way and  certain  of  the  tramway  lands,  including 
the  strip  in  question,  for  the  purposes  of  its  own 
undertaking  or  not,  as  they  should  think  fit,  and 
to  sell  any  part  thereof  not  so  used  with  a  right 
of  pre-emption  to  adjoining  owners.  In  1865 
the  railway  company  discontinued  the  use  of  the 
tramway  and  removed  its  rails.  They  did  not, 
however,  nor  did  their  successors  in  title,  another 
railway  company,  make  any  use  of  the  strip  in 
question  for  the  purposes  of  their  own  under- 
takings. In  1906  the  railway  company  then  in 
possession  sold  the  strip  to  the  adjoining  owner. 


The  highway  authority  claimed  that  the  strip  had 
been  dedicated  to  public  uses. 

Held — that  since  1865  the  strip  was  capable 
of  dedication  and  that  the  railway  companies 
were  in  a  position  to  dedicate  it,  and  that  they 
were  not  incapacitated  from  so  doing  by  the 
right  of  pre-emption  in  the  adjoining  owner  ; 
that  the  acts  of  user  proved  were  sufficient  to 
show  an  intention  to  dedicate  ;  that  the  conduct 
of  the  railway  companies  in  asserting  from  time 
to  time  their  ownership  of  the  soil  while  they 
acquiesced  in  the  user  of  the  surface  by  the 
public,  further  established  an  intention  to  dedi- 
cate on  their  part,  and  that  the  surface  of  the 
strip  had  therefore  been  dedicated  to  highway 
uses. 

Held,  further  —  that  between  1818  and 
1865  the  land  was  capable  of  dedication,  and 
that  there  was  a  body  capable  of  deilicating  it. 

Held,  further— that  assuming  it  was  neces- 
sary to  prove  a  combined  dedication  by  the 
comiiany  and  the  adjoining  owner,  there  was  a 
period  of  five  years  during  which  there  was  an 
owner  capable  of  joining  with  the  company  to 
make  a  dedication. 
Coats  r.  Herefordshire  County  Council, 

[1909]  2  Ch.  579  ;  78  L.  J.  Ch.  568  ;  100  L.T. 

695  ;  73  J.  P.  355  ;  53  Sol.  Jo.  245,  543— Eve,  J. 

On  appeal,  at  the  hearing,  appeal  abandoned 
and  order  varied  by  consent  in  respect  of  a 
detail  not  affecting  the  above  :  [1909]  2  Ch. 
.->79,  at  p.  601  ;  78  L.  J.  Ch.  781 ;  101  L.  T.  644  ; 
74  J.  P.  89— C.  A. 

IV.  OWNERSHIP  OF  SOIL. 

4.  Premimptlonof  Lost  Grant — Turnpike  Road 
— Land  Acquired  under  Turnpike  Trust  Act — 
Vesting  in  Local  Authority — Fee  Farm  Rent- 
Payment  for  Long  Period — Liability  of  Local 
Authority— Public  Health.  Act,  1848  (11  &  12 
Vict.  c.  6.3),  s.  68.]— About  1802  a  piece  of  land  was 
acquired  by  turnpike  trustees  from  the  plaintiffs 
and  used  to  widen  a  lane,  but  no  conveyance 
could  now  be  found.  From  that  date  a  fee  farm 
rent  was  paid  in  respect  of  the  land,  first  by  the 
turnpike  trustees  and  then  by  the  defendants,  in 
whom  it  became  vested  under  the  Public  Health 
Act,  1818.  In  1904  the  defendants  refused  to 
make  any  further  payment. 

HELD—that  the  defendants  were  terre-tenants 
for  they  had  a  statutory  determinable  fee  simple 
in  such  portion  of  the  soil  as  was  vested  in  them 
by  the  Public  Health  Act,  and  that  interest 
made  them  liable  for  the  rent,  and  also  that, 
having  regard  to  the  length  of  time  during  which 
the  rent  had  been  paid,  the  Court  would  presume 
that  the  turnpike  trustees  acquired  this  land 
from  the  plaintiffs  as  land  subject  to  a  fee  farm 
rent  without  further  payment. 

Decision  of  Div.  Ct.  affirmed. 
Foley's  Charity  Trustees  r.  Dudley  Cor- 

[poration,  [1910]  1  K.  B.  317  ;  79  L.  J.  K.  B. 

140  ;  102  L.  T.  1  ;  74  J.  P.  41  ;  8  L.  G.  R.  320 
— C.  A. 

6.  Presumption — Eoad  between  Two  Tenements 
—One  TenemeM  Covei-ed  by  IFaf <■/■.]— There  is  no 
authority  for  the  presumption  that,  where  a  road 


253 


HIGHWAYS,   STREETS,   AND  BRIDGES. 


254 


IV.  O-wnershi-p  of  Soil— Clint i»iiP(J.  i 

has  been  laiil  out  T^etween  two  tenements,  one  | 
of  which  is  covered  by  water,  the  soil  of  the 
road  belongs  solely  to  the  tenement  which  is 
dry  land,  j 

Frost  v.  Richardson,  103  L.  T.  22— Eve,  J. 
See  S.  C.  on  appeal  (103  L.  T.  416)— C.  A. 

V.  DIVERSION. 

6.  Unfenced  Field  Road— r.^erhij  Puhlir— Ads 
of  Interruption  hi/  Owner — EridcHce — OhlCounty  \ 
Maps  —  Sale   Plan  —  Adm  issihUitij  —  Sfatatonj 
JDeclarat'wn  hij  Estate  Ar/ent.] — A  disputed  right 
of  way  started  from  a  public  road,  and,  passing 
a   devious   course  for  about  a  mile  across   an 
estate,  came  out  into  another  public  road.     It 
was  in  the  nature  of  a  rough  field  or  occupation 
road  and  was  unfenced,  and  had  existed  more  or 
less  in  the  same  course  since  1826,  and  had  gates 
across  it  at  certain  places.     It  had  never  been  ■ 
repaired  by  any  public  authority.     The  public 
used  it  both  before  and  after  18-18'.     The  plaintiff 
was  the  owner  of  part  of  the  estate  and  the  occu- 
pier of  the  whole  of  it.    In  1848  a  predecessor  in 
title  of  the  plaintiff  purchased  part  of  the  estate, 
and  the  plan  annexed  to  the  particulars  of  sale 
showed  the  way  where  it  passed  through  part  of 
the  property,  and  stated  that  it  was'  a  public  j 
road,  and  a  copy  of  this  plan  was  attached  to  a 
statutory  declaration  (identifying  certain  plots  ! 
of  land)  made   at  the  same  time  by  the  then  i 
agent  of  the  estate.  The  plaintiff,  in  1882,  placed  | 
a  bank  across  the  way  at  a  certain  place  and  ''■. 
diverted    it,   and   afterwards   committed  other  i 
acts  of  interruption.  ! 

Held — on  the  evidence,  that  the  way  was  a  ; 
public  road  in  1848,  and  that  the  subsequent  acts  I 
of  interruption  by  the  plaintiff  could  not  ' 
countervail  the  public  right. 

Held — also,  that  old  county  maps  (showing 
the  way)  published,  one  1797  by  the  King's 
Geographer,  and  the  other  in  1826  by  A.  Bryant 
(a  well-known  country  surveyor),  and  produced  \ 
from  the  British  Museum  by  the  proper  official,  \ 
were  admissible  as  some  evidence  of  reputation. 
Traffoed  r.  St.  Faith's  Rural  District 
[Council,  74  J.  P.  297— Neville,  J. 

VI.  MANAGEMENT  AND  CONTROL  OF 
HIGHWAYS. 

[Xo  paragi-aphs  in  this  vol.  of  the  Digest.] 

VII.  REPAIR  AND  MAINTENANCE  OF 
HIGHWAYS. 

See  also  Nos.  12,  19,  infra. 
(a)  Awarded  Road. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

(b)  Drainage. 

See  also  Sewers,  No.  1. 

7  Public  Health  — Seiocr  — Surface  Water 
^r  m  Hoads— Trespass  on  Plaintiffs  Land— 
^]ater  Rumiing  Along  the  Channel  Formed  by  a 
bourne    Floio  in  a    Chalk   District— Whether 


'•Watercourse"  irithin  the  Meaning  of  the  Piihlie 
Health  Act,  1875  (38  &  39  Vict.  e.  55),  s.  17.]— 
The  plaintiff  was  the  owner  of  land  in  the  neigh- 
bourhood of  Croydon.  The  defendants  permitted 
the  surface  drainage  from  certain  roads  in  their 
district  to  flow  across  the  plaintiff's  land,  and 
claimed  the  right  to  do  so  either  on  the  ground 

(a)  that  there  was  a  watercourse  across  the  land,  or 

(b)  on  the  gi-ound  that  there  was  a  sewer  which  ran 
across  the  plaintiff's  land  into  which  they  were 
entitled  to  discharge  the  water  in  question.  It 
appeared  that  from  time  immemorial  tliere  had 
been  "bourne  flows"  of  underground  water  from 
the  chalk,  which  bourne  flows  had  on  divers 
occasions  flooded  the  land  occupied  by  the  plain- 
tiff, and  had  followed  the  channel  or  watercourse 
which  the  defendants  alleged  was  a  watercourse 
or  a  sewer.  The  plaintiff  claimed  damages  fur 
trespass  and  an  injunction. 

Held — upon  the  facts,  that  the  bourne  course 
was  not  a  "  watercourse  "'  within  the  meaning  of 
sect.  17  of  the  Public  Health  Act,  1875  ;  that  it 
was  not  a  sewer  ;  and  that  the  plaintiff  was, 
therefore,  entitled  to  damages  for  trespass  and  an 
injunction. 

Pearce  v.  Crotdon  Rural  District  Council, 
[74  J.  P.  429  ;  8  L.  a.  R.  909— Walton,  J. 

8.  ^-  Drain'' — Discharge  on  Adjoining  Land — 
Absence  of  Channel  at  Outlet  —  Presumjition 
of  Legal  Origin — Summary  Jurisdictio7i  (^Ire- 
land.) Act  (14  &  15  Vict.  c.  92),  s.  9.]— The 
defendant  was  the  occupier  of  lands  adjoining  a 
highway,  and  separated  therefrom  by  a  bank 
three  feet  in  width.  In  this  bank  there  was  a 
small  hole  or  eye,  which  had  been  in  existence 
for  twenty-nine  years,  and  by  means  of  which 
surface  water  from  the  highway  was  discharged 
on  to  the  defendant's  lands.  There  was  no 
evidence  as  to  the  origin  of  the  hole,  nor  was 
there  any  defined  channel  on  the  defendant's 
lands  into  which  the  water  discharged  through  it 
could  flow,  nor  any  evidence  that  there  had  ever 
been  such  a  channel. 

Held — that  the  Court  ought  to  presume  a 
legal  origin  for  the  hole  or  eye,  and  that,  when 
originally  made,  it  had  some  proper  outlet,  and 
therefore  that  it  was  a  "  drain "  which  the 
defendant  was  bound  to  scour,within  the  meaning 
of  sect.  9  of  the  Summary  Jurisdiction  (Ireland) 
Act,  1851. 

Attorney- General  v.  Copeland  ([1902]  1  K.  B. 
690)  applied. 
King's  County  County  Council  r.  Kennedy, 

[1910]  2  I.  R.  544  ;   44  I.  L.T.  146— Div.   Ct. 
Ireland. 

(c)  Indictment  for  Non-repair. 

9.  Bridge — Prima  facie — Liability  of  Comity 
— Special  Plea.'] — The  cowntjhein^  prima  facie 
liable  for  the  repair  of  a  public  bridge  cannot, 
on  an  indictment  for  non-repair,  without  special 
plea,  escape  liability  by  casting  the  burden  upon 
some  other  body. 

R.  r.  County  Council  of  Norfolk,  26  T.  L.  R. 
[269— Jelf,  J. 
(d)  Mandamus 
fNo  paragraphs  In  this  vol.  of  the  Digest.] 
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VII.  Repair  and  Maintenance  of  Hiphwavs— 

Continued. 

(e)  Material  for  Repair. 

[Ko  paragi  aphs  in  this  vol,  ot  the  Digest.] 

(f)  Miscellaneous. 

10.  Carriage  Plate  Fixed  for  Convenience  of 
Householder  —  Vesting  in  Local  Authority  — 
Nuisance  —  Ohstr^ictlon  —  Action  for  Personal 
Injuries  —  Liahility  of  Householder  —  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  G3),  ss.  G8,  69 
—Public  Health  Act,  187.j  (38  i:  39  Vict.  c.  5.5), 
ss.  149,  1.50.] — A  local  authority,  uuder  the 
powers  of  the  Public  Health  Act,  1848,  required 
the  defendant's  predecessor  in  title,  together 
with  other  frontagers,  to  do  cert.iin  work  on  a 
street  whicli  has  since  become  a  highway,  and  on 
default  being  made  did  the  work  themselves  and 
charged  the  expenses  to  the  frontagers.  The 
work  included  the  laying  of  two  sloping  iron 
carriage  plates  over  the  gutter  between  the  road-  [ 
way  and  the  footway  to  facilitate  the  passage  of 
horses  and  carriages  from  the  roadway  to  the 
stables  of  two  of  the  houses,  one  of  which  now  i 
belonged  to  the  defendant.  The  two  carriage  { 
plates  did  not  meet  by  a  few  inches,  thus  leaving 
a  small  hole  into  which  the  plaintiff  stumbled. 
This  hole  was  opposite  the  defendant's  house. 
In  an  action  by  the  plaintiff  against  the  defen-  | 
dant  for  damages  for  personal  injuries  : 

Held — that  the  carriage  plates  formed  part  ' 
of  the  highway,  which  was  vested  in  the  local 
authority,  and  that  the  defendant  was  not  liable. 

Decision  of  Div.  Ct.  reversed.  I 

Jones  v.  Rew,  79  L.  J.  K.  B.  1030  ;  103  L.  T. 
[165  ;  74  J.  P.  321 ;  8  L.  G.  R.  881— C.  A. 

(g)  Misfeasance. 

11.  Malfeasance  or  Kon  -feasance  —  Heaj> 
of  Stones  Tipped  in  Roadioay  —Several  Stones 
on  Footpath  —  Lujur;/  to  Passenger  Tread- 
ing on  Sto)ie.] — The  plaintiff  coming  out  from 
his  house  on  to  the  pavement  in  front  of 
his  house  put  his  foot  on  a  piece  of  sand- 
stone lying  on  the  pavement  and  fell,  sprain- 
ing his  ankle.  Evidence  was  given  that  a 
heap  of  sandstone  had  been  tipped  by  the 
defendants'  servants  in  the  roadway  close  to  the 
kerb  in  front  of  the  plaintiff's  house,  and  sub-  j 
sequently  several  stones  were  seen  on  the  pave-  ' 
ment.  There  was  no  barrier  between  the  kerb 
and  the  stones.  The  plaintiff  brought  an  action 
against  the  defendants  alleging  that  his  injuries 
were  caused  by  the  malfeasance  of  the  defendants  ; 
but  he  was  non-suited. 

Held — that  the  non-suit  was  wrong,  and  that  j 
there  was  some  evidence  that  the  piece  of  sand-  ! 
stone  was  on  the  pavement  by  the  action  of  the 
defendants'  servants, 
Gould  /•.  Birkenhead  Corporation,  74  J.  T. 

[105  ;  sub  nom.  GouLDSON  r.  Birkenhead 
Corporation,  8  L.  G.  R.  395— Div.  Ct. 


VIII.  EXTRAORDINARY  TRAFFIC. 

(a)  Contributory  Negligence  of  Authority. 
[No  paragraphs  In  this  voL  of  the  Digest] 

I  (b)  Liability  for  Damage. 

I  See  No.  12,  infra. 

j  (c)  limitation  of  Action. 

!  [Xo  paragraphs  in  this  a-o1.  of  the  Digest.] 

(d)  Practice. 

12.  Traction-engine— Excessive  Weight^Injur)/ 
1 1^)  Highicay-Nuisaywe—Sjjecial  Damaqe—iUght 
I  of  Poad  Authority  to  A/^.]— The  'use  of  a 
j  tr.action-cngine  which,  by  reason  of  its  excessive 
i  weight,  docs  substantial  and  abnormal  damage  to 
a  public  ro.ad,  adequate  for  ordinary  traffic?  is  a 
public  nuisance,  even  though  the  engine  be 
constructed  in  compliance  with  the  provfsions  of 
tlie  Locomotive  Acts,  1861  and  1865. 

In  such  a  case  the  duty  cast  upon  a  county 
council  to  repair  such  damage,  and  the  liability 
of  a  district  council  to  i)rovi.ie  the  funds  for  such 
repair,  amount  to  special  damage,  so  as  to  make 
the  owner  of  the  traction-engine  civilly  liable  at 
the  suit  of  both  bodies,  suing  jointly,  for  the  cost 
of  repairing  the  road. 

Scmhlc,  such  an  action  could  be  maintained  by 
cither  body  suing  alone. 

Cavan  County  Council  and  Bailieborough 

[Rural  District  Council  r.  Kane.  [19101 

2  I.  R.  644— Div.  Ct.,  Ireland. 

IX.  OBSTRUCTION  OF  HIGHWAYS. 

See  also  Street  Traffic,  Xos.  9,  12. 

13.  Nuisance— Loading  and  Unloadinq  Goods 
—Mrcessive  User.]— Whether  the  extent"  of  the 
user  of  a  public  street  in  front  of  business 
premises  for  the  purpose  of  loading  and  unload- 
ing goods  is  excessive  is  a  question  of  fact,  and 
in  answering  that  question  all  the  circumstances 
of  the  case  have  to  be  taken  into  consideration. 
Attorney-General  r.  W.  H.  Smith  and  Son, 

[74  .J.  P.  313  ;  26  T.  L.  R.  482  ;  8  L.   G.   R. 
679— Neville,  J. 


(h)  Mode  of  Repair, 
jNo  paragiaphs  in  this  vol.  of  the  Digest] 

(i)  Ratione  Tenurae. 
IJIo  paragraphs  ip  this  vol.  of  the  Digest.) 


U.  Meeting  Held  on  Highway —"  Lauful 
Public  Meeting " — Public  Meeting  Act,  1908 
(8  Edw.  7,  c.  66),  s.  1.]— The  mere  fact  that  a 
public  meeting  is  held  on  a  highway  does  not 
make  it  unlawful.  Such  a  meeting  may  therefore 
be  a  '•  public  lawful  meeting"  within  the  pur- 
view of  the  Public  Meeting  Act,  1908. 
Burden  r.  Rigler,  [1910]  \\\  N.  279  :  27 
[T.  L.  R.  140— Div.  Ct. 

15.  Public  Footpath  — Obstruction — Mandatory 
Injunction.'] — An  urban  district  council  claimed 
a  mandatory  injunction  against  a  quarry  com- 
pany to  restore  a  highway  to  its  former  condition 
and  to  remove  a  fence  which  they  had  placed 
across  it.  The  council  also  claimed  an  injunction 
restraining  the  company  from  interfering  with 
fhehighwaj'. 

Held — that  the  council  were  not  entitled  to 
the  naandatory  injunction,  biit  that  they  were 
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IX.  Obstruction  of  Highways — Continued. 
entitled  to  tlie  injunction  restraining  the  com- 
pany from  interfering  with  the  highway. 
Attorney-General  v.  Grays  Chalk  Quar- 
[ries  Co.,  Ld.,  74  J.  P.  N.  C.  147— Neville,  J. 

X.  BRIDGES. 

(a)  Erection  and  Repair. 

See  also  No.  19,  infra. 

16.  Mn-repair — Liahilitij  of  County — Indict- 
ment —  Evidence  —  Map-i.  ] — the  county  being 
prima  facie  liable  for  the  repair  of  a  public  bridge 
cannot,  on  an  indictment  for  non-repair,  without 
special  plea,  escape  liability  by  casting  the 
burden  upon  some  other  body. 

On  an  indictment  for  the  non-repair  of  a  bridge 
the  Court  admitted  in  evidence  an  ancient  map 
purporting  to  have  been  made  by  one  C,  a 
person  of  repute  in  connection  with  maps  and 
surveys,  proof  being  given  of  the  custody  from 
which  it  came. 

Semhle,  the  map  would  have  be;!n  admissible 
even  without  proof  of  the  custody  from  which 
it  came. 

The  Court  also  admitted  two  maps  purport- 
ing to  have  been  made  by  the  King's  Geographer, 
without  proof  of  the  custody  from  which  they 
came,  but  refused  to  admit  a  copy  of  an  old 
minute  book  which  came  from  the  custody  of 
the  bridge  reeves  of  another  bridge  in  the  same 
neighbourhood  as  the  bridge  in  question. 
R.  i\  County  Council  of  Norfolk,  26  T,  L.  R. 
[269— Jelf,  J. 

17.  Reconstruction  —  Obligation  to  liaise 
Bridge  over  Canal  so  as  not  to  Constitute  a 
Xuisance.'\ 

Held — that  the  defendants  being  bound  to 
repair  and  reconstruct  a  bridge  passing  over  a 
canal  were  liable  in  doing  so  to  raise  it  so  as  to 
prevent  it  from  being  a  nuisance  and  an  obstruc- 
tion to  navigation. 
North  Staffordshire  Ry.  Co.    ;•.  Mayor, 

[etc.,  of  Hanley,  73  J.  P.  477  ;  26  T.  L.  R. 
20  ;  8  L.  G.  R.  375— C.  A. 

(b)  Tolls. 

18.  Statutory  Tolls — Lease — Rates  not  to  he 
Increased — Conway  Bridge  Act,  1878  (41  "Vict. 
c.  Ixviii.),  s.  16,  Sched.']—ln  1907  the  Commis- 
sioners constituted  by  the  Conway  Bridge  Act, 
1878,  demised  to  the  defendant  at  an  annual 
rent  the  tolls  which  were  or  could  be  demanded 
or  taken  on  the  bridge,  subject  to  all  statutory 
restrictions  and  exemptions,  and  so  that  the  tolls 
should  not  be  increased  beyond  those  then  levied 
and  taken.  By  the  schedule  to  the  Act  a  toll  of 
sixpence  is  payable  for  every  horse  drawing  a 
carriage,  but  at  the  date  of  the  lease  one  toll 
only  was  taken  for  a  hackney  carriage  passing 
over  the  bridge  with  passengers  and  returning 
with  the  same  passengers  or  without  passengers 
on  the  same  day,  and  no  toll  was  demanded  for 
a  hackney  carriage  passing  without  passengers. 
At  the  date  of  the  lease  and  for  many  years  pre- 
viously there  was  a  notice  board  at  the  bridge  on 
which  was  a  copy  of  the  schedule  to  the  Act. 
The  defendant  having  intimated  that  he  would, 

Y.D. 


after  March  1st,  1909,  charge  a  toll  in  the  case 
of  a  carriage  plying  for  hire  every  time  it  crossed 
the  bridge,  the  Commissioners  sought  to  restrain 
him  from  doing  so,  alleging  that  this  would  be  in 
breach  f)f  the  terms  of  the  lease.  The  defendant 
counterclaimed  for  rectification  of  the  lease  so 
as  to  enable  him  to  levy  and  take  such  tolls. 

Held — that  the  Commissioners  were  entitled 
to  an  injunction,  and  that  the  defendant  was 
not  entitled  to  rectification. 

Decision  of  Eve,  J.  (26  T.  L.  R.  81)  reversed. 
Conway    Bridge  Commissioners  v.   Jones, 
[102  L.  T.  92  ;  26  T.  L.  R.  259— C.  A. 

XI.  STATUTORY  INTERFERENCE  WITH 
HIGHWAYS. 

(a)  Railway  Companies. 

See  No.  19,  infra. 

(b)  Tramways. 

19.  Bridge  over  Railway — Widening  ly  Tram- 
way Company — Liability  to  Repair  Roadway — 
Railways  Glacises  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20),  .9.  ^&— Tramways  Act,  1870  (83  &  34 
Vict.  c.  78).] — Under  the  powers  contained  in 
the  South  Western  Railway  Act,  1859,  the  respon- 
dents constructed  a  railway  through  the  parish  of 
Teddington,  certain  highways  being  carried  over 
the  railway  by  a  bridge  constructed  by  the 
respondents.  Thereupon  the  roadways  over  the 
bridge  and  the  approaches  became  repairable  by 
the  respondents  under  sect.  46  of  the  Railways 
Clauses  Consolidation  Act,  1845.  In  1877  the 
appellants'  predecessors,  in  whose  district  the 
bridge  and  the  approaches  were  situate,  agreed 
to  keep  in  repair  the  roads  over  the  bridge  and 
the  afjproaches  in  return  for  a  payment  of  £10  a 
year  \>j  the  respondents.  The  appellants'  pre- 
decessors and  the  appellants  did  so  keep  them  in 
repair  down  to  1903.  In  1909  a  tramway  com- 
pany promoted  a  bill  for  power  to  construct  a 
tramway  over  the  bridge  and  approaches.  The 
respondents  then  made  an  agreement  with  the 
tramway  company  that  the  latter  should  take 
over  the  respondents'  liability  to  keep  the  road 
over  the  bridge  in  repair,  and  should  widen  the 
bridge  and  keep  in  repair  the  road  so  widened. 
The  appellants  also  made  an  agreement  with  the 
tramway  company  that  the  tramway  company 
should  not  construct  the  tramway  over  the  bridge 
or  the  approaches  until  the  widening  of  the  bridge 
had  been  carried  out  in  such  manner  as  the 
respondents  might  approve.  The  tramway  com- 
pany's bill  was  afterwards  passed,  and  under  it 
they  took  powers  to  widen  certain  roads,  including 
the  widening  of  the  bridge  and  its  approaches. 
The  bridge  was  then  widened  by  the  tramway 
company  to  the  satisfaction  of  the  respondents, 
the  new  bridge  leaving  room  for  four  railway 
tracks  to  pass  below  it,  instead  of  two  tracks  as 
previously.  The  tramway  was  duly  constructed 
and  was  opened  on  April  1st,  1903,  and  the  road- 
way forming  part  of  the  highway  before  the 
widening  took  place  thereupon  became  repairable 
by  the  tramway  company  under  the  Tramways 
Act,  1870.  On  December  1st,  1903,  the  appellants 
declined  to  continue  to  repair  the  road  under 
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XI.  statutory  Interference    with  Highways— 

Continued. 
the  agreement  of  1877  in  consequence  of  the 
substitution  of  a  new  bridge  and  the  increase  in 
the  surface  of  the  roadway,  and  gave  notice  to 
the  respondents  to  repair  it.  The  respondents 
did  not  do  so,  and  the  appellants  summoned  the 
respondents  under  the  Railways  Clauses  Con- 
solidation Act,  1845,  for  neglecting  to  repair 
the  road  over  the  bridge  and  the  approaches. 
The  respondents  had  annually  tendered  to  the 
appellants  £10  under  the  agreement  of  1877. 

Held— that  the  respondents'  obligation,  so 
far  as  it  had  reference  to  the  old  roadway,  was 
not  done  away  with  ;  that  the  agreement  of 
1877  still  stood  ;  and  that  the  extra  burden 
occasioned  by  the  widening  of  the  bridge  did 
not  fall  upon  the  railway  company. 

Teddington  Urban    District    Council    v. 

[London  and  South  Western  Ry.  Co.,  102 

L.  T.  328  ;  74  J.  P.  121  ;  8  L.  G.  R.  253— 

Div.  Ct. 

(c)  Water  and  Canal  Companies. 

See  Waterworks,  No.  3. 


XI] 


PRIVATE  STREET  WORKS. 

(a)  Charge  on  Premises. 


[No  parasraphs  in  this  vol.  of  the  Digest.] 

(b)  Exemptions  from  Liability  as  Owner. 

[No  paragraplis  in  tliis  vol.  of  the  Digest.] 

(c)  Local  Act. 

[No  paragraphs  in  this  \ol.  of  the  Digest.] 

(d)  Miscellaneous. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  New  Streets. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Notices. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(g)  Objections. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(h)  Owners. 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

(i)  Property  in  Street. 

[No  paragraphs  in  this  ;'ol.  of  the  Digest.] 

(k)  "Street." 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
XIII.  MISCELLANEOUS. 

20.  Locomotive — TJiresMng  Machine — Licence 
— Exemption — "  Agriciiltural  Purpose  " — Haul- 
ing Threshed  Wheat — Locomotires  Act,  1898  (61 
&  62  Vict.  c.  29),  ss.  9,  10,  17.]  — An  engine 
registered  as  an  agricultural  locomotive  for 
threshing  is  not  being  used  for  an  "  agricultural 
purpose"  within  the  meaning  of  the  Locomotives 
Act,  1898,  when  it  is  hauling  wheat  which  it  has 
been  hired  to  thresh  along  a  highway  after  it  has 
been  threshed. 
HoDDELL   I'.  Parker,    [1910]  2    K.   B.  323; 

[79  L.  J.  K.    B.  759  ;  103  L.  T.  42  ;  74  J.  P. 
315     8  L.  G.  R.  690— Div.  Ct. 


HIRE   OF  GOODS. 

See  Bailment. 


HIRE-PURCHASE. 

(S'pe  Bailment;    Bankruptcy;    Bills 

OF  Sale. 


HOLIDAYS. 

See  Time. 


HOMICIDE. 

See  Criminal  Law. 

HONG   KONG. 

See  Dependencies  and  Colonies. 


HORSE   RACING. 

See  Gaming  and  Wagering. 


HORSE  SLAUGHTERERS. 

See  Animals. 


HOSPITALS. 

See  Charities  ;  Public  Health. 


HOTELS. 

See  Inns  and  Innkeepers. 

HOUSE   AGENT. 

See  Agency  ;  Revenue  ;  Sale  of  Land 
Valuers  and  Appraisers. 


HOUSEBREAKING  IMPLE- 
MENTS, POSSESSION 
OF. 

See  Criminal  Law  and  Procedure. 
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HOUSE   OF   LORDS. 

See  Courts  ;  Parliament. 


HOUSING   OF    THE    WORK- 
ING CLASSES. 

See  Compulsory   Purchase  ;    Metro- 
polis ;  Public  Health. 


HUSBAND   AND  WIFE. 

I.  Promise  to  Marry      . 

[No  paragraphs  in  this  voL  of  the  Digest.] 

II.  Marriage. 

(1)  Presumption  .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Proof 

(3)  Validity 

(4)  Miscellaneous  .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  Personal  Rights  and  Obliga- 

tions arising  from  Marriage 

[No  paragraphs  in  thi.s  vol.  of  the  Digest.] 

IV.  Effect     of     Marriage    with 

regard  to  Property. 

(1)  Conveyance  by  Wife 

(No  paragraphs  in  this  vol.  of  the  Digest. 

(2)  Dower,  etc 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(3)  Separate  Estate     .... 

V.  Ante-nuptial  Obligations  of 
Wife 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  Contracts  op  Wife. 
(1)  As  Agent  for  Husband   . 
(k)  With  Husband        .... 
(3)  Transactions  generally  . 

VII.  Torts  of  Wipe  during   Cover- 

ture      

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  Gifts   between  Husband  and 

Wife 

IX.  Proceedings. 

(1)  Against  Husband  and  Wife    . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Between  Husband  and  Wife  . 
(No  parasrai  hs  in  this  vol.  of  the  Digest.) 

(3)  Wife's  Liability  for  costs 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  Separation  Deeds 
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XI.  Matrimonial    Causes    in    thi 
High  Court. 

(1)  Alimony  and  Maintenance     . 

(2)  Costs 

(3)  Cruelty 

(4)  Custody  of  Children 

(5)  Damages  .... 

(6)  Desertion         .... 

(7)  Discretion  of  Court 

(8)  Foreign  Divorce     . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(9)  Judicial  Separation 

(No  parajjiaphs  in  this  vol.  of  the  Digest.] 

(10)  Jurisdiction    .... 

(11)  Nullity  of  Marriage 

(12)  Practice. 

(«)  Appeals  and  yieio  Trials 
(5)  Arrangement  of  Lists 
(c)  Contents  of  Petition 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(S)  Delay 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Divorce  Bill    . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Evidence 

(j/)  Hearing  .... 

(/t)  Interlocutory  Proceedings 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(0  Intervention  of  Third  Party 

(J)  Notice,   Service  and  Stay  of 
Proceedings  . 

(Jt)  Miscellaneous  . 

(13)  Divorce 

XII.  Protection  Order 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIII.  Restitution       of       Conjugal 
Rights         .... 
Variation  op  Settlements 


XIV. 
XV. 
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Summary  Proceedings  in  Matri- 
monial Causes. 
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(c<)  Cruelty  and  Drunkenness 
(b)  Desertion        .... 
(r)  Evidence        .... 

(^)  Jurisdiction 275 

(e)  Maintenance  .         ■         .         .         .     275 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)  Practice 275 

See  also  BANKRUPTCY  ;  CONTRACT  ; 
Insurance  ;  Poor  Law,  No.  5 ; 
Powers  ;  Practice  ;  Sale  of  Goods  ; 
Settlements,  VII. 

I.  PROMISE   TO   MARRY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  MARRIAGE. 

(1)  Presumption. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Proof. 

1.  Cicil  Marriage  in  Jersey — Evidence.'] — In 
an  English  Court  Jersey  is  treated  as  a  foreign 
counti'y   with   regard    to  civil   marriages   con- 

9—2 
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II,  Marriage — Continued. 

tracted  there,  and  the  evidence  of  some  person 

acquainted  with  the  law  of  Jersey  is  necessary 

to  prove  the  validity  of  such  marriages. 

Westlake   v.   Westlake,  otherwise  Wil- 

[LIAMS,   [1910]   p.   167  ;  79  L.  J.  P.  36  ;  102 

L.  T.  396  ;  26  T.   L.  R.  223  ;  54  Sol.  Jo.  215 

— Deane,  J. 

2.  Marriage  in  Scotland— Proof  of  Marriage 
in  Suit  for  Bestitution  of  Cunjvgal  Rights— Sub- 
sequent Suit  for  Dirorce— Necessity  fur  Proof  of 
Marriage  in  that  Suit.'] — The  petitioner  obtained 
a  decree  of  restitution  of  conjugal  rights.  In 
that  suit  she  gave  formal  proof  of  her  marriage 
to  the  respondent  in  Scotland. 

Held— that  in  a  suit  for  divorce  following  on 
the  suit  for  restitution  of  conjugal  rights,  it  was 
unnecessary  for  the  petitioner  to  prove  again  the 
marriage  in  Scotland. 

Freer  r.  Freer,  27  T.  L.  11.  13  ;  54  Sol.  Jo. 
r874— Deane,  J. 


3.  Validity. 

See  Xo.  29,  infra. 

(4)  Miscellaneous. 
|Kii  riiragrni>hs  in  this  vol.  oflhe  DigeRt.] 

III.  PERSONAL  RIGHTS  AND  OBLIGA- 
TIONS ARISING  FROM  MARRIAGE. 

[No  paiiigiajlis  in  Ihis  vol.  of  the  Digest.] 

IV.  EFFECT  OF  MARRIAGE  WITH  REGARD 
TO  PROPERTY. 

See  also  Powers  (b). 

(1)  Conveyance  by  Wife. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Dower,  etc. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(3)  Separate  Estate. 
See  also  No,  7  ;  Insurance,  No.  9. 

3.  Dresses  Purchased  by  Wife— Money  Sujj- 
plied  hy  Husband — Paraphernalia.'] — Wearing 
apparel  purchased  by  a  married  woman  for  her 
own  personal  use  with  money  supplied  by  Ler 
husband  is  prtmd  facie  her  property,  and,  in  the 
absence  of  evidence  to  rebut  this  presumption, 
cannot  be  claimed  by  the  husband. 

There  can  be  no  question  of  paraphernalia 
during  a  husband's  life. 

Per  Farwell  L.J.— Since  the  Married  Women's 
Property  Act,  1882,  the  old  common  law  excep- 
tion of  paraphernalia  from  the  husband's  right 
to  his  wife's  chattels  personal  has  ceased  to  exist. 

Observations  on  paraphernalia  in    Tas'ker  v. 
TasTier  ([1895]  P.  1)  disapproved. 
Masson-Templier  &  Co.  V.  De  Fries,  [1909] 

[2  K.  B.  831  ;  79  L.  J.  K.  B.  24  ;  101  L.  T.  476  ; 
25  T.L.  R.  784  ;  53  Sol.  Jo.  744— C.  A. 

4.  Chattels  Real  of  Wife  31arried  Prior  i^rj  1 883 
— Purchase  by  Husband  of  Reversion  in  Fee — 
Merger.] — The  mere  purchase  by  a  husband  of 


the  reversion  in  fee  of  chattels  real,  the  property 
of  his  wife  whom  he  married  before  1883,  does 
not  per  se  operate  as  a  merger  of  the  terms. 

Decision  of  Barton,  J.  ([1908]  1  I.  R.  393) 
affirmed. 

Hurley  v.   Hurley,   [1910]  I.  R.  86— C.  A., 

[Ireland. 

5.  Marriage  after  Married  Women's  Property 
Act,  1882—i)eat/i  of  Wife  without  Disjjosing  of 
Separate  Personal  Estate — Bevolution — Title  of 
Husbayid — Costs  of  Administration  —  Married 
Women's  Property  Act,  1882  (45  &  46  Vict. 
c.  75),  s.  1  (1),  23.]  —  The  Married  Women's 
Property  Act,  1882,  has  not  altered  the  devolu- 
tion of  the  undisposed  of  separate  personal 
estate  of  a  married  woman,  and  accordingly,  on 
the  death  of  a  married  woman,  even  if  married 
after  the  Act,  the  husband  is  entitled  _/«re  maritl 
to  the  undisposed  of  chattels  real  to  which  the 
deceased  was  entitled  for  her  separate  use,  and 
administration  is  unnecessary  to  perfect  his  title. 

A  woman  married  since  the  Married  Women's 
Property  Act,  1882,  died  in  1895  without  having 
disposed  of  an  undivided  share  in  an  annuity 
out  of  lands  for  a  term  of  years,  to  which  she 
was  absolutely  entitled  in  remainder,  subject  to 
a  life  estate  therein.  On  the  determination  of 
the  life  estate  in  1907  her  husband  entered  into 
receipt  of  said  undivided  share  in  said  annuity. 
The  lands  out  of  which  the  said  annuity  was 
payable  having  been  sold  under  the  Land 
Purchase  Acts,  the  husband,  without  being 
required  to  do  so,  took  out  administration  to  his 
deceased  wife,  and  paid  the  necessary  Crown 
duties,  in  order  to  make  title  to  his  share  of  the 
redemption  price  of  said  rent. 

Held— that  the  costs  of  administration  should 
not  be  allowed  as  against  the  purchase-money  of 
the  lands  sold. 

In  re  Lamberfs  Estate,  Stanton   v.  Lambert 

((1888)  39  Ch.  D.  626)  and  Surman  v.  Wharton 

([1891]  1  Q.  B.  491>followed. 

In  re  Evans's  Estate,  [1910]  1  I.  R.  95;  44 

[I.  L.   T.   88— Wylie,  J.,  Ireland. 

V.  ANTE-NUPTIAL  OBLIGATIONS  OF 
WIFE. 

[No  par.igiaphs  in  this  vol.  of  the  Digest.] 

VI.  CONTRACTS  OF  WIFE. 
(1)  As  Agent  for  Husband. 

Wife's  Desertion  —  Liability  of  Husband 
for  Wife's  Debts— Ostensible  Authority— Limited 
Authority.]— The  defendant's  wife,  while  living 
with  him,  on  various  occasions  ordered  goods 
from  the  plaintiffs,  for  which  the  defendant  paid 
and  which  were  delivered  at  the  defendant's 
address.  The  defendant's  wife  left  him  and  as 
soon  as  he  discovered  that  she  was  living  with 
another  man,  he  advertised  in  the  "Times  that  he 
would  not  be  responsible  for  her  debts.  In  the 
meanwhile  before  the  appearance  of  the  adver- 
tisement the  defendant's  wife  had  ordered  goods 
from  the  plaintiffs  which  she  directed  to  be 
booked  to  the  defendant  at  the  same  address  as 
before,  but  to  be  sent  to  another  address  where 
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VI.  Contracts  ofWite—Contlm/ed. 

she  then  was.    In  an  action  for  the  price  of  these 

goods  : — 

Held — that  the  defendant  was  not  liable  ; 
{per  Darling,  J.)  because  the  ostensible 
authority  given  to  his  wife  to  order  goods 
from  the  plaintiffs  ceased  when  she  left  him 
to  live  with  another  man,  and  his  quiescence, 
being  due  to  ignorance  of  her  whereabouts,  did 
not  amount  to  acquiescence  in  a  continuance  of 
such  authority  ;  (/><>;•  Bucknill,  J.)  because 
the  authority  given  was  limited  to  goods  sent  to 
the  defendant's  address. 
Swan  &  Edgar,  Ld.  v.  Mathieson,  130  L.  T. 

[Jo.  202  ;  Timc.~<,  December  17th,  1910— Div.Ct 

(2)  With  Husband. 
See  also  Contract,  No.  6. 

7.  Security  for  Husband's  Debt — Independent 
Advice — Undue  Influence — Canada.]— In  trans- 
actions between  a  husband  and  wife  the  burden 
of  proving  undue  iniiuence  lies  upon  those  who 
allege  it. 

Nedbij  V.  iVedbi/  (  (1852)  5  De  G.  &  Sni.  377) 
approved. 

In  transactions  between  a  husband  and  wife 
the  husband's  solicitor  owes  a  duty  to  the  wife, 
where  her  interests  are  concerned,  to  advise  her 
and  place  her  position  and  the  consequences  of 
what  she  is  doing  fully  and  plainly  before  her. 
If  she  rejects  his  intervention  he  ought  to  insist 
upon  the  wife  being  separately  advised. 

Bank  of  Montreal   r.  Stuart,  27  T.  L.  R. 
[117— P.  C. 

(3)  Transactions  generally. 

8.  Promissory  Notes  by  Husband  and  Wife — 
JVature  of  Transaction  not  Explained  to  Wife.'] — 
Where  a  wife  bscomes  surety  for  her  husband  in 
a  transaction  under  which  she  is  to  get  an 
indirect  advantage,  the  nature  of  the  transaction 
and  what  she  is  doing  must  be  properly  explained 
to  her. 

Talbot  r.  Von  Boris,  27  T.  L.  E.  95— Philli- 

[more,  J. 

VII.  TORTS  OF  WIFE  DURING  COVER- 
TURE. 

[No  parngiaphs  in  this  vol.  ol  the  Digest. 

Vni.  GIFTS  BETWEEN  HUSBAND  AND 
WIFE. 

See  also  Bankruptcy,  No.  31. 

9.  Purchase  in  Joint  Names — Besultiny  Trud 
—  Presumption  of  Advancement  —  EjI'ect  of 
Decree  of  Nullity— Joint  Tenancy.] — A  husband 
purchased  a  house  in  the  joint  names  of  himself 
and  his  wife,  he  telling  her  that  he  was  buying 
it  as  an  investment,  an  1  for  their  joint  habita- 
tion, and  so  that  she  might  succeed  to  it  if  she 
survived  him  and  he  might  have  it  if  he  out- 
lived her.  Subsequently  the  wife  obtained  a 
decree  of  nullity  of  marriage,  the  decree  declaring 
the  marriage  to  "have  been  and  to  be  "  abso- j 
lutely  null  and  void,  and  the  wife  to  "  have  been 


and  to  be  "  free  from  the  bond  oi  marriage.  In 
an  action  for  a  declaration  that  the  wife  was 
entitled  as  joint  tenant  to  the  house  : — 

Held — that  the  marriage  being  voidable  and 
not  void,  the  decree  of  nullity  had  no  effect  on 
the  presumption  of  advancement,  that  there  was 
no  resulting  trust  in  favour  of  the  husband,  and 
that  the  plaintiff  was  entitled  to  the  declaration 
asked  for. 

Dunbar  v.  Dunbar,  [1909]  2  Ch.  639  ;  79  L.  J. 

[Ch.  70  ;  101  L.  T.  5.53  ;  26  T.  L.  R.  21  ;  51 

Sol.  Jo.  32 — Warrington,  J. 

10.  Settlement  —  Covenant  to  Settle  After- 
Acquired  Property — Gift  by  Husband  to  Wife — ■ 
Lltimate  Trust  for  Next  of  Kin— Duty  of  Trustees 
to  Enforce  Covenant  in  Favour  of  Volunteers.]^ 
A  covenant  by  a  wife  to  settle  after-acquired 
property  includes  property  given  to  her  by  her 
husband  during  coverture. 

In  re  Ellis  s  Settlement  ([1909]  1  Ch.  618) 
followed. 

The  trustees  of  the  settlement  are  not  bound 
to  enforce  such  a  covenant  in  favour  of 
volunteers. 

In  re  D' Anyibau,  Andrews  v.  Andrews  ((1880) 
15  Ch.  D.  228)  applied. 
In  re  Plumptre,  Underhill  r.  Plumptre, 

[1910]  1  Ch.  609  :  79  L.  J.  Ch.  340  ;  102  L.  T. 

315  ;  26  T.  L.  R.  321  ;  54  Sol.  Jo.  326— Eve,  J. 

See  S.  C,  Settlements,  No.  10. 

IX.  PROCEEDINGS. 

(1)  Against  Husband  and  Wife. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(2)  Between  Husband  and  Wife. 

fNo  paragraphs  in  this  vol.  of  the  Digest.] 
(3)  Wife's  Liability  for  Costs. 

[No  paragraphs  in  this  vol.  ol  the  Digest.) 

X.  SEPARATION  DEEDS. 

See  No.  38,  infra. 

XI.  MATRIMONIAL  CAUSES  IN  THE  HIGH 
COURT. 

See  also  No.  40,  infra. 
(1)  Alimony  and  Maintenance. 

11.  Order  for  Maintenance — No  Dum  Sola  et 
Casta  Clause — Application  to  Vary  or  DiscJtarye 
on  Allegation  of  3Iisconduct  by  Wife — Matri- 
monial Causes  Act,  1907  (7  Edw.  7,  c.  12).  s.  1.]— 
When  an  order  for  maintenance  is  made  by  the 
Court,  it  is  then  determined  once  and  for  all,  sub- 
ject to  appeal,  whether  or  not  the  dum  sola  et 
casta  clause  is  to  be  inserted.  If  it  is  not 
inserted  in  the  order,  it  cannot  be  inferred. 
Collins  r.  Collins,  103  L.  T.  80  ;  26  T.  L.  R. 

[600  ;  54  Sol.  Jo.  682— Evans,  Pres. 

12.  Husband's  Petition  for  Divorce — Wife's 
Petition  for  Judicial  Separation — Separate  Suits 
— Alimony  pendente  lite— Staying  proceedings.] 
— A  husband  petitioned  for  divorce,  and  his  wife, 
in  a  separate  suit,  claimed  a  judicial  separation. 
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XI.  Matrimonial  Causes  in   the   High  Court— 

Continued. 
In  the  latter  suit  the  wife  iipplied  for  and 
obtained  an  order  for  alimony  yendeiite  lite. 
Certain  payments  under  this  order  being  in 
arrear,  the  wife  applied  that  the  husband's  suit 
for  divorce  should  be  stayed  until  he  had  paid 
such  arrears. 

Held,  that  the  alimony  was  not  granted  in 
any  particular  suit,  but  was  given  to  the  wife 
for  her  support  generally,  and  that  the  Court 
in  the  exercise  of  its  discretion  would  stay  the 
divorce  suit  until  the  arrears  of  alimony  were 
paid. 

P.  V.  P.  AND  T.,  26  T.  L.  R.  r,07  ;  51  Sol.  Jo.  083 
[—Evans,  Pres. 

(2)  Costs. 
See  aim  Bankruptcy,  No.  32. 

13.  Kino's  Proctor— Unsuccessful  Inten-ention 
—3Iatrimomal  Causes  Act,  1878  (41  &  42  Vict. 
c.  19),  s.  2.]— Under  sect.  2  of  the  Matrimonial 
Causes  Act,  1878,  the  costs  of  every  intervention 
to  show  cause  against  a  decree  nis\  in  a  divorce 
suit,  whether  such  intervention  is  started  by  the 
King's  Proctor  or  by  any  other  person,  are  in  the 
discretion  of  the  Court.  If  the  intervention, 
though  reasonably  started,  has  been  proved  to  be  I 
without  justification,  the  petitioner,  in  the 
absence  of  some  qualifying  circumstances,  is 
entitled  to  recover  costs  from  the  intervener, 
whether  the  intervener  be  the  King's  Proctor  or 
other  person. 

Decision  of  Bigham,  Pres.  {Higffins  v.  Higgins 
[1910]  P.  1  ;  79  L.  J.  P.  10;  26  T.  L.  R.  36) 
reversed. 

Decision  of  Deane,  J.  (^Carter  v.  Carter,  [1910] 

P.  4  ;  79  L.  J.  P.  12  ;  101  L.  T.  812  :  26  T.  L.    R. 

84  ;  54  Sol.  Jo.  102)  affirmed. 

Higgins  r.  King's  Proctor,  King's  Proctor 

[r.  Carter,  [1910]  P.  151  ;  .whnom.  Higgins 

V.    Higgins,   Carter    r.   Carter  (King's 

Proctor  intervening),  79  L.  J.  P.  37 ;  102 

L.  T.  259  ;  26  T.  L,  R.  308  ;  54  Sol.  Jo.  405- 

C.  A. 

14.  Adultery  of  Petitiotier  —  Intervention  of 
Person  tvith  lohoin  Adultery  Committed — Pescis- 
sion  of  Decree— Costs  of  King's  Proctor — Matri- 
monial Causes  Act,  1907  (7  Edw.  7,  c.  12),  s.  3.] 
— Decree  of  divorce  rescinded  on  the  ground  of 
the  adultery  of  the  petitioner  ;  and  the  petitioner 
and  the  person  with  whom  she  was  charged 
with  having  committed  adultery,  and  who  had 
obtained  liberty  to  intervene  in  the  proceedings 
under  sect.  3  of  the  Matrimonial  Causes  Act, 
1907,  condemned  in  the  costs  of  the  King's 
Proctor. 

Davison  v.  Davison  (King's  Proctor  show- 

[iNG  cause,  Montgomerie  intervening), 

[1909]  P.  308  ;  79  L,  J.  P.  9  ;  26  T.  L.  R.  28  ; 

54  Sol.  Jo.  13— Deane,  J. 

15.  King's  Proctor — TJnsuccessful  Intervention.  ] 
—Where  the  Court  was  of  opinion  that  an  inter- 
vention by  the  King's  Proctor  was  not  justified, 
it  condemned  the  intervener  in  costs. 

The  Court  refused  to  reserve  judgment  until 


the  appeals,  then  pending,  in  Higgins  v.  Higgins, 
Carter  v.  Carter  (supra^,  should  have  been 
heard  and  decided  by  the  Court  of  Appeal. 
Howe  v.  Howe  and  Howe  (King's  Proctor 
[showing  cause),  [1910]  W.  N.  30  ;  54  Sol. 
Jo.  252 — Bigham,  Pres. 

16.  Costs  Incurred  hy  Wife  —  Costs  Taxed 
against  Husband  and  Unpaid — Legacy  Payable  to 
Husband — InjiincCion  to  Restrain  Payment — 
R.  S.  C,  Ord.  68,  r.  1.]— By  a  separation  order 
the  husband  was  ordered  to  make  certain  weekly 
pajonents  to  the  wife  for  her  support,  but  he  left 
thecounti-y  and  evaded  his  obligation  under  the 
order.  The  husband  became  entitled  to  a  legacy 
under  the  will  of  a  deceased  relation  and  he  gave 
a  power  of  attorney  to  a  solicitor  to  receive  it  for 
him.  The  wife  having  petitioned  for  a  divorce 
and  incurred  a  bill  of  costs  which  had  been  taxed 
against  the  husband,  but  had  not  been  paid  by 
him,  applied  for  an  injunction  to  restrain  the 
trustees  of  the  will  under  which  the  legacy  was 
bequeathed  to  the  husband  from  paying,  and 
the  husband  from  receiving,  the  legacy. 

Held — that  an  injunction  should  be  granted. 

BULLUS  V.  BULLUS,  102   L.  T.  399  ;  26  T.  L.  R. 

[330  ;  54  Sol.  Jo.  343— Bigham,  Pres. 

17.  Jury  Bischarged  vcitliout  Giving  Verdict— 
Re-trial —  Wife's  Costs — Stay  of  Proceedings  vntil 
Payment  —  Jurisdiction.'\  —  In  cross  suits  for 
divorce  the  wife's  petition  was  dismissed  ;  but 
the  jury,  being  unable  to  agree  on  the  issue 
raised  on  the  husband's  petition,  were  discharged 
without  giving  a  verdict.  The  husband  was 
ordered  to  pay  the  wife's  taxed  costs  within 
seven  days.  The  husband  set  down  his  petition 
again  for  trial. 

Held — that  the  Court  had  jurisdiction  to  stay 
further  proceedings  on  the  husband's  petition 
until  payment  by  him  of  the  wife's  taxed  costs. 

Joseph    V.    Joseph    ((1897)    76    L.     T.    236) 
approved. 
Kemp  Welch  v.  Kemp  Welch  and  Crymes, 

[1910]  P.  233  ;  79  L.  J.  P.  92  ;  102  L.  T.  787  ; 
26  T.  L.  R.  477— C.  A. 

(3)  Cruelty. 

See  also  No.  36,  infra. 

18.  Cumulative  Effect  of  Respondent's  Acts."] — 
Held — that  the  cumulative  efl:'ect  of  the  respon- 
dent's infidelity,  of  the  indignities  to  which  he 
had  subjected  the  petitioner,  the  threats  in  his 
correspondence,  and  the  suggestion  that  she 
should  go  to  another  man  and  be  unfaithful — all 
of  which  had  tended  to  prejudice  her  health — 
constituted  a  case  of  cruelty  entitling  the  peti- 
tioner to  a  decree  of  divorce. 
Cochrane  r. Cochrane  (RoYCE  intervening), 

[27  T.  L.  R.  107— Evans,  Pres. 

(4)  Custody  of  Children. 

19.  Divorce  of  Parents — Right  of  Access  to 
Daughter  of  Guilt ij  Mctlier— Custody — Contempt 
of  Court — Infant  Attaining  Teai'S  of  Discretion  — 
Election  of  Child — Discretion  ot  Cota-t.] — By  a 
decree  of  divorce  obtained  at  the  instance  of  the 
husband  the  custody  of  the  child  of  the  marriage. 
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a  daughter,  was  given  to  the  husband.  On  the 
child  attaining  the  age  of  sixteen  she  desired  to 
live  with  her  mother  and  the  Court  was  satisfied 
that  that  was  really  her  wish.  The  child,  who 
was  not  a  ward  of  Court,  having  met  and  gone 
to  live  with  her  mother,  the  father  applied  to 
commit  the  mother  for  contempt  of  Court  in 
having  removed  the  child  from  his  custody  and 
also  that  she  might  be  ordered  to  restore  the 
child  to  his  custody. 

Held— that  in  the  circumstances,  the  proper 
course  was  to  discharge  the  order  for  custody 
and  leave  the  parties  to  their  common  law 
rights. 

A  matrimonial  offence  committed  by  a  wife 
which  justifies  a  divorce  ought  not  to  be  regarded 
for  all  time  and  under  all  circumstances  as 
sufficient  to  disentitle  her  to  access  to  her 
daughter,  or  even  to  the  custody  of  her  daughter 
assuming  her  to  be  under  sixteen  years  of  age. 

Decision  of  Deane,  J.,  reversed. 
MozLEY    Stark    v.    Mozley     Stark     and 

[HITCHINS,  [1910]  p.  190;  79  L.  J.  P.  98  ; 
101  L.  T.  770 ;  26  T.  L.  R.  194— C.  A. 

20.  Declaration  as  to  Unfitness  of  Guilty  Wife 
—Guardianship  of  Infants  Act,  1886  (49  &  50 
Vict.  c.  27),  s.  7.]— The  Court,  on  granting,  at 
the  instance  of  a  husband,  a  decree  of  divorce  by 
reason  of  the  misconduct  of  the  wife,  refused  to 
make  a  declaration  under  sect.  7  of  the  Guardian- 
ship of  Infants  Act,  1886,  that  the  wife  was 
unfit  to  have  the  custody  of  the  children,  there 
being  no  aggravated  circumstances. 
Bagnall  r.  Bagnall  and  Hobbs,  26  T.  L.  R. 

[6.59  ;  54  Sol.  Jo.  738— Evans,  Pres. 

(5)  Damages. 

21.  Bnsband's  Petition  for  Divorce — Claim  for 
Damages  against  Co-respondent — Death  of  Re- 
spondent before  Trial — Right  of  Petitioner  to 
Proceed  against  Co-respondent.'] — In  a  petition 
by  a  husband  for  the  dissolution  of  his  marriage, 
damages  were  claimed  against  the  co-respondent 
in  respect  of  his  alleged  adultery  with  the 
respondent.  After  the  petition  and  citations  had 
been  duly  served  upon  the  respondent  and  the 
co-respondent,  the  respondent  died. 

Held — that  although  the  claim  for  divorce 
had  abated  by  the  death  of  the  respondent,  the 
claim  for  damages  against  the  co-respondent  had 
not  abated,  and,  therefore,  that  the  petitioner 
was  entitled  to  proceed  in  respect  of  that  claim. 
M.  V.  M.  AND  A.,  26  T.  L.  R.  305  ;  54  Sol.  Jo.  309 
[ — Bigham,  Pres. 

(6)  Desertion. 
See  also  No.  39,  infra. 

22.  Intermittent  Visits  during  Statutory 
Period.]— Where  a  husband  has  wilfully  sepa- 
rated from  his  wife  without  her  consent,  inter- 
mittent visits  by  him  to  her  during  the  statutory 
period  necessary  for  desertion,  without  the  inten- 
tion on   his  part  of  remaining,  or  of  resuming 


marital  intercourse,  do  not  constitute  a  return 
to  cohabitation. 

Thurston  v.  Thurston,  26  T.  L.  R.  388— 
[Evans,  Pres. 

23.  Separation  Deed — Insincerity  of  Respondent 
— Petition  for  Divorce— Commencement  of  Deser- 
tion.]— Where  the  Court  was  satisfied  that  a 
respondent  had  mala  fide  persuaded  his  wife  to 
agree  to  a  temporary  deed  of  separation  for  six 
months,  and  was  now  living  abroad  in  adultery, 
a  decree  of  divorce  was  granted  to  the  wife,  not- 
withstanding that  the  commencement  of  the 
desertion  was  calculated  prior  to  the  date  on 
which  the  separation  should  have  come  to  an 
end. 

Harrison   v.  Harrison,    54    Sol.    Jo.    619 — 
[Evans,  Pres. 

(7)  Discretion  of  Court, 

See  also  Nos.  13,  19,  supra. 

24.  Adultery  of  Petitioner — Petition  by  Hus- 
bajid — Condonation — Matrimonial  Causes  Act, 
1857  (20  &  21  Vict.  c.85),s.  31.]— The  Court  will 
not  exercise  its  discretion  in  favour  of  a  petitioner 
who  has  himself  committed  adultery  of  a  flagrant 
character,  notwithstanding  the  fact  that  his  wife 
may  have  condoned  the  offence. 

Wain  r.   Wain  and  Eve  (King's    Proctor 

[SHOWING  CAUSE),  101  L.  T,  815  ;  26  T.  L.  R. 

131  ;    54  Sol.  Jo.  119— Deane,  J, 

25.  Petitioner  Guilty  of  Bigamy — Discretion  of 
Court  to  Grant  Decree  of  'Divorce.] — Circum- 
stances in  which  the  Court  exercised  its  discre- 
tion and  granted  decree  of  divorce  to  the 
petitioner  (the  wife),  notwithstanding  the  fact 
that  she  had  been  guilty  of  bigamy. 
Northover  v.  Northover,  26  T.  L.  R.  224 — 

[Deane,  J. 

26.  Wife  Petitioner— Adultery  of  Petite' ner— 
Concealment  of  Material  Facts  —  Decree  Nisi 
Made  Ah.'iolute— Matrimonial  Causes  Act,  1857 
(20  &  21  Vict.  c.  85),  s.  31.]— In  this  case  the 
Court  in  exercise  of  its  discretion  under  sect.  31 
of  the  Matrimonial  Causes  Act,  1857,  in  excep- 
tional circumstances  made  absolute  a  decree  ni.n 
of  divorce  although  the  petitioner,  the  wife,  had 
been  guilty  of  adultery  and  had  not  disclosed 
that  fact  when  the  decree  iiisi  was  granted. 
Pretty  v.  Pretty  (King's  Proctor  showing 

[cause).     Times,     December     21st,    1910  — 
Deane,  J. 

(8)  Foreign  Divorce. 

iKo  paragraplis  in  this  vol.  of  the  Digest,] 

(9)  Judicial  Separation. 

[No  paragvaplis  in  this  vol.  of  the  Digest.] 

(10)  Jurisdiction. 

27.  Foreign  Co-responde7it  out  of  Jurisdiction — 
Apjjlication  to  be  Dismissed  from  Suit — Discre- 
tion.]— The  jurisdiction  of  the  Divorce  Court 
over  the  co-respondent  both  as  to  damages  and 
costs  in  a  suit  properly  instituted  here  does  not 
depend  on  domicil,  allegiance,  or  residence.  If 
a  foreign  co-respondent  is  served  in  England  the 
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Court  has  for  that  reason  jurisdiction  over  him. 
He  can  be  served  abroad,  whatever  his  nation- 
aUty  ;  and  if  he  is  served  abroad,  the  statute 
authorizing  such  service  gives  to  the  Court 
jurisdiction  over  him.  In  proper  cases  the  Court 
may  exercise  discretionary  power,  and  dismiss 
or  dispense  with  a  co-respondent  domiciled  out 
of  Enjiland,  for  example,  in  Scotland,  but  he  is 
not  entitled  to  demand  as  of  right  to  be  dis- 
missed from  the  suit. 

Eayment  r.  Eayment  and  Stuaet  (other- 

[wisE   Stewakt),   Chapman  v.   Chapman 

AND    BuiST,    [1910]    P.    271  ;    79    L.    J.    P. 

115;    103  L.  T.   430;    20   T.    L.  R.  634;    54 

Sol.  Jo.  721— Evans,  Pros. 

28.  Domicll — Proof  of  J/u n-i/n/f  a  ftcr  Prerkms 
Suit  for  Restitution  of  Conjiajal  i,^7//,^s■.]— Where 
a  Scotch  marriage  had  been  foniiully  proved  in 
restitution  proceedings  it  was  held  unnecessary 
to  give  strict  proof  of  it  on  the  hearing  of  a  sub- 
sequent petition  for  divorce  ;  but,  it  was 

Held — that  there  must  be  strict  proof  of  an 
English  domicil  on  the  hearing  of  the  petition 
for  divorce,  although  formal  evidence  of  an 
English  domicil  had  been  given  at  the  trial  of 
the  suit  for  restitution. 

Freer  r.  Freer,  27  T.  L.  R.  13  ;  54  Sol.  Jo.  874 
[ — Deane,  J. 

(11)  Nullity  of  Marriage. 

See  also  No.  9,  suj)ra  ;  No.  41,  i?ifra. 

29.  Becreeof  Divorce  of  Foreign  Court — Validity 
— Subsequent  Marriage  Abroad — Jurisdiction — 
Recognition  of  Decree  by  English  Court.'\ — In 
1890  the  respondent  married  one  P.,  a  native  of 
and  domiciled  in  the  State  of  Massachusetts,  but 
in  1892  she  obtained  a  divorce  from  him  in  the 
State  of  Dakota  on  the  ground  of  his  cruelty 
and  adultery.  P.  was  not  resident  in  Dakota, 
was  not  personally  served  with  the  proceedings, 
and  did  not  appear  in  the  proceedings  there.  In 
1899,  P.  being  still  alive,  the  petitioner,  a  British 
subject  domiciled  and  resident  in  this  country, 
and  the  respondent  went  through  a  ceremony  of 
marriage  in  New  York,  both  parties  believing 
that  the  divorce  granted  in  Dakota  was  binding. 
It  appeared  that  neither  the  State  of  Massa- 
chusetts, where  P.  was  domiciled,  nor  the  State 
of  New  York,  where  the  petitioner  and  the  re- 
spondent went  through  the  ceremony  of  marriage, 
recognised  the  validity  of  the  divorce  in  South 
Dakota  in  the  circumstances  in  which  it  was 
obtained  by  the  respondent.  On  a  petition  for 
a  declaration  of  the  nullity  of  the  petitioner's 
marriage  with  the  respondent  : — 

Held — that  the  petitioner  was  entitled  to  the 
relief  asked  for. 
Cass  v.  Cass  (otherwise  Pfaff),  102  L.  T. 

[397  ;    26   T.    L.   E.   305  ;    54   Sol.  Jo.  328— 
Bigham,  Pres. 

30.  Decree  Nisi  —  Time  for  Applicatio7is  for 
Allowance — Form  of  Order — Matrimonial  Causes 
Act,  1907  (7  Edw.  7,  e.  12),  s.  1.]— The  time  for  an 
application  for  an  allowance  on  behalf  of  the 


resiioudent  in  a  nullity  suit  is  not  limited  to  the 
date  of  the  decree  nisi.  But  by  consent  the 
matter  may  be  then  dealt  with  and  an  oider  made 
for  a  weekly  or  monthly  allowance  which,  coming 
under  sect.  1,  sub-sect.  2  of  the  Matrimonial 
Causes  Act,  1907,  will  remain  open  to  be  increased 
or  diminished  if  a  subsequent  change  of  circum- 
stances should  require  an  alteration  of  the 
allowance. 

K.  r.  K.  (otherwlse   R.),    [1910]  P.  140  ;  79 
[L.  J.  P.  33— Deane,  J. 

(12)  Practice. 

See  also  Nos.  21,  28,  supra. 
(a)   Appeals  and  New  Trials. 

31.  New  Trial  after  Decree  Nisi — Application 
to  Dicisional  Court — Abse?ice  of  Respondent  and 
Witnesses  —  Affidavit  of  Merits — Costs.l—An 

application  for  a  rehearing  of  a  matrimonial 
cause  tried  by  a  judge  without  a  jury  should  be 
made  to  a  Divisional  Court. 

Where  in  a  divorce  suit  which  had  been  put  in 
the  list  earlier  than  was  anticipated  by  the  re- 
spondent's country  solicitor,  who  in  consequence 
had  not  instructed  counsel  or  arranged  for  the 
attendance  of  the  respondent,  co-respondent,  and 
witnesses,  a  decree  nisi  was  granted  in  the 
absence  of  those  parties  and  witnesses,  the  Court 
made  an  order  for  the  rehearing  of  the  suit  on 
the  terms  (1)  that  an  athdavit  should  be  tiled  by 
the  respondent  and  co-respondent  swearing  that 
they  had  not  committed  adultery  ;  and  (2)  that 
the  respondent's  country  solicitor  should,  as  he 
had  offered  to  do,  pay  the  petitioner's  costs  of 
the  trial  which  had  been  thrown  away,  and  also 
the  costs  of  the  application  for  the  new  trial. 
HOLDEN    V.    HOLDEN   AND   PEARSON,    102   L.  T. 

[398  ;    26   T.   L.  R.  307  ;    54    Sol.  Jo.  328— 
Div.  Ct. 
(b)  Arrangemod  of  Lists. 
See  No.  34,  infra, 

(c)  Contents  of  Petition, 
[Ko  paragraphs  in  this  vol.  of  the  Dicest.l 

(d)  Delay. 
[No  jiaragraphs  in  this  vol.  of  tli<j  Digebt,] 

(e)  Divorce  Bill. 
fKo  paragraphs  in  this  vol.  of  the  Digest.1 

(/)  Evidence. 

32.  Uncorroborated  Confession  of  Adultery.'] — 
The  Court  acted  upon  an  uncorroborated  confes- 
sion of  adultery,  and  pronounced  a  deciee  of 
divorce. 

Weinberg  v.  Weinberg,  27  T.  L.  R.  9— Evans, 

[Pres. 
((/)  Hearing. 

33.  Order  of  Speeches — Petition  for  Divorce — 
Counter-charges  by  Respondent  and  Co-respon- 
dent— No  Evidence  offered  by  Co-respondent.] — 
Where  counsel  for  a  co-respondent  has  called  no 
evidence,  he  is  entitled  to  address  the  jury  after 
the  petitioner's  counsel. 

JeFFEEE  v.  JeFFREE  AND  NuTTALL,  54  Sol.  Jo. 

[  655 — Evans,  Pres. 
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{li)  Interlocutory  Pruceediiigi. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Intervention  of  Third  Party. 
See  also  Nos.  13,  14,  15,  supra. 

34.  Decree  Nisi  not  Pronounced — Papers  sent  to 
King's  Proctor — King's  Proctor  Declining  to 
Intervene — No  Charge  of  Collvsion — Practice.^ 
— In  a  divorce  suit,  the  judge  decided  not  to 
p.'onounce  a  decree  nisi,  and  ordered  the  papers 
to  be  sent  to  the  King's  Proctor.  The  case  was 
in  the  list  as  part  heard.  The  King's  Proctor 
could  not  prove  collusion,  but  he  had  evidence 
in  his  possession  of  facts  necessary  to  the  due 
decision  of  the  case.  On  motion  by  the  King's 
Proctor  for  directions  : — 

Held — that,  as   the  Court  could  not  compel 

the  Attorney-General  to  issue  his  fiat,  the  case 

should  be  put  in  the  reserve  list. 

Jackson  r.  Jackson,  79  L.  J.  P.  82  ;  103  L.  T. 

[79  ;  26  T.  L.  K.  476— Deane,  J. 

(j)  Notice,  Service  and  Stay  of  Proceedings. 
See  Nos.  12,  17,  27,  supra. 

(li)  Miscellaneovs. 

35.  Divorce — Particulars  of  Charges  in  Petition 
— Explanatory  Affidavit.^ — An  explanatory 
affidavit  in  lieu  of  particulars  of  charges  in  a 
petition  for  divorce  should  be  made  by  the 
solicitor  who  has  seen  the  witnesses. 

C.  r.  C.  AND  M.,  55  Sol.  Jo.  141— Deane,  J. 

36.  Cruelty  and  Adultery — Condonation — Sub- 
sequent Cruelty  —  Revival  not  Specifically 
Pleaded.]— ]n  a  wife's  suit  for  dissolution  of  mar- 
riage, evidence  was  given  of  the  respondent's 
cruelty  and  adultery  from  March,  1908,  to  July 
1909,  in  which  latter  month  the  petitioner  left 
the  respondent  on  account  of  his  cruelty.  In 
August,  1909,  the  petitioner  filed  a  petition  for 
divorce,  which,  however,  was  not  served,  as  the 
respondent  fell  ill  and  at  his  request  she  returned 
to  nurse  him.  In  1910,  as  the  respondent  was 
again  guilty  of  cruelty,  she  finally  left  him  and 
filed  her  petition. 

Held — that  the  petitioner  was  entitled  to  a 
decree,  although  revival  of  the  previous  miscon- 
duct on  the  part  of  the  respondent  had  not  been 
specifically  pleaded. 

Beaddock  r.    Braddock,  27  T.  L.  R.  94  ;  55 
[Sol.  Jo.  79— Evans,  Pres. 

(13)  Divorce. 
See  also  XI.  (2),  XI.  (7),  supra. 

37.  Wife's  Petition— Desertion  and  Adultery 
—  Nun-consummation  of  Marriage.'] — The  fact 
that  the  marriage  has  not  been  consummated  is 
no  bar  to  a  divorce  being  granted  on  the  grounds 
of  desertion  and  adultery. 

Lee  Shires  v.  Lee  Shires,  54  Sol.  Jo.  874— 
[Evans,  Pres. 
XII.  PROTECTION  ORDER. 

[No  i.ara-rai  lis  in  this  vol.  of  the  Digest.] 


XIll.  RESTITUTION  OF  CONJUGAL  RIGHTS. 

38.  Separation  Deed — Covenant  not  to  Sue  for 
Ilcititution.] — By  a  separation  deed  the  wife 
covenanted  to  abstain  from  suing  for  restitution 
of  conjugal  rights  before  the  year  1913,  and  the 
husband  covenanted  to  pay  money  to  the  wife 
for  her  support.  In  August,  1909,  the  husband 
intimated  to  the  wife  that  he  did  not  intend  to 
continue  the  payments  under  the  deed,  or  to 
resume  cohabitation  with  her  in  1913  or  at  all. 

Held — that  in  those  circumstances  the  wife 
was  entitled  to  sue  for  restitution  of  conjugal 
rights. 

Waller  r.  Waller,  26  T.  L.  R.  223— Deane,  J. 


39.  Wife's  Petition — Justification  by  Husband 
—  Alleged  Desertion  by  Wife  —  Insufficient 
Ansicer.'\ — It  is  not  a  sufficient  answer  by  a 
husband  to  a  suit  for  restitution  of  conjugal 
rights  that  his  wife  hail  left  the  home  for  a  less 
period  than  two  years,  and  had  neglected  her 
children,  and  that  the  respondent's  health  had 
suti'eied  in  consequence  of  her  conduct. 

West  v.  West,  55  Sol.  Jo.  48— Deane,  J. 

XIV.  VARIATION   OF   SETTLEMENTS. 

See  also  Settlements,  No.  7. 

40.  Hestraint  on  Anticipation — Divorce — He- 
marriage  of  Wife — Matrimonial  Causes  Act, 
1859  (22  &  23  Vict.  c.  61),  s.  5.]— By  an  ante- 
nuptial marriage  settlement  the  income  of  the 
trust  funds  w  as  payable  to  the  wife  during  the 
joint  lives  of  the  wife  and  husband  for  her  sole 
and  separate  use  and  without  power  of  anticipa- 
tion. 

Held— that  under  sect.  5  of  the  Matrimonial 
Causes  Act,  1859,  the  Court  had  power,  after  a 
decree  absolute  had  been  obtained  by  the  wife 
for  the  dissolution  of  her  marriage,  to  vary  such 
settlement  in  such  a  way  as  to  override  the 
restraint  on  anticipation,  notwithstanding  the 
re-marriage  of  the  wife. 

Churchward  v.  Churchward,  [1910]  P.  195  ; 

[79  L.  J.  P.  59  ;    102  L.  T.  862  ;    26  T.  L.  R. 

401— Evans,  P. 

41.  Application  by  Respondent  in  Nullity 
Suit.]— The  Court,  on  the  application  of  the 
resi)ondeut  (the  wife)  in  a  nullity  suit,  made 
an  order  extinguishing  the  petitioner's  interest 
in  the  funds  brought  into  the  settlement  by  the 
respondent. 

Suart    v.    Suakt    (otherwise     Hodgson), 

[1910]    P.  246;    79  L.  J.  P.  86;   54  Sol.  Jo. 

636  ;  sub  nom.   S.   v.  S.  (otherwise  H.),  26 

T.  L.  R.  595— Evans,  Pres. 

XV.  SUMMARY  PROCEEDINGS  IN  MATRI- 
MONIAL  CAUSES. 

(a)  Cruelty  and  Drunkenness. 

42.  "■Persistent  Cruelty  "—Summary  Jurisdic- 
tion (^Married  Women')  Act,  1895  (58  &  59  Vict. 
c.  39),  s.  4.]— Persistent  cruelty  under  sect.  4  of 
the  Summaiy  Jurisdiction  (Married  Women)  Act, 
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XV.    Summary    Proceedings    in    Matrimonial 

Causes —  Continued. 
1895,  means  something  more  than  such  cruelty 
as  would   entitle   a   petitioner   in   the   Divorce 
Division  to  a  judicial  separation. 

COEIVALL  r.  CORNALL,  74  J.  P.  379— Div.  Ct. 

(b)  Desertion. 
Spc  Poor  Law,  No.  5. 


(c)  Evidence. 

43.  Wife's  Evidence —  Corroboration — Summary 
Jurisdiction  (Married  W\mc7i)  Act,  1895  (58 
&  59  Vict.  c.  39).]  — Per  Deane,  J.,  the  rule 
adopted  in  the  Divorce  Division,  that  the  evi- 
dence of  a  wife  should  be  corroborated,  is  applic- 
able to  cases  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895. 

FORSTER  v.  FORSTER,  54  Sol.  Jo.  403— Div.  Ct. 


(d)  Jurisdiction. 

44.  Order/or  Payment  of  Weekly  Sum  to  Wife 
— Enforcement  of  Order — jS'o  SutficieM  Distress 
—  Conviction — Iniprisonmeyit — Proof  of  Means — 
Bastardy  Laws  Amendment  Act,  1872  (35  &  36 
Vict.  c.  65),  s.  4 — Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  £^.49),  .*.  5i  —  Summary 
Jurisdiction  (^Married  Women')  Act,  1895  (58  & 
59  Vict.  c.  39),  *.  9.] — Where  an  order  has  been 
made  under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  that  a  husband  shall  pay  a 
weekly  sum  to  his  wife,  such  order  may  be  en- 
forced by  an  order  of  imprisonment,  in  default 
of  sufficient  distress,  without  proof  that  the 
husband  had  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default. 
E.  r.  Richardson  and  Others,  Justices, 
[Ex  PARTE  Sherry,  [1909]  2  K.  B.  851  ;  79 
L.  J.  K.  B.  13  ;  101  L.  T.  541  ;  73  J.  P.  434  : 
25  T.  L.  R.  711— Div.  Ct. 


(e)  Maintenance. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Practice. 

45.  Appcdl  to  Divisional  Court — Finding  of 
Fact  by  Justices — Different  Inference  of  Fact 
on  Appeal  —  Summary  Jiirisdiction  [Married 
Women)  Act,  1895  (58  &  59  Vict.  c.  39).]— A 
Divisional  Court  is  not  bound  by  the  finding 
of  fact  on  the  part  of  justices  who  have  made  an 
order  under  the  Summary  Jurisdiction  (Married 
AVomen)  Act,  1895,  but  is  entitled  to  draw  a 
different  inference  of  fact  from  the  evidence. 

FoRSTER  r.  Forster,  54  Sol.  Jo.  403 — Div.  Ct. 

46.  Separation  Order  by  Justices —  Use  of 
Printed  Form.'] — Observations  by  Deane,  J.,  as  to 
the  use  of  printed  forms  in  drawing  up  separa- 
tion orders  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895. 

HOLDEN  r.  HOLDEN  AND    PEARSON,   27  T.  L.  R. 

[38— Deane,  J. 


IDIOTS. 


See   Lunatics  and    Persons  of    Un- 
sound Mind. 


ILLEGAL   ARREST   AND 
IMPRISONMENT. 

See  Criminal  Law;  Trespass. 


ILLEGITIMACY. 

See  Bastardy. 


IMBECILITY. 

See  Lunatics. 


IMMIGRATION. 

See  Aliens. 


IMMORAL    CONTRACTS. 

See  Contract. 


IMPRISONMENT. 

See  Criminal  Law  and   Procedure 
Prisons  and  Reformatories. 


INCLOSURE. 

See  Commons  ;  Copyholds  and  Manors 
Highways;  Opicn  Spaces. 


INCOME   AND   CAPITAL. 

See  Real  Property  and  Chattels 
Real  ;  Settlements  ;  Trusts ; 
Wills. 
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INCOME     TAX. 

COL. 

I.  Taxable  Income. 

(«)  In  General         ....     277 
(b)  Profits  earned  Abroad  .         .     277 

[No  paragraphs  in  this  vol.  of  the  Digest,] 

II.  Assessment  and  Collection. 

(ff)  In  General  .         .         ,         .278 

(h)  Deductions         ....     278 

III.  Deduction  of  Tax  from  Rent 

OR  Annual  Payments  .        .        .    280 

I.  TAXABLE  INCOME. 

(a)  In  General. 

1.  C'umpensatloii  Authority  tinder  Licenumff 
Act,  1904  —  Interest  on  Conipensation  Fund  — 
Liahility  of  Quarter  Sessions —  Income  Taj;  Act, 
1812  (.5  &  G  Vict.  c.  35),  s.  40,  Scfted.  D— Customs 
and  Inland  Revenue  Act,  1888  (51  &  52  Vict. 
c.  8),  s.  U— Licensing  Act,  1904  (4  Edw.  7, 
c.2'i),s.  ?>— Licensing  Rules,  r.  60.] -Quarter 
sessions,  as  the  compensation  authority  under 
the  Licensing  Act,  1904,  are  liable  to  pay  income 
tax  on  money  standing  to  the  credit  of  the 
compensation  fund  whiclr  is  earning  interest. 

Where  a  person  receives  interest  from  which 
income  tax  has  not  been  deducted,  such  person 
is  liable  to  pay  income  tax  thereon,  notwith- 
standing that  by  sect.  24  of  the  Customs  and 
Inland  Revenue  Act,  1888,  the  duty  is  imposed 
upon  the  person  paying  the  interest  to  deduct 
income  tax  therefrom. 

Glamorgan   Quarter   Sessions  v.  Wilson, 
[1910]  1  K.  B.  725  ;  79  L.  J.  K.  B.  454  ;  102 
L.  T.  500  ;    74  .J.  P.  299  ;  26   T.  L.  R.  SSI- 
Bray,  J. 

2.  Profits  or  Gains — Sale  by  a  Comjjany  of  its 
Whole  l/ndertaking  to  a  New  Company  before 
Producing-Stage Reached — Income  Tax  Act,  1842 
(5  &  6  Vict,  c.'-do),  Sched.  D.]—A  rubber  syndi- 
cate, a  limited  company,  included  in  its  objects 
as  set  forth  in  its  memorandum  of  association 
(a)  the  acquisition  and  development  of  rubber 
estates  and  the  cultivation  and  manufacture 
of  rubber,  and  (J)  the  sale  of  the  whole  or  any 
part  of  the  business  or  property  of  the  company. 
It  expended  £29,500  in  the  purchase  and  deve- 
lopment of  estates,  but  finding  its  capital 
insufficient  to  develop  the  estates  until  they 
reached  the  producing-stage  it  sold  its  whole 
undertaking  to  a  new  company  at  the  price  of 
£38,500,  paid  partly  in  money  and  partly  in 
shares  in  the  new  company. 

Held— that  the  £9,000,  being  the  difference 
between  the  sums  expended  in  purchase  and 
development  and  the  sale  price,  was  not  liable 
to  income  tax. 

Tebrau  (.Iohore)  Rubber  Syndicate,  Ld.  r. 

[Farmer,  [1910]  S.  C.  906 ;  47  Sc.  L.  R.  816 

— Ct.  of  Sess. 

(b)  Profits  earned  Abroad. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


11.  ASSESSMENT  AND  COLLECTION. 

(a)  In  General. 

3.  Incorrect  Statement  of  Income — Not  Fraudu- 
lent —  Negligence  —  Penalty  —  Income  Tax  Act, 
1842  (5  &  6  Vict.  c.  35),  s.  55.]— A  person  who 
has  delivered  a  statement  of  his  income  charge- 
able with  income  tax  which,  through  negligence 
or  carelessness,  but  without  fraud,  is  incorrect, 
is  liable  to  the  penalty  of  £50  under  sect.  55  of 
the  Income  Tax  Act,  1842. 

Lord  Advocate  v.  Sawers  ((1898)  25  R.  242  ; 
35  Sc.  L.  R.  190— Ct.  of.Sess.^  approved. 

Decision  of  C.  A.  ([1909]   1  K.   B.  694  ;  78 
L.  J.  K.  B.  708  ;  100  L.  T.  275  ;  25  T.  L.  R.  342) 
reversed. 
Attorney-General  r.  Till,  [1910]  A.  C.  50  ; 

[79  L.  J.  K.  B.  141  ;  101  L.  T.  819  ;  26  T.  L.  R. 

134  ;  54  Sol.  Jo.  132  ;  47  Sc.  L.  R.  601— H.  L. 

4.  Continuity  of  Rusiness — Single  Ship  Com- 
pany—Ship Lost— Power  to  Acquire  Another 
Ship).'] — A  company  was  formed  to  purcliase  and 
trade  with  a  steamship,  and,  in  the  event  of  her 
loss  or  sale,  to  acquire  some  other  steamship, 
"  but  so  that  the  company  shall  not  own  at  any 
one  time  more  than  one  ship." 

The  company  purchased  the  31.  in  1901,  and 
traded  with  her  till  April  1st,  1906,  when  she 
was  lost  at  sea.  With  the  insurance  monej's  the 
company  purchased  the  F.,and  she  commenced 
her  voyages  on  October  17th,  1906. 

Held — that  the  company  were  carrying  on 
one  business  throughout,  ancl  that  a  new  business 
was  not  started  when  the  M.  was  lost  and  the  T'. 
was  acquired. 

Merchiston  Steamship  Co.,  Ld.  ?•.  Turner, 
[1910]  2  K.  B.  923  ;  102  L.  T.  363— Bray,  J. 

(b)  Deductions. 

5.  lied  House —  Compen-mtion  Levy — Deduc- 
tion from  Brewery  Company's  Profits  and 
Gains— Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35), 
s.  100— Licensing  Act,  1904  (4  Edw.  7,  c.  23), 
s,  3.] — The  compensation  levy  paid  by  a 
brewery  company  under  the  Licensing  Act,  1904, 
in  respect  of  licensed  premises,  which  the  com- 
pany own  and  let  to  tenants  as  tied  houses  for 
a  consequently  small  rent,  may  be  deducted  in 
arriving  at  the  assessable  amount  of  the  com- 
pany's profits  and  gains  under  Sched.  D  to  the 
Income  Tax  Acts, inasmuch  as  it  is  a  payment 
essential  to  the  earning  of  their  profits. 

Decision  of  Channell,  J.  ([1909]  1  K.  B.  711  ; 
78  L.  J.  K.  B.   492;    100  L.  T.  541  ;  73  J.  P. 
244  ;    25  T.  L.  R.  353)  reversed  (Kennedy,  L.J., 
dissenting). 
Smith   r.    Lion  Brewery  Co.,    Ld.,   [1909] 

[2  K.  B.  912  ;  78  L.  J.  K.  B.  1089  ;  101  L.  T. 

145  ;  73  J.  P.  447  ;  25  T.  L.  R.  748  ;  53  Sol. 
Jo.  696  ;  16  Manson,  326— C.  A. 

6.  Fire  Insurance  Company — Sums  Carried 
Forward.  Annually  to  Cover  Une.rpired  Ri.ths.] 
—The  respondents,  a  fire  insurance  companj-, 
had  since  1888  carried  forward  annually  in  their 
published  accounts  40  per  cent,  of  their  yearly 
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11.  Assessment  and  CoUection— Cont in  it ei7. 
premium  receipts  in  respect  of  the  annual  out- 
standing liability  for  unexpired  risks.  For  the 
year  ending  April  5th,  1906,  the  sum  thus  carried 
forward  amounted,  on  a  three  years'  average,  to 
£18,778,  and  this  sum  the  respondents  claimed 
to  deduct  in  ascertaining  their  profits  and  gains. 
The  Commissioners  found  as  a  fact  that  40  per 
cent,  of  the  premium  income  was  a  reasonable 
and  proper  amount  to  carry  forward  in  respect 
of  unexpired  risks,  and  they  therefore  came  to 
the  conclusion  that  the  respondents  were  entitled 
to  the  deduction  claimed. 

Held — that,  in  view  of  the  Commissioners' 
finding  of  fact,  the  £18,778  was  properly  deduct- 
able  by  the  respondents  in  ascertaining  their 
profits  and  gains. 

General  Accident,  Fire   and   Life  Assurance 
Corporation  v.  McGowan   ([1908]    A.    C,    207) 
distinguished. 
Clark  (Surveyoe  op  Taxes)  r.  Sun  Insur- 

[ANCE  Office,  102  L.  T.  336  ;  26  T.  L.  R.  3il 
—Bray,  J. 

7.  Payments  to  Trade  Association — Association 
Formed  for  Keeping  Up  Prices  —  Income  Tax 
Act,  1842  (5  &  6  Vict.  c.  35),  s.  100.]— The 
appellants,  who  were  manufacturers  of  steel 
hoops,  were  members  of  a  trade  association 
formed  for  the  purpose  of  keeping  up  prices,  and 
thus  earning  larger  pro'fits  by  its  members  agree- 
ing to  adhere  to  fixed  prices.  By  the  rules  of 
the  association,  if  any  member  invoiced  more  than 
the  proper  percentage  of  goods,  a  fixed  amount 
of  105.  per  ton  on  the  excess  was  paid  by  that 
member  to  the  association,  which  distributed 
the  payment  in  due  proportion  amongst  those 
members  who  had  invoiced  less  than  their  pro- 
portionate quantities.  For  the  year  1907-8 
the  appellants  sought,  in  arriving  at  the  assess- 
able amount  of  their  profits  and  gains,  to  deduct 
the  sum  of  £74  16*-.,  being  the  average  excess 
of  payments  to,  over  amounts  received  from,  the 
association,  and  likewise  the  sum  of  £241  10^. 
as  payments  towards  the  administration  expenses 
of  the  association. 

Held — that  these  payments  to  the  association 
were  proper  deductions  to  be  made  in  arriving 
at  the  assessable  amount  of  the  appellants'  profits 
and  gains,  inasmuch  as  they  were  exclusively 
expended  for  the  purposes  of  the  appellants' 
trade. 

Watney  v.  J/ms^ rare  ((1880)  5  Ex.  D.  241), 
Rlnjmney  Iron   Co.  v.  Foioler  ([1896]  2  Q.   B. 
79),  and  Brickwood  v.  Reynolds  ([lS9s]  1  Q.  B. 
95)  distinguished. 
Guest,    Keen    and    Nettlefolds,     Ld.  v. 

[Fowler,  [1910]  1  K.  B.  713  ;  79  L.  J.  K.  B. 

563  ;  102  L.  T.  361  ;  26  T.  L.  R.  337— Bray,  J. 

8.  Expenditure  when  Profit  not  Reaped  With  in 
the  Year —  Capital  or  Income  Expenditure  ? — 
Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  Sched.  D, 
Case  I,  rr.  1  and  3.] — The  mere  fact  that  ex- 
penditure is  incurred  in  order  to  earn  profits  in 
future  years,  and  is  not  solely  referable  to  a 
profit  which  is  reaped  within  the  year,  does  not 
show  that  the  expenditure  is  not  a  proper  deduc- 
tion in  estimating  the  profits  of  the  year.   Primd 


facie,  an  expense  which  recurs  each  year,  such 
as  weeding  on  a  rubber  plantation,  is  income 
expenditure,  and  is  not  a  "  sum  employed  as 
capital." 

A  rubber  company  made  a  profit  in  its  second 
year,  but  a  loss  in  its  first  year.  In  arriving  at 
the  amount  of  that  loss  for  the  purpose  of  income 
tax  assessment,  the  assessor  only  allowed  one- 
seventh  of  the  general  expenditure,  such  as 
superintendence  and  weeding,  on  the  ground  that 
at  that  time  only  one-seventh  of  the  plantation 
was  in  bearing. 

Held — that  the  whole   general    expenditure 
should  be  allowed. 
Vallambrosa  Rubber  Co.  v.  Inland  Revenue, 

[1910]    S.   C.  519;  47  Sc.  L.  R.  488— Ct.  of 

Sess, 

9.  Interest  on  Short  Loans — Income  Tax  Act, 
1842  (5  &  6  Vict.  c.  35),  s.  100,  Sched.  D.,  First 
Case,  r.  3.] — A  financial  and  investment  com- 
pany in  striking  the  balance  of  its  profits  or 
gains  is  entitled  to  debit  its  profits  with  interest 
paid  to  bankers  in  New  York  on  short  loans,  as 
such  loans  are  not  capital. 

Scottish   North  American   Trust.   Ld.  r. 

[Farmer,  [1910]  S.  C.  966  ;  47  Sc.  L.  B.  832 

— Ct.  of  Sess. 

[II.  DEDUCTION  OF  TAX  FROM  HENT  OR 
ANNUAL  PAYMENTS. 

See  also  No.  1,  supra. 

10.  Electric  Lighting  Works  —  Agreement  — 
Payment  of  Half-yearly  Sums — Income  Tax  Act, 
1853  (16  &  17  Vict.  c.  34),  s.  40.]-  By  an  agree- 
ment the  plaintiils  undertook  to  provide  a  site 
and  buildings,  and  the  defendants  undertook  to 
fit  them  up  so  as  to  provide  an  efficieiit  system 
of  electric  supply  within  the  plaintifis'  district. 
It  was  contemplated  that  it  would  be  necessary 
for  the  plaintiffs  to  borrow  money  for  the  pur- 
chase of  the  site  and  the  erection  of  the  buildings. 
The  agreement,  accordingly,  further  provided 
that  the  defendants  should  during  its  continu- 
ance pay  to  the  plaintiffs  half-yearly  such  sums 
as  should  be  equal  in  amount  to  the  sums  that 
the  pLiintiffs  should  have  paid  during  the  pre- 
ceding half-year  for  interest  and  sinking  fund 
charges,  on  such  sum,  not  exceeding  £6,000,  as 
should  have  been  borj:owed  by  the  plaintiffs  for 
the  purchase  of  the  said  site  and  the  erection  of 
the  said  buildings.  It  was  also  provided  that  the 
interest  payable  by  the  defendants  to  the  plain- 
tiffs should  be  the  actual  sum  paid  by  the 
plaintiffs. 

Held — that  the  sums  so  paid  half-yearly  by 
the  defendants  were  annual  payments  within 
sect.  40  of  the  Income  Tax  Act,  1853,  and  that 
the  defendants  were  entitled  to  deduct  income 
tax  therefrom. 
Surbiton  Urban  District  Council  r.  Cal- 

[lender   Cable   and   Construction  Co., 
Ld.,  8  L.  G.  R.  214— Warrington,  J. 

11.  Purchase  of  Tramway  Undertalcing  iy 
Local  Authority  —  Lease  to  Another  Local 
Authority— Rent  Calculated  loitk  Reference  to 
Payment  of  Purchase  Price   in   Instalments  by 
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III.  Deduction  of  Tax  from  Eent  or  Annual  Pay- 
ments—  Continued. 
Lessor — Income  Tax  Act,  1853  (16  &  17  Vict. 
c.  34),  s.  40.] — It  was  agreed  between  the  Cor- 
porations of  B.  and  P.  that  the  P.  Corporation 
should  purchase  a  certain  tramway  undertaking, 
and  should  grant  a  lease  thereof  for  thirty  years 
to  the  B.  Corporation  at  a  rent  which  would  be 
sufficient  to  enable  the  P.  Corporation  to  repay 
the  principal  of  the  loan  to  be  raised  by  them  to 
purchase  the  undertalving  and  the  interest 
thereon  by  equal  half-yearly  instalments  of  such 
principal  and  interest  within  the  period  of  thirty 
years.  The  B.  Corporation  claimed,  in  paying 
the  rent,  to  be  entitled  to  deduct  income  tax 
under  sect.  40  of  the  Income  Tax  Act,  1853,  on 
the  whole  amount  of  the  half-yeaily  instalments 
paid  by  them. 

Held — that  upon  the  true  construction  of 
the  agreement,  the  rent  was  fixed  without 
relation  to  income  tax,  and  that  the  B.  Corpora- 
tion were  entitled  to  deduct  such  tax  from  the 
rent  under  sect.  40  of  the  Income  Tax  Act,  1853, 
and  that  the  payment  of  rent  after  such 
deduction  amounted  in  law  to  payment  of  the 
full  rent  so  as  to  discharge  their  obligations 
under  the  agreement. 

Poole  Corpokatiox  v.  Bournemouth  Cor- 

[PORATION,  130  L.  T.  Jo.  177  ;   74  J.  P.  N.  C. 

592— Neville,  J. 


12.  Insurance  Company  —  Income  from  In- 
vestments Taxed  at  Source — Tax  Deducted  from 
Annuities  Pa !/a hie  by  Company — Anmdties  Pay- 
able from  "  Profits  or  Gains  brought  into  Charge" 
—  Customs  and  Inland  Eerenue  Act,  1888  (51  &  52 
Vict.  c.  8),s.  24,  .?«&-«.  3 — Costs  against  Crown  in 
Revemie  Cases.'] — An  insurance  company  in  con- 
sideration of  certain  monej^  payments  gi-anted 
annuities  which  were  charged  on  the  whole  funds 
of  the  company.  The  company  had  a  large 
income  from  invested  capital  from  which  income 
tax  was  deducted  at  the  source,  and  the  amount 
so  paid  was  larger  than  if  the  company  had  been 
assessed  on  profits  under  Sched.  D.  The  income 
from  invested  capital  was  much  larger  than  the 
sura  paid  each  year  as  annuities.  The  company 
also  had  an  income  from  premiums,  etc.,  not  taxed 
at  the  source.  No  particular  fund  was  set  apart, 
earmarked,  or  specially  charged  in  the  books  of 
the  company  with  the  payment  of  the  annuities. 
In  paying  the  annuities  the  company  deducted 
the  amount  of  the  income  tax  due  in  respect 
thereof,  and  retained  the  amount  of  the  tax  so 
deducted. 

Held — that  the  company  was  entitled  to 
retain  the  amount  of  the  tax  so  deducted,  inas- 
much as  where  annuities  such  as  those  payable 
by  the  company  are  charged  upon  a  tax-bearing 
fund  amply  sufficient  to  pay  them  in  full,  though 
not  set  apart  for  that  purpose,  they  cannot  be 
held  to  be  "  not  payable  "  or  "  not  wholly  pay- 
able" out  of  profits  or  gains  brought  into  charge 
within  the  meaning  of  sect.  24,  sub-sect.  3,  of 
the  Customs  and  Inland  Revenue  Act,  1888. 

Decision  of  the  Court  of  Session  ([1909]  S.  C. 
847;  46  Sc.  L.  R.  499)  reversed.     Ordered  that 


the  respondent  do  pay  to  the  appellants  their 

costs  here  and  below. 

Edinburgh    Life  Assurance    Co.   v.  Lord 

[Advocate,  [1910]  A.  C.  143  :  79  L.  J.  P.  C. 

41  ;  101  L.  T.  826  ;  26  T.  L.  R.  146  ;  54  8ol.  Jo. 

133  ;   [1910]  S.  C.  (H.  L.)  13  ;  47  Sc.  L.  R.  94 
— H.  L. 


INCORPOREAL     HEREDITA- 

MENTS. 

See   Real    Property   and    Chattels 
Real. 


INDECENT  ASSAULT. 

See  Criminal  Law. 


INDECENT  EXPOSURE. 

See  Criminal  Law. 


INDEMNITY. 

See  Criminal  Law,  No.   50 ;    Trust3 
No.  2. 


INDIA. 

See  Dependencies  and  Colonies. 


IN- 


INDICTMENTS       AND 
FORMATIONS. 

See  Criminal  Law  and  Procedure. 


INDUSTRIAL,      PROVIDENT, 
AND  SIMILAR  SOCIETIES. 

See    Clubs  ;      Friendly    Societies  ; 
Trade  and  Trade  Unions. 

1.  Dispute  between  3Iemb^r  and  Society — Stay  of 
Proceedinqs — Arbitration — lyidtLstrial  and  Provi- 
dent Societies  Act,  1893  (56  &  57  Vict.  c.  39;, 
s.  49.] — The  rules  of  a  provident  society  provided 
that  all  disputes  arising  between  a  member  and 
the  society  should  be  settled  by  arbitration.  An 
action  having  been  commenced  by  a  member  of 
the  society  for  a  declaration  (a)  that  resolutions 
passed  by  the  committee  of  the  society  pur- 
porting to  permit  certain  members  to  withdraw 
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Industrial,  Provident,  and  Similar  Societies— 

Continued. 
from  their  membership  or  to  give  up  shares,  and 
authorising  payments  consequent  thereon  ;  and 
(J)')  further  resolutions  authorising  the  conveyance 
of  land  belonging  to  the  society  to  certain 
members  in  consideration  of  the  cancelling  of 
their  shares  v^ere  ultra  vires  and  void,  the  defen- 
dants applied  that  all  proceedings  in  the  action 
might  be  stayed  on  the  ground  that  the  matters 
in  difference  between  the  parties  were  disputes 
within  the  meaning  of  sect.  49  of  the  Industrial 
and  Provident  Societies  Act,  1893. 

Held— that  the  disputes  came  within  the 
purview  of  sect.  49,  and  that  the  proceedings 
must  be  stayed. 

Stone  V.  Liverpool  Marim  Society  ((1894) 
63  L.  J.  Q.  B.  471)  applied. 

Cox  r.  Hutchinson,  [1910]  1  Ch.  513 ;  79  L.  J. 
[Ch.  259  ;  102  L.  T.  213  ;  26  T.  L.  R.  263  ;  54 

Sol.  Jo.  271— Warrington,  J. 

2.  Winding-up — Extension  of  Objects — Neio 
Department — Separate  Rules —  Unregistered — No 
Poiver  of  Liquidators  to  Deal  with  Assets  of  New 
Department.}— A.  society,  formed  for  the  purpose 
of  carrying  on  trade  as  general  dealers,  manu- 
facturers and  agents,  was  registered  under  the 
Industrial  and  Provident  Societies  Act,  1876, 
and  its  rules  were  duly  registered.  Subsequently 
a  building  department  of  the  society  was  formed, 
and  separate  rules  for  the  building  department 
were  approved  of  at  a  special  general  meeting  of 
the  society,  but  neither  the  building  department 
nor  its  rules  were  registered  under  any  Act. 
Subsequently  it  was  decided  to  wind  up  the 
society,  and  liquidators  were  appointed  for  the 
purpose  of  winding  up  its  affairs  : — 

Held — that  the  building  department  and  the 
society  were  not  separate  societies  ;  but  that  the 
building  department,  not  being  registered,  had 
no  legal  existence,  and  could  not  be  wound  up 
in  the  present  liquidation,  or  under  the  Com- 
panies Acts,  and  that  the  liquidators  of  the 
society  had  no  power  to  deal  with  the  assets  of 
the  building  department,  which  must  be  admin- 
istered in  a  separate  Chancery  action. 

In  ke  Londonderry  Equitable  Co-Opeba- 

[tia'e  Society,   [1910]  1  I.  R.  69— Ross,  J., 

Ireland. 


INDUSTRIAL  SCHOOLS. 

See  Prisons  and  Reformatobies. 


INEBRIATES. 

See  Intoxicating  Liquors, 


INFANTS. 

I.  Custody  of  Infants 
II.  Guardianship 

III.  Liability  of  Infants. 

(a)  Contracts  .... 
■(V)  Necessaries  .... 
[No  paragraphs  iu  this  vol.  of  the  Digest.] 

(0   Torts 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(</)  Miscellaneous 

IV.  Property  of  Infants     . 

V.  Generally       .... 
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For  Cruelty  to  Children  and  Offences  under 
the  Children  Act,  1908,  see  Criminal  Law  and 
Procedure,  II.  (h),  II.  (v). 

See  also  Bastardy  ;  Criminal  Law, 
No.  52,  II.  (v)  ;  Education,  IV., 
No.  12  ;  Executors,  No.  17  ; 
Gaming,  No.  17 ;  Husband  and 
WiB'E ;  Intoxicating  Liquors  ; 
Master  and  Servant,  Nos.  78, 
83,  84,  85  ;  Negligence,  Nos.  2,  4, 
5  ;  Practice,  No.  14  ;  Wills,  No.  33. 

I.  CUSTODY  OF  INFANTS. 

See  Husband  and  Wife,  No.  19. 

U.  GUARDIANSHIP. 

See  also  HUSBAND  AND  Wipe,  XI.  (4). 

1.  Infant  —  Maintetiance  —  Guardian  — 
Acroutit.] — By  the  will  of  a  testator  who  died  in 
1901  the  widow  was  left  a  moiety  of  the  estate 
for  life,  the  other  moiety  being  left  in  trust  for 
his  two  children,  a  son  and  daughter.  The  will 
provided  that  the  trustees  in  the  exercise  of  their 
statutory  power  to  pay  the  whole  or  any  part  of 
the  income  of  property  held  in  trust  for  infants 
to  parents  or  guardians  should  not  be  liable  to 
account,  but  should  have  fuU  power  to  pay  the 
whole  income  to  the  widow  (who  was  appointed 
guardian),  she  maintaining  his  children  thereout. 
An  income  of  £3,000  a  year  for  the  maintenance 
of  the  children  was  agreed  upon,  and  £18,847 
paid  to  the  widow  between  the  death  of  the 
father  and  the  date  at  which  the  son  attained 
the  age  of  twenty-one.  The  son  was  not  properly 
maintained  ;  he  required  special  medical  atten- 
tion, but  his  welfare  was  the  last  consideration 
and  economy  the  first.  The  committee  of  the 
son's  estate  asked  for  a  declaration  that  the  son 
had  not  been  properly  maintained  during  the 
period  between  the  death  of  his  father  and  his 
attaining  twenty-one,  and  to  have  an  account 
taken  on  that  footing, 

Held — that  where  money  is  paid  on  a  con- 
dition, the  Court  will  see  the  condition  strictly 
fulfilled.  The  widow  had  not  performed  the 
condition  upon  which  the  money  was  paid,  and 
there  must  be  a  declaration  that  the  widow  was 
liable  to  account  for  the  £18,847,  but  she  was 
entitled   to   be   allowed   a   proper   sum   for  the 
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1 1 .  Guardianship — Coat i nued. 

maintenance  and  education  of  the  plaintiff  and 

liis  sister  during  the  same  period. 

Mackae  v.  Harness,  103  L.  T.  629— Eady,  J. 

III.  LIABILITY  OF  INFANTS. 

(a)  Contracts. 

See  Master  and  Servant,  Nos.  lil,  142. 

(b)  Necessaries. 

[No  paragiaplis  in  this  vol.  of  tlieDifje.st.] 

(c)  Torts. 
[\o  paragi-aphs  in  tliis  vol.  of  the  Digest.] 

(d)  Miscellaneous. 

2.  Action  hji  Xcxt  Friend — Costs  vf  Unsuccessful 
Litir/ation — Iiideninity.'\ — An  infant  is  prima 
facie  liable  to  indemnify  his  next  friend  against 
costs  properly  incurred  on  his  behalf,  and  such 
liability  will  be  enforced  by  making  the  infant's 
property  available  to  recoup  the  next  friend  in 
all  cases  where  the  Court  is  satisfied  that  the 
litigation  has  been  prompted  by  motives  of 
benevolence  towards  the  infant,  and  has  been 
conducted  in  his  interest  and  with  diligence  and 
propriety. 

Steeden  v.  Walden,   [1910]    2    Ch.   393  ;    79 

[L.J.  Ch.  613;103L.T.  135;26T.L.  R.  590; 

54  Sol.  Jo.  681— Eve,  J. 

IV.  PBOPERTY  OF  INFANTS. 

See  also  TuusTS,  No.  9. 

3.  Infant  Tenant  in  Tail  in  Remainder — Main- 
tenance— Order  Purporting  to  Authorise  a  Mort- 
gage of  Infant's  Estate — Remaindermen  not 
Parties  to  the  Action — Order  Declaring  Infant 
Trustee  and  A])jwinting  Persons  to  Mortgage — 
Deed  of  Disentail  and  Mortgage — Orders  made 
per  incuriam — Orders  and  Deed  Inoperative.^ — 
An  infant  was  entitled  under  the  legal  limitations 
of  a  will  (without  the  intervention  of  trustees)  to 
real  estates  for  an  estate  tail  in  remainder  after 
a  life  estate.  Orders  were  made  by  the  Court 
that  sums  for  the  maintenance  of  the  infant 
should  be  raised  by  a  charge  upon  the  interest  of 
the  infant  in  the  settled  estates,  and  such  a  deed 
was  executed.  A  further  order  was  made 
declaring  the  infant  a  trustee  of  his  interest,  and 
appointing  persons  to  disentail  and  mortgage  it 
for  the  above  purpose.  The  persons  entitled  to 
estates  in  remainder  after  the  estate  of  the  infant 
were  not  parties  to  any  of  the  actions  or  pro- 
ceedings in  which  the  orders  were  made.  A  deed 
of  disentail  and  mortgage  was  made  under  the 
later  order,  and  subsequently  all  the  moneys 
secured  were  paid  off  and  the  mortgagees  recon- 
veyed  the  estates  as  directed  by  the  orders. 

Held — that,  as  regards  the  authority  to  mort- 
gage the  settled  estates,  the  earlier  orders  were 
made  wr  incuriam  and  without  jurisdiction,  and 
were  inoperative  ;  that  therefore  the  later  order, 
which  was  founded  on  the  earlier  ones,  did  not 
come  within  sect.  30  of  the  Trustee  Act,  1893, 
and  was  also  made  without  jurisdiction  ;  that 


none  of  the  orders  were  binding  upon  the 
remaindermen  ;  that  the  deed  of  disentail  and 
mortgage  was  consequently  unauthorised  and 
inoperative  ;  and  that  the  estates  remained  subject 
to  the  subsisting  uses  of  the  will,  notwithstanding 
the  order  and  the  deed. 
In  re  Hambrough's  Estate,  Hambeough  i-. 

[Hambrocgh,  [1909]  2  Ch.  620  ;  79  L.  J.  Ch. 

19  ;     101    L.    T.    521  ;     53     Sol.    Jo.    770— 
Warrington,  J. 

V.  GENERALLY. 

4.  Capacity — Member  of  Coriioration — ''■Any 
Person"  —  Eligibility  of  Infant  as  Member — 
Local  Act— The  Royal  Naval  School  Act,  1840 
(3&  4  Vict.  c.  Ixxxvi.),  s.  3.]— A  local  Act  under 
which  a  school  was  incorporated  provided  that 
any  ''  person "  who  should  pay  a  certain  sum 
should  be  a  member  of  the  corporation  of  the 
school.  An  infant,  a  pupil  of  the  school,  paid  the 
sum  and  claimed  to  vote  as  a  member  of  the 
corporation.  The  Act  neither  authorised  the 
inclusion  of  an  infant  as  a  member  nor  nega- 
tived it. 

Held— upon  the  construction  of  the  Act  and 
the  circumstances  of  the  case,  that  an  infant  was 
not  eligible  as  a  member  of  the  corporation. 
In  re  Royal  Naval  School,    Seymour    v. 

[Royal  Naval  School,  [1910]  1  Ch.  806 ; 

79  L.  J.  Ch.  366  ;  102  L.  T.  490  ;  26  T.  L.  R. 
382  ;  54  Sol.  Jo.  407— Eve,  J 


INFECTIOUS   DISEASES. 

<S'ee  Animals  :  Public  Health. 


INHABITED  HOUSE  DUTY. 

See  Income  Tax. 

INHERITANCE. 

See  Descent  and  Distribution  ;  Real 
Property  and  Chattels  Real. 
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INJUNCTIONS. 

I.  Interlocutory 
II.  Mandatory 
in.  General  .... 

See  also  Companies,  Nos.  19,  21,  54  ; 
Copyright  ;  Landlord  and  Ten- 
ant, Nos.  11,  21  ;  Local  Govern- 
ment, No.  19;  Nuisance;  Prac- 
tice ;  Trade,  No.  1 ;  Trade  Marks, 
No.  18. 

I.  INTERLOCUTORY. 

See  also  No.  5,  infra. 
1 .  Interlocutory  Injunction  Granted  by  Probate 
Division — Undertaking  as  to  Damaegs — Applica- 
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I.  Inteilocutory— Continued, 
tion  to  Enforce  Undertaking — Division  to  lohieh 
Application  should  be  Made — Alleged  Delay  in 
making  Application.] — Where  an  interlocutory 
injunction  has  been  granted  by  the  Probate 
Division  on  the  usual  undertaking  as  to  damages, 
and  an  application  is  subsequently  made  to 
enforce  that  undertaking,  such  application 
should  be  to  that  Division,  and  not  to  the 
Chancery  or  King's  Bench  Division. 

Although  it  cannot  be  said  that  under  no 
circumstances  ought  delay  in  making  the 
application  to  be  an  element  to  be  considered, 
yet  the  right  to  enforce  an  undertaking  as  to 
damages  is  not  lost  if  the  application  was  not 
made  when  the  injunction  was  dissolved  or 
when  the  action  came  on  for  trial  ;  but  all  the 
circumstances  of  the  case  must  be  taken  into 
account. 

Dictum  of  Jessel,  M.E.,  on  this  point  in 
Smith  V.  Day  ((1882)  21  Ch.  D.  421)  dissented 
from. 

Gi^ffith  V.  Blake  ((1881)  27  Ch.  D.  471) 
considered. 

Decision  of  Evans,  Pres.,  affirmed. 
In   be  Hailstone,  Hopkinson    c.    Carter. 
[102  L.  T.  877— C.  A. 

2.  Local  Authority  —  Motion  to  Restrain 
Removal  of  Drinking  Fountain — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  .55),  s.  51.  j— A  fountain 
had  been  removed  by  a  local  authority  prior  to 
the  issue  of  a  writ  claiming  an  injunction  to 
restrain  the  authority  from  removing  it. 

Held — that  no  order  could  be  made  on  a 
motion  for  an  injunction,  but  that  an  order  could 
be  made  for  the  fountain  to  be  replaced,  if  at 
the  trial  the  Court  should  decide  that  it  ought  to 
be  replaced. 

Woodward  v.  Battersea  Corporation,  74 
[J.  P.  N.  C.  136— Neville,  J. 

II.  MANDATORY. 

See  No.  .").  infra  ;   HIGHWAYS,  No.  15. 

III.  GENERAL. 

S:^e  also  Husband  and  Wife,  No.  16. 

3.  Complaint  by  Attorney-General  —  Case 
Proved— Rigid  to  Injunction.]  —The  Attorney- 
General,  coming  to  complain  that  a  public  body 
is  exceeding  its  powers,  or  committing  some 
ofiEence  against  a  statute,  is  not  entitled  as  a 
matter  of  right  to  say  that,  in  all  circumstances, 
on  proving  his  case,  the  Court  is  bound  to  grant 
an  injunction. 

Dictum  of  Kekewich,  J.  ([1908]  2  Ch.  551, 
562  ;  77  L.  J.  Ch.  836  ;  98  L.  T.  310  ;  72  J.  P. 
20  ;  24  T.  L.  R.  126)  overruled. 

Dicta  of  Farwell,  J.  in  Attorney- General  v. 
Wimbledon  House  Estate  Co.  ([1904]  2  Ch.  31, 
42),  and  of  Vaughan  Williams,  L.J.  in  Attorney- 
General  v.  London  and  Aorth  Western  Railway 
Co.  ([1900]  1  K.  B.  78,  87)  approved. 
Attorney-General   v.  Birmingham,  Tame, 

[and    Kea    District    Drainage    Board, 

[1910]   1  Ch.  48  ;  79  L.  J.  Ch.  137  ;  101  L.  T. 

796  ;  74  J.  P.  57  ;  26  T.  L.  R.  93  ;  54  Sol.  Jo 
198;  8  L.  G.R.I  10— C.  A 


4.  Wife's  Bill  of  Costs  Against  Husband  in 
Divorce  Suit  —  Xon-compliance  with  Order  to 
Pay  —  Legacy  Due  to  Husband  — I nju7iction  to 
Restrain  'Payment— R.  S.  C,  Ord.  68,  r.  1.]— 
Where  a  husband  had  failed  to  obey  an  order 
to  pay  certain  taxed  costs  incurred  by  wife  in 
a  suit  for  divorce,  and  where  he  was  entitled  to 
a  legacy  : — 

Held— that  there  was  power  to  grant  an 
injunction  restraining  the  payment  of  the  legacy 
over  to  him. 

Bullus  I'.  Bullu.s,  102  L.  T.  399  ;  26   T.  L.  R. 
[330 ;  54  Sol.  Jo.  343— Bigham,  Pres. 

See  S.  C.  under  Husband  and  Wife,  XI.  (2). 

5.  Contract  of  Service — Head  Master  of  Non- 
/jroriJed  School — Majiagers — Notice  of  Dismissal 
-Edunifhrn  Act,  1902  (2  Edic.  7,  (-.'42),  s.  7.]— 
The  managers  of  a  non-provided  public  elemen- 
tary school  passed  a  resolution  to  terminate  the 
head  master's  agreement  with  them,  and  sent 
him  three  months'  notice  in  writing  ;  bat  there 
was  considerable  doubt  whether  the  notice  was 
valid,  and,  if  it  was  valid,  whether  it  required  the 
consent  of  the  local  education  authority. 

Held — that  notwithstanding  Davis  w.Forman, 
([1894]  3  Ch.  654)  and  similar  cases  the  Court 
had  power  to  grant  an  interim  injunction  against 
the  managers. 

Young  v.  Cuthbert  ([1906]  1  Ch.  451)  applied. 
Crisp  r.  Holden,  54  Sol.  Jo.  784— Evans,  Pres. 


INJURIES  TO  PASSENGERS. 

See  Negligence  ;  Railways. 


INNS    AND    INNKEEPERS. 

I.  Duty  to  Receive  Guests. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Liability  for  Loss  of  Goods. 

iSee  a7.so  Intoxicating  Liquors;  Land- 
lord AND  Tenant. 


INNS    OF    COURT. 

See  Barristers. 


INQUEST. 

See  Coroners. 


INSANITY. 

See  Lunatics. 
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INSOLVENCY. 

See  Bankruptcy  and  Insolvency. 
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(&)  "  Carrying  on  Business  "     . 
[No  paragraphs  iti  this  vol.  of  the  Digest.] 
(p)  Construction  of  Policy        .  293 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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V.  Marine. 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 
(o)  Total  Loss,  and  Constructive  Total 
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See  aUo  Friendly  Societies,  Nos.  4, 
5,  6  ;  Income  Tax,  Nos.  6,  12 ; 
MA.STER  and  Servant,  No,  30 ; 
Waters,  II.  (d). 


Months  of  the  Registration  of  the  Holder's 
Name  —  Liability  of  Company.']  —  A  coupon 
insurance  policy  against  accident  was  issued  by 
the  appellant  company,  which  provided  that  a 
claim  by  the  assured  must  be  made  within  twelve 
months  of  the  registration  of  the  holder's  name. 
H.  filled  up  the  coupon,  and  sent  it,  together 
with  the  requisite  premium,  to  the  company  for 
registration  on  December  25th,  1905.  On  Janu- 
ary 4  th,  1906,  he  received  a  letter,  dated  the  pre- 
vious day,  enclosing  an  official  aclinowledgment, 
dated  December  29th,  1905.  The  company  did 
not,  in  fact,  lieep  a  regular  register  of  the  names, 
but  in  practice  the  applications  were  stamped, 
dated,  and  filed  on  being  received,  after  wliich 
intimation  was  sent  to  the  holder  of  the  coupon, 
stating  that  the  coupon  had  been  duly  received 
and  registered.  On  December  28th,  1906,  H.  was 
injured  in  a  railway  accident,  and  died  on 
December  29th,  and  his  widow  made  a  claim  to 
the  company  on  January  2nd,  1907. 

Held — that  it  was  on  the  appellant  company 
to  prove  the  date  of  registration,  and  that  they 
had  failed  to  prove  that  the  claim  was  not  made 
within  twelve  months  of  registration  of  the 
deceased's  name,  and  that,  the  balance  of  proba- 
bilities being  also  against  them,  they  were  liable 
on  the  policy. 

Decision  of  the  First  Division  of  the  Court  of 
Session  ([1909]  S.  C.  344  ;  46  Sc.  L.  R.  150) 
affirmed. 


I.  ACCIDENT. 

1.  Coupon  Insurance  Policy  - 
Policy  —  Claim,    to    be    Made 
Y.D, 


General  Accident,  Fire,  and  Life  Assur- 
[ANCE  Corporation,  Ld.  r.  Robertson  (or 
Hunter),  [1909]  A.  C.  404  ;  79  L.  J.  P.  C.  1  : 
101  L.  T.  135  ;  25  T.  L.  R.  685  ;  53  Sol.  Jo. 
649  ;  ri909]  S.  C.  (H.  L.)  30  :  46  Sc.  L.  R.  786 
— H.  L. 

2.  Proviso Ayalnst Wilful orXegll(/e>itKrposure 
to  Unnecessary  Danger  or  Peril— Going  too  Near 
Edge  of  CUff'— Correct  Inferenee.^—A  policy  of 
accident  insurance  contained  a  proviso  against 
wilful  or  negligent  exposure  of  the  assured  to 
unnecessary  danger  or  peril.  The  assured  was 
seen  near  the  edge  of  a  cliff  stooping  as  though 
looking  for  flowers.  He  had  previously  announced 
his  intention  of  looking  for  wild  flowers.  Subse- 
quently his  body  was  found  at  the  foot  of  the 
cliff.     No  one  saw  him  fall. 

Held— that  the  arbitrator  was  right  in  draw- 
ing the  inference  that  the  assured  went  too  near 
the  edge  of  the  cliff  and  in  so  doing  was  running 
a  risk  which  no  prudent  man  would  have  run, 
and  that  therefore  the  above  proviso  applied. 
Walker  v.  Railway  Passengers  Assurance 
[Co.,  129  L.  T.  Jo.  64— C.  A. 

II.  FIRE. 

See  also   Income  Tax,   No.   6  ;    Land- 
lord AND  Tenant,  No.  11. 

3.  Ratlfeatlon  of  Insurance  After  Loss — Slip 
— Description  of  Property  Insured.] — A  contract 
of  fire  insurance  made  without  authority  on 
behalf  of  a  principal  cannot  be  ratified  by  the 
principal  after  a  loss_  has  occurred  within  his 
knowledge. 

Conditiom  of       The  plaintiffs,  who  had  a  pianoforte  factory  at 
within    Twelve    New  Southgate,   insured    it    at    Lloyd's.     The 
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II.  Yiv&  — Continued. 

insurance  was  effected  through  a  bank  manager 
at  New  Soutligate,  who  thereafter  moved  to  the 
Bank  House,  Newington  Green,  and  notified  the 
insurance  broker  of  his  change  of  address.  In 
negotiations  for  a  fresh  policy  with  new  under- 
writers, the  insurance  broker  made  out  and  got 
initialled  the  following  slip  :  "  Insured  on  account 
of..  .  .  on  building  (Pianoforte  Factory).  Grover 
and  Grover  (Ltd.),  The  Bank  House,  Newington 
Green,  N." 

Held — that  the  underwriters  were  entitled  to 
assume  that  the  plaintiffs'  factory  was  situated 
at  the  place  mentioned  on  the  slip. 
Grover  AND  Grover,  Ld.  v.  Mathews,  [1910] 

[2  K.  B.  401  ;  79  L.  J.  K.  B.  102.5  ;  102  L.  T. 

650  ;  26  T.  L.  R.  411  ;   15    Com.    Cas.    249— 
Hamilton,  J. 

4.  Statutory  Condition — Gasoline  "Stored  or 
Kept''  in  Instired  JHuilding — Ontario.^ — A 
statutory  condition  applicable  to  fire  insurance 
in  Ontario  provided  that  the  insurance  com- 
pany should  not  be  liable  for  loss  or  damage 
occurring  while  gasoline  was  "stored  or  kept" 
in  the  insiu'ed  building.  The  appellant  insured 
a  building  used  by  him  as  a  drug  store  and 
furniture  shop.  He  had  an  assistant,  a  qualified 
chemist,  who  used  the  upper  part  of  the  building 
as  a  dwelling-house.  This  assistant  had  a  gasoline 
stove  which  he  had  used  occasionally  for  domestic 
purposes  and  later  on  he  brought  it  down  to  the 
shop  and  used  it  in  making  syrups,  and  while 
doing  so  the  building  took  fire  and  was  burnt 
down.  The  only  gasoline  in  the  building  was 
the  small  quantity  which  was  in  the  stove. 

Held — that  the  expression  in  the  statutory 
condition  as  to  gasoline  being  "stored  or  kept" 
imported  the  notion  of  warehousing  or  depositing 
for  safe  custody  or  keeping  gasoline  in  stock  for 
trade  purposes,  and  did  not  apply  to  the  small 
quantity  which  was  in  the  stove  for  consumption 
and,  consequently,  that  there  had  been  no  breach 
of  the  condition  and  that  the  appellant  was 
entitled  to  recover  from  the  insurance  company. 

Decision  of  Supreme  Court  of  Canada  (41  Can. 
S.  C.  R.  491)  reversed. 
Thompson  v.  Equity  Fire  Insurance  Co. 

[AND  Union  Bank  of  Canada,  [1910]  A.  C. 

592  ;  80  L.   J.    P.  C.    13;  103   L.  T.  153  ;  26 
T.  L.  R.  616— P.  C. 

III.  GENERAL. 

See   also    Bankruptcy,    Nos.    36,    37  ; 
Guarantee,  II. 

5.  TIieft—ErcejMon— Theft  hy  Memher  of  Staff 
—Employ^  an  Accessory  before  the  Fact.'\ — A 
policy  issued  by  the  defendant  insuring  against 
loss  by  theft  or  robbery  or  burglary,  contained 
the  following  clause  :  — "  Provided  always  that 
there  shall  be  no  claim  on  this  policy  .  .  .  for 
loss  by  theft,  robbery,  or  misappropriation  by 
members  of  the  assured's  .  .  .  business  staff 
..."  A  theft  of  the  assured's  goods  having 
been  committed  by  a  gang  of  men  who  gained 
admittance  to  the  insured  premises  through 
the  agency  of  an  employe  of  the  assured  : — 

Held — that  there  had  been  a  loss  by  theft 
by  a   member    of   the   assured's   business   staff 


within  the  meaning  of  the  proviso  in  the  policy, 
and  therefore  that  the  defendant  was  not  liable. 

Decision  of  Walton,   J.   ([1910]  W.  N.  147  ; 
102  L.  T.   915;    26  T.   L.    R.  501  ;    54  Sol.    Jo. 
565)  affirmed. 
Saqui    and    Another    r.    Stearns,     [1910] 

[\V.  N.  257  ;    103  L.  T.  583  ;   27  T.  L.  R.  105  ; 
55  Sol.  Jo.  91— C.  A. 

6.  Fidelity  —  Assistant  Ocerseer  —  Clerk  to 
Parish  Conncil — Defalcations  in  Accounts  as 
Clerk  not  Covered  by  Policy  Given  to  Guardians 
in  Respect  of  Defaulter  s  Appointment  as  Assistant 
Overseer.'] — A.  was  appointed  assistant  overseer 
of  the  parish  of  H.,  and  by  virtue  of  his  appoint- 
ment under  sect.  17,  sub-sect.  2,  of  the  Local 
Government  Act,  1894,  he  became  clerk  to  the 
parish  council  of  H.  The  defendants  entered  into 
a  bond  guaranteeing  the  faithful  performance  of 
his  duties  as  assistant  overseer.  A.  committed 
defalcations  in  respect  of  moneys  received  by 
him  as  clerk  to  the  parish  council. 

Held — that  the  defalcations  of  H.  in  relation 
to  the  parish  council  accounts  were  not  covered 
by  the  terms  of  the  bond  guaranteeing  the 
faithful  performance  of  his  duties  in  the  office  of 
assistant  overseer. 

CospoRD  Union  AND  Others  *■.  Poor  Law  and 

[Local   Governmknt  Offickrs'  Mutual 

Guarantee  Association,  Ld.,  103  L.  T.463  ; 

8  L.  G.  R.  995— Div.  Ct. 

7.  Fidelity — Two  Policies  Covering  Loss  by 
Defalcations  of  Employis — Policies  not  Coter- 
minous —  Loss — Contribution  Between  Insurers.] 
— The  plaintiffs,  an  American  insurance  com- 
pany, issued  a  policy  by  which  they  covenanted 
to  pay  an  American  bank  for  any  loss  or  damage 
caused  by  dishonesty  of  an  employ^,  the  liability 
for  any  individual  employ^  not  to  be  greater 
than  the  amount  set  against  his  name  in  a 
schedule.  Among  the  persons  named  in  the 
schedule  was  K.,  who  was  insured  up  to  |2,500. 
Tue  bank  also  took  out  a  policy  at  Lloyd's  for 
£40,000,  and  by  this  policy  the  underwriters 
were  to  be  liable  for  loss  sustained  by  the  loss 
or  destruction  on  the  assured's  premises  of  bonds, 
banknotes,  and  other  documents,  owing  to  fire 
or  burglary,  and  also  for  loss  through  the  dis- 
honesty of  clerks  or  other  employes.  During  the 
curiencyof  the  two  policies  K.  made  defalcations 
to  the  extent  of  |2,t)S0.  The  bank  claimed  from 
the  plaintiffs  the  full  amount  of  the  insurance — 
#2,500,  leaving  a  balance  not  covered  by  that 
policy  of  $180.  The  bank  then  claimed  and 
were  paid  the  $180  on  the  Lloyd's  policy.  In  an 
action  by  the  plaintiffs  against  the  defendant, 
one  of  the  underwriters  on  the  Lloyd's  policy, 
who  admitted  that  some  contribution  was 
due  : — 

Held — (1)  that  English  law,  and  not  American 
law,  applied  ;  and  (2)  that  the  defendant  was 
liable  on  the  basis  that  the  underwriters  should 
bear  a  proportion  of  the  whole  loss  of  $2,680  in 
the  ratio  of  2,680  to  2,500. 

American  Surety  Company  of  New  York 
\y.  Wrightson,  27  T.  L.  R.  91— Hamilton  J. 
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IV.  LIFE. 

See    also    Criminal     Law,    II.    (h) ; 
Mortgage,    XVI. 
(a)  Avoidance  of  Policy   and  Kecovery   of 
Premium  :  Insurable  Interest. 
See  Criminal  Law,  No.  53. 
(b)  "  Carrying  on  Business." 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Construction  of  Policy. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Jurisdiction  of  Justices. 

it-'o  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Practice. 

See  also  MORTGAGE,  No.  6. 

8.  Fund  Deposited  in  Court — Application  for 
Payment  of  Dividends  —  Petition  —  Assurance 
Companies  Act,  1909  (9  Edw.  7,  c.  49),  ss.  1,  2— 
Board  of  Trade  Order,  1910,  rr.2,  4,  9—^.  S.  C, 
Ord.  55,  r.  2  (3).] — An  application  for  payment 
out  of  dividends  on  stock  lodged  in  Court  by  a 
corporation  or  company  in  respect  of  its  life 
assurance  business  in  pursuance  of  sects.  1  and  2 
of  the  Assurance  Companies  Act,  1909,  and  of 
r.  2  of  the  Board  of  Trade  Order,  1910,  should  be 
made  by  petition  unless  and  until  a  new  Rule  of 
Court  be  made  directing  them  to  be  made  by 
summons  in  chambers. 

In    re  Eoyal    Exchange  Assurance  Cor- 

[PORATION,  [1910]  W.  N.  211  ;    129  L.  T.  Jo. 

571  ;  45  L.  J.  N.  C.  666— Neville,  J. 

(f)  Transfer,  Mortgage  and  Alteration  of 
Eights. 

See  also  Mortgage,  Xo.  5. 

9.  Insurance  for  Benejit  of  Wife — Assignment 
hy  Husband  during  Lifetime  of  Wife — Interest  or 
Spes  Successionis — Married  Women's  Property 
Act,  1870  (33  &  34  Vict.  c.  93),  s.  10.]— Where 
a  trust  is  created  by  a  policy  of  insurance 
expressed  to  be  made  by  a  husband  for  the 
benefit  of  his  wife  under  sect.  10  of  the  Married 
Women's  Property  Act,  1870,  the  interest  of 
the  husband  in  the  policy  is  (subject  to  the 
trust  in  favour  of  the  wife)  an  interest  capable 
of  assignment  by  the  husband  during  the 
lifetime  of  the  wife. 

ROBB  r.WATSON,  [1910]  1  I.E.  243  ;  44  I.  L.  T. 
[151 — Ross,  J.,  Ireland. 

(g)  Miscellaneous. 

10.  Life  Assurance  Company — Transfer  of  Busi- 
ness— Return  of  Deposit — No  Abandonment  of 
Claims  hy  Policy -Holders — Life  Assurance  Com- 
panies Acts,  1870  (33  k  34  Vict.  c.  61),  ss. 
3,  14  ;  and  1872  (35  &  36  Vict.  c.  41),  s.  7.]  — 
A  life  assurance  company  is  not  entitled  to  a 
return  of  its  deposit,  required  to  be  made  under 
sect.  3  of  the  Life  Assurance  Companies  Act, 
1870,  unless  (1)  the  fund  accumulated  out  of 
premiums  amounts  to  £40,000,  or  (2)  on  a 
transfer  of  its  business  all  its  policy-holders 
have  by  writing  aljandoned  their  claims  against 
the  transferor  company  and  accepted  the  liability 
of  the  transferee  company. 


Ex  parte  Scottish   Economic   Life   Ass^irance 
Society  ((1890)  45  Ch.  D.  220)  followed. 
In  RE  Life  and  Health  Assurance  Associa- 

[tion,  Ld.,  [1910]   1    Ch.    458;  79  L.J.   Ch. 

262  ;  102  L.  T.  160  ;  26  T.   L.  R.  277  ;   54  Sol. 
Jo.  290  ;  17  Manson,  75— Eve,  J. 

Subsequently  a  petition  for  payment  out  of 
the  deposit  was  granted,  the  required  consents 
in  writing  having  been  obtained  from  the  holders 
of  all  policies  not  otherwise  accounted  for  by 
lapse  on  non-payment  of  premium,  etc.,  by 
surrender  on  payment  or  by  payment  on 
maturity  (130  L.  T.  Jo.  150)— Eve,  J. 

V.  MARINE. 

See  also  Revenue,  No.  11. 
(a)  Brokers'  Rights  and  Liabilities. 

INo  parHKiaphs  lu  this  vol.  of  the  Digest.] 

(b)  Collision. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Concealment. 

11.  Facts  Material  to  Risk — Non-Disclosure — 
Master's  Becord —  Warranty — Marine  Insurance 
Act,  1906  (6  Edw.  7,  c.  41),  ss.  17,  18  (3)  (d), 
33  (3),  and  39  (1).] — A  policy  of  insurance  on^ 
the  hull  of  a  sailing  ship  is  not  voided  by  non- 
disclosure to  the  insurers  of  the  fact  that  the 
master  had  not  been  at  sea  for  twenty-two  years, 
and  on  the  last  occasion  on  which  he  had  acted 
as  master  had  lost  his  ship  and  had  his  certificate 
suspended  for  six  months,  in  respect  that  these 
are  matters  which  are  covered  by  the  warranty  of 
seaworthiness. 

"Gunford"    Ship  Co.,   Ld.  r.   Thames  and 

[Mersey  Marine  Insurance  Co.,  Ld.,  [1910] 

S.  C.  1072  ;  47  Sc.  L.  R.  860— Ct.  of  Ses.s. 

12.  Facts  3faterial  to  Ri.sJi — No n- Disclosure — 
Over  Insurance — Marine  Insurance  Act.  1906 
(6  Edw.  7,  c.  41),  s.?.  17, 18,32.]— A  valued  policy 
on  the  hull  of  a  sailing  ship  is  not  voided  by  non- 
disclosure to  the  insurers  of  concurrent  policies  on 
freight  and  disbursements,  and  of  honour  policies 
talien  by  the  managing  owner  in  favour  of  himself 
as  an  individual. 

"Gunford"   Ship  Co.,  Ld.  r.  Thames  and 

[Mersey  Marine  Insurance  Co.,  Ld.,  [1910] 

S.  C.  1072  ;  47  Sc.  L.  R.  860— Ct.  of  Sess. 

(d)  Construction. 

13.  "Grounding  or  Stranding''' — Vessel  Sink- 
ing in  Deep  Water.'] — A  policy  insuring  against 
the  loss  of  a  vessel  by  "  grounding  or  stranding" 
does  not  cover  a  loss  by  the  sinlving  of  the  vessel 
in  deep  water. 

Baker-Whiteley   Coal   Co.  r.   Marten,   26 
[T.  L.  R.  314— Pickford,  J. 

(e)  Damages  and  Contribution. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  Freight  and  Cargo. 

14.  Lisurance  of  Cargo  against  Total  Lo-'^s  by 
lotal  Loss  of  Vessel — Constructive  Total  Loss  of 
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V.  Marine — Continued. 

\'essel — Civil  Code  of  Lower  Canada,  s.  2522.]  — 
A  cargo  of  cement  shipped  by  barge  was  insured 
against  total  loss  "by  total  loss  of  the  vessel." 
During  the  voyage  the  barge  struck  against  a 
snag,  in  consequence  of  'which  a  hole  was 
knocked  in  her  bow.  She  settled  down  and 
about  70  ft.  of  her  deck  was  completely  sub- 
merged. The  cement  was  completely  destroyed 
as  cement. 

Held — that  there  had  been,  within  the  mean- 
ing of  the  policy,  a  total  loss  of  the  cargo  insured, 
notwithstanding  that  the  barge  might  be  after- 
wards floated  and  repaired. 

Decision    of   Supreme    Court   of    Canada   (41 
S.  C.  R.  639)  reversed. 
Montreal  Light,  Heat,  and  Power  Co.  v. 

[Sedgwick  and  Others,  [1910]  A.  C.  598; 

80  L.  J.  P.  C.  11  ;    103  L.  T.  234  ;  26  T.  L.  R. 
657— P.  C. 

(g)  General  Average. 

[No  paragraplis  in  tliis  vol.  of  the  Digest.] 

(li)  Insurable  Interest. 

[K(i  1  aragiaplis  in  (liis  vol.  of  tlie  Dipest.] 

(i)  Mortgages  and  Assignments. 

16.  AssignDient — Action  hy  Assignee  of  Policy 
—Rigid  of  Set-off— 3Jarine  Lmirance  Act,  1906 
(6  Edw.  7,  c.  41)",  s.  50.]— A  claim  for  a  total  loss 
upon  a  policy  of  insurance  is  a  claim  for  un- 
liquidated damages  in  the  nature  of  an  indemnity. 

In  an  action  by  the  assignee  of  a  policy,  claims 
against  the  assignor  for  losses  on  other  policies 
cannot  be  set  off,  as  the  right  of  set-off  by  way 
of  defence  to  an  assignee's  claim  is  limited  to 
defences  arising  out  of  the  contract  contained  in 
the  policy  assigned. 

Pellas    V.    Neptune    Marine    Insurance    Co. 
((1879)  5  C.  P.  D.  34)  followed. 
Baker  r.  Adam,  102  L.  T.  248  ;  15  Com.  Cas. 
[227  ;  11  Asp.  M.  C.  368— Hamilton,  J. 

(j)  Practice. 

{No  i>aragrai)hs  in  this  vol.  of  the  Digest.] 

(k)  Risk:  Nature,  Duration,  Change,  etc. 

16.  Port  Risk  Policy — Duration —  1  'essel  Lea  r- 
ing  Moorings.']— Th&  risk  under  a  "port  risk" 
policy  ceases  when  the  insured  vessel  commences 
her  voyage,  and  the  voyage  commences  when  the 
A'essel,  equipped  for  sea,  has  commenced  to 
navigate  on  her  voyage,  and  no  longer  lies  at 
her  moorings. 

Mersey  Mutual  Underwriting  Associa- 
[tion,  Ld.  r.  Poland  and  Others,  26 
T.  L.  R.  386  ;  15  Com.  Cas.  205— Hamilton,  J. 

(1)  Seaworthiness. 

17.  Competence  of  Master — Total  Loss — Marine 
Insurance  Act,  1906  (6  Edw.  7,  c.  41),  ss.  33,  39.] 
— Circumstances  in  which  held  that  a  sailing 
ship  which  became  a  total  loss  was  not   unsea 


worth}'  in  respect  of  the  alleged  incompetence 
of  the  master. 

"GuNFORD  '  Ship  Co.,  Ld.  v.  Thames   and 
[Mersey  Marine  Insurance  Co..  Ld.,  [1910] 
S.  C.  1072  ;  47  Sc.  L.  R.  860 -Ct.  of  Sess. 
See  S.  C.  under  V.  (c),  si/pra. 

(m)  Subrogation. 

[No  paragraphs  in  this  vol.  of  the  Digest.' 

(n)  Time  Policies  and  Valued  Policies. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(o)  Total  Loss  and  Constructive  Total  Loss. 
See  also  No.  12,  supra. 

18.  Policy  on  Freight — Notice  of  Ahandonment 
— Freight  Svhsequeiitly  Earned.'] — The  plaintiffs 
took  out  a  policy  of  insurance  with  the  defen- 
dants on  freight  proposed  to  be  earned  by  their 
ship  on  a  voyage  from  Monte  Video  to  New 
York.  The  ship  left  Monte  Video  on  Novem- 
ber 1st,  1905,  but,  becoming  disabled  by  reason  of 
heavy  weather,  she  was  towed  into  Charlestown 
on  January  10th,  1906.  After  a  survey  had  been 
held,  notice  of  abandonment  was  given  to  the 
underwriters  on  January  20th,  on  the  ground  that 
there  had  been  a  constructive  total  loss  of 
freight.  They  refused  to  accept  the  notice,  but 
agreed  that  January  20th  should  be  treated  as  the 
date  on  which  a  writ  was  issued.  The  vessel 
was  subsequently  sold,  and  after  being  repaired,  j 
was  towed  into  New  York,  where  the  freight  was 
collected  by  the  purchasers.  j 

Held — that  as  there  was  a  constructive  total  j 
loss  of  freight  at  the  date  which  was  agreed  as  j 
date  of  writ,  the  plaintiffs  were  entitled  to  j 
recover  the  amount  of  the  insurance,  although  | 
the  freight  was  in  fact  subsequently  earned. 
Barque  Robert  S.  Besnard  Co.,  Ld.  r. 
[Murton,  101  L.  T.  285  ;  53  Sol.  Jo.  717  ;  14  i 
Com.  Cas.  267  ;  1 1  Asp.  M.  C.  299— Pickford,  J. 

(p)  Warranty.  \ 

See  also  No.  11,  supra.  ' 

19.  Deviation    Clause  —  Barratry — Notice  of 
Deviation — Amount    of   Premium    Fixed    after    | 
Breach   of    Warranty — Marine   Insurance  Act,    , 
1906  (6  Edw.  7,  c.  41),  s.  49  (1)  (^),  and  Sohed.    j 
r.  11.] — A  policy  effected  on  commissions  on  the 
Viduco  included  barratry  of  the  master  among     , 
the  insured  perils.     The   policy   also   contained     i 
the  following  clause  :  "  In  the  event  of  the  vessel    i 
making  any  deviation  or  change  of  voyage,  it  is 
mutually  agi'eed  that  such  deviation  or  change 
shall   be   held   covered    at    a    premium    to    be 
arranged,  provided  due  notice  be  given  by  the 
assured  on  receipt  of  advice  of  such  deviation  or     i 
change   of    voyage."      The    master    made    two    I 
voyages  at  the  instance  of  the  concessionnaire  of    j 
certain  rights,  in  respect  of  which  he  received     i 
payment.     These   voyages   were   made   without 
the  knowledge  or  consent  of  the  assured,  who    i 
remained  in  ignorance  of   them  until  after  the    1 
loss  ;   neither  was   the  fact  that  payments  had    I 
been  made  communicated    to    them.     On    the    : 
occasion  of  the  second  voyage  the  Viduco  became 
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V.  Marine — Continued. 

a   total   loss.     Notice   of  the  deviation  was  not 

given  to  the  underwriters  until  after  the  loss. 

Held — in  an  action  on  the  policy,  that  both 
voyages  were  barratrous,  and,  although  devia- 
tions, they  did  not  put  an  end  to  the  policy,  and 
the  assured  were  entitled  to  recover. 

Semble,  that  the  notice  of  deviation  was  good, 
although  not  given  until  after  the  loss,  and  that 
the  amount  of  additional  premium  must  be  paid 
on  the  assumption  that  the  fact  of  the  deviation 
was  known  to  both  parties  at  the  time  it  took 
place. 
Mentz  Decker  &  Co.  v.  Maritime  Insurance 

[Co.,  [1910]  1  K.  B.  132  ;  79  L.  J.  K.  B.  104  ; 

101  L.  T.  808  ;  15  Com.  Cas.  1  7  ;  11  Asp.  M.  C. 
339— Hamilton,  J. 

20.  Frozen  Meat  Cargo — "  Warranted  Free 
from  PaHicnlar  Average  and  Lossimless  caused  by 
Stranding,  Sinking,  Burning,  or  Collision  of  the 
Ship  or  Craft" — Cargo  Condemned  by  Sanitary 
Authorities — Total  Loss.] — In  an  action  to  recover 
for  a  total  loss  under  a  policy  of  insurance  of  a 
cargo  of  frozen  meat,  evidence  was  given  on 
behalf  of  the  underwriter  by  a  number  of  other 
underwriters  to  the  effect  that  a  clause  in  the 
policy,  "  Warranted  free  from  particular  average 
and  loss,  unless  caused  by  stranding,  sinking, 
burning,  or  collision  of  ship  or  craft,"  etc.,  had  a 
well  recognised  meaning — viz.,  that  the  policy 
was  warranted  free  not  only  from  particular 
average  unless  it  was  caused  by  stranding, 
sinking,  burning,  or  collision  of  ship  or  craft,  but 
was  also  free  from  loss  of  the  subject-matter, 
total  or  partial,  unless  caused  in  the  same  way. 

Held — upon  the  evidence  that  the  words  had 
acquired  that  recognised  meaning,  and  that  as  the 
loss  in  question  had  not  occurred  by  stranding, 
sinking,  burning,  or  collision  of  the  ship  or  craft, 
the  defendant  was  not  liable  on  the  policy. 

Otago  Farmers'  Co-operative  Association 

[of  New  Zealand,  Ld.  v.  Thompson,  [1910] 

2  K.  B.  H.5  ;  79  L.  J.  K.  B.    692  ;  102  L.  T. 

711  ;  15  Com.  Cas.   28— Hamilton,  J. 
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See  also  Agency.  No.  12;  Gaming,  III.  ; 
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I.  APPLICATIONS    FOE    NEW     LICENCES. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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II.  RENEWAL   OF    LICENCES. 

(a)  'Jurisdiction  and  Procedure. 

See  also  II.  (b).  Infra. 

1.  Offer  of  Surrender  of  Other  Licences — 
Contrihution  to  Compensation  Fund — Licensing 
Act,  1904  (4  Edw.  7,  c.  23).]— In  deciding  the 
question  of  the  renewal  of  two  or  more  licences 
belonging  to  different  owners,  the  compensation 
authority  are  not  entitled  to  take  into  considera- 
tion what,  if  any,  licences  the  respective  owners 
would  be  prepared  to  surrender,  or  what  contri- 
bution they  would  be  prepared  to  make  to  the 
compensation  fund. 

Decision  of  Div.  Ct.  ([1910]   1  K.  B.  10 ;  72 

L.  J.  K.  B.  53  ;  101  L.  T.  545  ;  73  J.  P.  515  ; 

26  T.  L.  R.  25  ;  54  Sol.  Jo.  66)  reversed  (Vaughan 

Williams,  L.J.,  dissenting). 

R.  V.  Shan^n  and  Others,  Ex  parte  Wilsons' 

[Brewery,    Ld.,    [1910]  2  K.   B.  418 ;    79 

L.  J.  K.  B.  736  ;  102  L.  T.  700  ;  74  J.  P.  273  ; 

26  T.  L.  R.  435 ;  54  Sol.  Jo.  474— C.  A, 

2.  Refusal  hy  Licensing  Justices — Ground,  of 
Refusal — Licence  Void — Licensing  Act,  1904 
(4  Edw.  7,  e.  23),  s.  1  (1).]— The  executors  of  the 
will  of  a  lessee  of  certain  premises  which  had 
been  licensed  for  many  years  as  an  inn,  alehouse 
and  victualling  house,  acting  by  the  appellant, 
who  was  the  licensee,  endeavoured  to  procure  a 
purchaser  or  occupier  who  would  carry  on  the 
business,  but  their  efforts  were  unavailing. 
While  these  efforts  were  being  made,  no  business 
under  the  licence  was  carried  on,  except  that 
some  exciseable  liquors  in  small  quantities  were 
sold  from  time  to  time  for  consumption  on  the 
premises  with  a  view  to  preserving  the  continuity 
of  the  business.  A  notice  of  objection  to  the 
renewal  of  the  licence  was  given  on  the  grounds 
(1)  that  the  appellant  was  neither  keeping  nor 
about  to  keep  the  premises  as  an  inn,  and  (2) 
that  the  renewal  of  the  licence  would  be  void. 
The  licensing  justices  refused  to  renew  the  licence 
on  the  ground  that  in  the  circumstances  the 
renewal  would  be  void,  and  quarter  sessions, 
on  appeal,  held  that  the  licensing  justices  had 
jurisdiction  in  their  discretion  to  refuse  to  renew 
the  licence,  and  dismissed  the  appeal. 

Held — that   the   justices  had  jurisdiction  to 

renew  the  licence  and  that  they  were  wrong  in 

holding  that  such  renewal  would  be  void. 

Webb  v.  City  of  London  Licensing  Justices, 

[102  L.  T.  70  ;  74  J.  P.  79— Div.  Ct. 

3.  Cliil — Power  to  Strike  Off  the  Register — 
Occupation  of  Premises  formerly  Licensed — 
Refusal  to  Renew  Licence  within  twelve  Months 
preceding  Formation  of  Club  —  Provisional 
Licence— Lice nsiiig  Act,  1902  (2  Edw.  7,  c.  28), 
s.  28  (1)  if)— Licensing  Rules,  1904,  rr.  41,  43.] 
—Sect.  28  (1)  (/)  of  the  Licensing  Act,  1902, 
provides  that  a  club  may  be  struck  off  the 
register  on  the  ground  that  it  occupies  premises 
in  respect  of  which,  within  twelve  months  next 
preceding  the  formation  of  the  club,  the  renewal 
of  a  licence  has  been  rcfuseil. 

Held — that  the  period  of  twelve  months 
mentioned  in  this  enactment  runs  from  the  date 
of  the  refusal  of  the  compensation  authority  to 


renew  the  licence  and  not  from  the  date  of  the 
expiry  of  a  provisional  licence  granted  by  them 
under  Rules  41  and  43  of  the  Licensing  Rules, 
1904,  pending  the  determination  of  the  amount 
of  compensation  payable. 
Pl  aistow  Working  Men's  Club  and  Another 

[i:  Harrod.  [1910]   1    K.  B.  582  ;    79  L.  J. 

K.  B.  654  ;    102  L.  T.  20  ;    74  J.  P.   100  ;  26 
T.  L.  R.  216— Div.  Ct. 

(b)  Compensation  on  Befusal. 

4.  Company — Bebenture  Trust  Beed— Compen- 
sation Moiwy — Purchase- Money — Capital  Moneys 
— Lnvfstment — Licensing  Act,  1904  (4  Edw.  7, 
c.  23).] — Compensation  money  under  the  Licens- 
ing Act,  1904,  received  by  the  trustees  of  a 
debenture  trust  deed  executed  by  a  company 
owning  licensed  houses,  may  be  treated  as  "  pur- 
chase-money" or  "capital  moneys"  for  the 
purpose  of  its  application  by  them  in  accordance 
with  the  terms  of  the  deed. 

Bawsoii  V.  Braime's  Tadcaster  Breweries,  Ld, 
([1907]  2  Ch.  359)  followed. 

Under  a  general  power  to  invest  such   pur- 
chase-money in  real  or  leasehold  property,  such 
trustees  may  apply  it  in  either  the  purchase  or 
(if   the  security  is  sufficient)   the   mortgage  of 
licensed  messuages  and  premises  belonging  either 
to  the  company  or  to  third  parties. 
In  rk  Bentley's  Yorkshire  Breweries,  Ld., 
[1909]    2    Ch.   609  ;    78   L.  J.   Ch.    704 ;  101 
L.   T.  488  ;  53   Sol.  Jo.  715  ;  16  Manson,  296 
— Warrington,  J. 

5.  Compensation  Charge — Beductionfrom  Rent 
— ^"  Unexpired  Term  " — Reversionary  Lease — 
Licensing  Act,  1904  (4  Edw.  7,  c.  23),  s.  3  (3), 
and  Sched.  77.] — The  "  unexpired  term  "  men- 
tioned in  Sched.  II.  to  the  Licensing  Act,  1904, 
according  to  the  length  of  which  is  calculated  the 
deduction  that  may  be  made  from  rent  in  respect  of 
the  compensation  charge,  does  not  include,  besides 
the  term  of  an  existing  tenancy,  the  term  of  a  re- 
versionary lease  to  commence  on  the  day  next  but 
one  after  the  expiration  of  the  existing  tenancy. 

Decision  of  C.  A.  ([1910]  1  K.  B.  236  ;  79 
L.  J.  K.  B.  233  ;  101  L.  T.  766  ;  74  J.  P.  73  ; 
26  T.  L.  R.  125  ;  54  Sol.  Jo.  116)  affirmed. 

Lord  Llangattook  v.  Watney,  Combe,  Reid 

[&  Co.,  Ld.,  [1910]  A.  C.  394  ;  79  L.  J.  K.  B. 

559  ;  102  L.  T.  548  ;  74  J.  P.  194  ;   26  T.  L.  R. 

418  ;  54  Sol.  Jo.  456— H.  L. 


6.  Compensation  Charge — Beductionfrom  Rent 
— Covenant  hy  Tenant  to  Pay  all  Jmpositions 
and  Outgoings — Lease  Made  after  Act— Licens- 
ing Ac.t,'\mi  (4  Edw.  7,  c.  23),  s.  3  (3).]—  Sect.  3, 
sub-sect.  3,  of  the  Licensing  Act,  1904,  provides 
that  "  such  deductions  from  i-ent  as  are  set  out 
in  the  Second  Schedule  to  this  Act  may,  not- 
withstanding any  agreement  to  the  contrary,  be 
made  by  any  licence-holder  who  pays  a  charge 
under  this  section,  and  also  by  any  person  from 
whose  rent  a  deduction  is  made  in  respect  of  the 
payment  of  such  a  charge." 

Held — that  the  words  "  notwithstanding  any 
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II.  Kenewtil  of  Licences — Continued. 
agreement  to  the  contrary  "  in  the  above  sub- 
section  refer   to    any   agreement   made    either 
before  or  after  the  passing  of  the  Licensing  Act, 
1904. 

WooLER    V.     North-Easterk     Breweries, 

[19101    1   K.  B.  247  ;  79  L.  J.  K.  B.  138;  101 

L.  T.   909  ;  74  J.  P.   113  ;  26  T.  L.  R.  129— 

Div.  Ct. 

7.  Compensation  Levy — Tied  Houses — Income 
Tax  Deduction— Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  s.  100,  Sched.  D. — Licensing  Act, 
1904  (4  Edw.  7,  c.  23),  s.  3.]— The  compensation 
levy  imposed  by  sect.  3  of  the  Licensing  Act, 
1904,  upon  a  brewery  company  who  are  land- 
lords of  tied  houses  is  an  expense  incurred  for 
the  purposes  of  their  trade,  which  may  be 
deducted  from  the  profits  of  their  trade  in 
arriving  at  the  assessable  amount  of  such  profits 
for  the  purposes  of  the  Income  Tax  Acts. 

Decision  of  Channell,  J.  ([1909]  1  K.  B.  711  ; 
78    L.  J.  K.  B.    492  ;    100  L.  T.  541  ;    73  J.  P. 
244  ;  25  T.  L.  E.  353)  reversed  (Kennedy,    L.  J., 
dissenting). 
Smith    i-.   Lion  Brewery  Co.,    Ld.,    [1909] 

[2  K.  B.  912  ;  78  L.  J.  K.  B.  1089  ;  101  L.  T. 

145  ;  73  J.  P.  447  ;  25  T.  L.  R.  748  ;  53  Sol. 
Jo.  696  ;  16  Manson,  326— C.  A. 

8.  Interest  on  Compensation  Fund— Income  Tax 
— Liability  of  Quarter  Sessions — Income  Tax 
Act,  1842  '(5  &  6  Vict.  c.  35),  s.  40,  Sched.  D— 
Customs  and  Inland  Revenue  Act,  1888  (51  k,  52 
Vict.  c.  8),  s.  2^:— Licensing  Act,  1904  (4  Edw.  7, 
c.  23),  s.  3  —  Licensing  Rules,  r.  60.]  — 
Quarter  sessions,  as  the  compensation  authority 
under  the  Licensing  Act,  1904,  are  liabb  to  pay 
income  tax  on  money  standing  to  the  credit  of 
the  compensation  fund  which  is  earning  interest. 
Glamorgan  Quarter  Sessions   v.  Wilson, 

[1910]    1   K.  B.  725  ;  79  L.  J.  K.  B.  454  ;  102 

L.  T.  500  ;  74  J.  P.  299  ;    26  T.  L.   R.  351— 

Bray,  J. 

9.  Award  by  Inland  Revenue  Commissioners — 
Succes.\ful  Appeal  from  Award — Power  to  Order 
Commissioners  to  Pay  Costs— Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  s.  10  (3)  —  Licensing 
Act,  1904  (4  Edw.  7,  c.  23),  s.  2.]— Where  the 
person  interested  in  licensed  premises  successfully 
appeals  to  the  High  Court  against  the  amount 
awarded  by  the  Commissioners  of  Inland 
Revenue  as  compensation,  under  the  Licensing 
Act,  1904,  for  the  non-renewal  of  the  licence,  the 
Court  has  a  discretion  to  order  the  Commissioners 
to  pay  the  appellant's  costs. 

Decision  of  Bray,  J.  ([1910]  W.  N.  76;  102 
L.  T.  284 ;  26  T.  L.  R.  350)  on  this  point 
affirmed  ;  but 

Held — that  in  this  case  the  judge  had  not 
applied  the  right  test,  as  the  mere  fact  that  the 
appeal  had  been  successful  to  a  substantial 
extent  did  not  j:;er  se  conclusively  show  that  the 
Commissioners  were  liable  in  costs,  and  that  the 
case  must  be  remitted   back  to  him  to  exercise 


his  discretion  afresh  upon  the  matter.  [See  S.  C. 
(No.  2),  infra.] 

In    re     Hardy's     Crown    Brewery,    Ld., 

[and  St.  Philips  Tavern,   Manchester, 

[1910]  2  K.  B.  257  ;  79  L.  J.  K.  B.  806  ;  102 

L.  T.  799 ;  74  J.  P.  393  ;  26  T.  L.  R.  404  ;  54 

Sol.  Jo.  457— C.  A. 

10.  Award  by  Inland  Revenue  Commissioners — 
Successful  Appeal  from  Aicard — Power  to  Order 
Commissioners  to  Pay  Costs — Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  5.  \0  i^)— Licensing  Act, 
1904  (4  Edw.  7,  c.  23),  s.  2.]— Where  the  parties 
interested  in  licensed  premises  successfully 
appealed  to  the  High  Court  against  the  amount 
awarded  by  the  Commissioners  of  Inland  Revenue 
as  compensation  under  the  Licensing  Act,  1904, 
for  the  non-renewal  of  the  licence,  Bray,  J., 
being  of  opinion  that  in  the  circumstances  of 
the  case  the  Commissioners  had  acted  unreason- 
ably and  that  their  conduct  had  led  to  the 
appeal,  ordered  the  Commissioners  to  pay  the 
appellants'  costs. 

Held — that  there  were  reasonable  grounds  on 
which  Bray,  J.,  could  so  find,  and  that  the  Court 
of  Appeal  could  not  interfere  with  the  exercise 
of  his  discretion. 

Decision  of  Bray,  J.  (103  L.  T.  308  ;  74  J.  P. 
395  ;  26  T.  L.  R.  605),  affirmed. 

Semble  (per  Bray,  J.),  the  di;ty  of  the  Commis- 
sioners is  to  make  reasonable  inquiries  as  to  the 
amount  of  compensation  money  payable,  and 
not  to  fix  the  amount  without  giving  the  parties 
interested  full  opportunity  of  meeting  any 
objection  and  of  doing  what  can  be  done  to 
avoid  an  appeal. 

In  re  Hardy's  Crown  Brewery,  Ld.,  and  St. 
[Philip's  Tavern,  Manchester  (No.  2),  103 
L.  T.  520  ;  27  T.  L.  R.  25  ;  55   Sol.  Jo.  11— 

C.  A. 
See  S.C.  (No.  1)— C.  A.,  supra. 

11.  Compensation  Fund — Charges  Imposed  by 
County  Compensation  Authority — Constitution  of 
County  Borough — Adjustment  Betwe^Ji  Adminis- 
trative County  and  County  Borough — Mandamus 
—  Licensing  Act,  1904  (4  Edw.  7,  c.  23),  ss.  3,  8.] 
— In  March.  1907,  the  licensing  justices  for  the 
division  of  C.  in  the  county  of  G.  referred  for 
compensation  eight  licences  from  the  borough 
of  M.,  and  in  August,  1907,  the  G.  Quarter 
Sessions  assessed  the  compensation.  On 
December  31st,  1907,  the  G.  Quarter  Sessions, 
in  accordance  with  sect.  3  of  the  Licensing 
Act,  1904,  imposed  charges  for  the  year 
1908  on  all  existing  on-licences  renewed  in 
respect  of  premises  within  their  area.  The 
borough  of  M.  was  constituted  a  county  borough 
as  from  April  1st,  1908,  by  a  Provisional  Order 
which  provided  for  an  equitable  adjustment,  by 
ail  arbitrator,  of  the  proceeds  of  the  charges  so 
imposed.  A  separate  commission  of  the  peace 
was  granted  to  the  county  borough  of  M.  on 
July  28th.  1908.  The  said  charges  were  collected 
by  the  Commissioners  of  Inland  Revenue  in 
October,  1908,  and  the  portion  collected  in  re- 
spect of  licences  in  M.  was  paid  by  them  to  the 
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II.  Renewal  of  Licences — Continued. 
compensation  authority  of  M.  No  adjustment 
as  provided  for  by  the  Provisional  Order  had 
been  made.  The  compensation  assessed  in  1907 
for  the  eight  M.  licences  was  still  unpaid. 

Held — that  whatever  the  result  of  the  adjust- 
ment might  be,  the  G.  Quarter  Sessions  were 
not  entitled  to  a  mandamns  to  compel  the  Com- 
missioners of  Inland  Revenue  to  pay  over  to  them 
the  charges  collected  in  respect  of  the  M.  licences, 
that  the  eight  unpaid  licensees  were  entitled  to 
a  mandamus  to  the  G.  Quarter  Sessions  to  pay 
their  compensation,  and  that  if  it  was  desired  to 
contend  that  the  G.  Quarter  Sessions  had  not 
enough  money  to  pay  the  compensation,  this 
matter  must  be  raised  by  a  return  to  the  writ  or 
by  a  special  case. 

R.  V.  Commissioners  of  Inland  Revenue  ; 
[Ex  PARTE  Glamorgan  Compensation 
Authority;  R.  v.  Glamorgan  Compensa- 
tion Authority  ;  Ex  parte  Davies  and 
Others,  [1910]  1  K.  B.  851  ;  79  L.  J.  K.  B. 
497  ;  102  L.  T.  505  ;  74  J.  P.  148— Div.  Ct. 

12.  Jurisdiction  of  Compensation  Authority — 
Renewal  of  Licence  Refused  on  Ground  of  Redund- 
ancy— Non-payment  of  Compensation — Right  to 
Further  Provisional  Renewal — Premises  Below 
Statutory  Value— Beerhouse  Act,  1840  (3  &  4 
Vict.  c.  61), .«.  \—Licensi7ig  Act,  1904  (4  Edw.  7. 
c.  23),  ss.  1,  2— Licensing  Rules,  1904,  rr.  31,  43.] 
— Notice  of  objection  to  the  renewal  of  an  ante- 
1869  beerhouse  licence  was  given  to  the  licensee 
in  January,  1909,  on  the  sole  ground  that  the 
licence  was  not  required.  The  renewal  authority 
in  February,  1909,  referred  the  matter  to  the 
compensation  authority,  and  provisionally  re- 
newed the  licence  from  April,  1909,  to  April, 
1910.  The  compensation  authority  at  their 
principal  meeting  in  June,  1909,  refused,  solely 
upon  the  above  ground,  to  renew  the  licence, 
and  the  parties  claiming  compensation  then  filed 
a  claim  in  which  the  net  annual  value  of  the 
premises  was  put  at  £10  12.<f.  Under  the  Beer- 
house Act,  1840,  if  the  annual  value  of  the 
premises,  situated  as  the  beerhouse  in  question, 
is  less  than  £15,  the  licence  is  declared  void. 
Ultimately  the  compensation  authority,  on  the 
question  of  value  being  called  to  their  attention, 
decided  to  obtain  the  decision  of  the  renewal 
authority  as  to  the  value  of  the  premises,  and 
that  meantime  the  consideration  of  the  claim  to 
compensation  should  stand  over.  In  February, 
1910,  the  compensation  money  not  having  been 
paid  and  not  being  likely  to  be  paid  before  the 
next  5th  day  of  April,  application  was  made  to 
the  renewal  authority  for  a  further  provisional 
renewal,  and  the  renewal  authority,  after  hear- 
ing evidence,  found  that  the  premises  were  not 
of  the  requisite  statutory  annual  value,  and  that 
the  licence  was  therefore  void,  and  in  consequence 
they  refused  to  renew  the  provisional  licence. 

Held — (1)  that  the  compensation  authority 
had  no  jurisdiction  to  consider  the  question  of 
value,  and  that  they  must  give  notice  to  the 
Commissioners  of  Inland  Revenue  that  the  com- 
pensation remained  to  be  determined  otherwise 
than  by  agreement,   and  (2)  that  the  renewal 


authority  were  bound  to   grant  a  further  pro- 
visional renewal  of  the  licence. 

R.  r.  Walsall  Justices  ;  R.  r.  Walsall 
[Licensing  Ju.stices,  [1910]  2  K.  B.  210  ; 
79  L.  J.  K.  B.  834  ;  sub  nom-.  R.  c,  Walsall 
Compensation  Authority  ;  R.  v.  Walsall 
Licensing  Justices,  102  L.  T.  737  ;  siih  nom. 
R.  I-.  Walsall  Compensation  Authority, 
Ex  parte  J.  &  J.  Yardley  &  Co.,  74  J.  P. 
220— Div.  Ct. 

III.  TRANSFERS  AND  REMOVALS. 

See  Landlord  and  Tenant,  Xo.  20. 

IV.  OFFENCES. 

(a)  Refusing  to  Leave  Licensed  Premises, 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Sale  by  Unlicensed  Person. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

(c)  Sale  at  Unlicensed  Place. 

13.  Military  Canteen — Licence  Issued  under 
Authority  of  Secretary  of  State — Sale  to  a 
CiviUa7i— Licensing  Act,  1872  r35  &  36  Vict. 
c.  94), .?.  ^— Licensing  Act,  1902  (2  Edw.  7,  c.  28), 
.?.  23.  ]— It  is  not  an  offence  against  sect.  3  of 
the  Licensing  Act,  1872,  for  a  person  who  holds 
an  excise  licence  to  sell,  beer  at  a  military 
canteen,  issued  under  the  authority  of  the 
Secretary  of  State  in  accordance  with  sect.  23  of 
the  Licensing  Act,  1902,  to  sell  beer  to  a  civilian 
at  the  canteen. 

DiCKESON  &  Co.  r.  Mayes.  [1910]  1  K.  B.  452  ; 

[79  L.  J.  K.  B.  253  ;  102   L.  T.  287 ;  74  J.  P. 

139  ;  26  T.  L.  R.i236— Div.  Ct. 

14.  Licence  for  House — Sale  at  Bar  at  End  of 
Yard— Licensing  Act,  1872  (35  &  36  Vict.  c.  94), 
s.  3.] — A.  was  the  owner  of  a  house,  with  a  yard 
and  offices  at  the  rear,  the  whole  being  enclosed 
by  walls,  and  he  held  a  licence  authorising  him 
to  sell  spirits,  etc.,  in  the  house,  for  consumption 
on  or  otf  the  premises.  He  opened  a  bar  at  the 
end  of  the  yard,  having  an  entrance  from  a 
street  at  the  rear  of  the  premises,  and  sold 
spirits  there. 

Held — that  the  licence  authorised  a  sale  in 
the  house  aloue,  and  that  A.  was  guilty  of  the 
oifence  of  selling  spirits  at  a  place  where  he  was 
not  authorised  by  his  licence  to  sell  the  same. 
MURNANE  V.  Adams,  [1910]  2  I.  R.  175— Div. 
[Ct.   Ireland. 

(d)  Selling  or  Keeping  Open  during  Prohibited 
Hours. 

15.  Guest  ((/"Bona  Fide  Traveller  Unlawfully  an 
Licensed  Premises  during  Closing  Hours  — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  25.] 
— v.,  a  bond  fide  traveller,  invited  the  appellant 
to  enter  an  inn  during  closing  hours  as  his  guest. 
The  appellant,  who  lived  within  three  miles  of 
the  inn,  accepted  the  invitation,  and  V.  there- 
upon ordered  and  paid  for  whisky,  some  of  which 
was  then  consumed  by  him  and  the  appellant. 
The  appellant    having    been    convicted    under 
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IV.  Offences — Continued. 

sect.  25  of  the  Licensing  Act,  1872,  of  being 
unlawfully  on  licensed  premises  during  closing 
hours  : 

Held,  without  deciding  the  broader  question 
as  to  the  right  of  a  hand  fide  traveller  when  in  an 
inn  during  closing  hours  to  entertain  a  friend, 
that  the  conviction  was  right,  inasmuch  as  the 
appellant  had  gone  into  the  licensed  premises 
merely  for  the  purpose  of  getting  drink  under 
colour  of  the  right  of  V.  as  a  bond  fide  traveller 
to  order  and  pay  for  intoxicating  liquor. 
Jones  r.  Jones,  [1910]  2  K.  B.  262  ;  79  L.  J. 

[K.  B.  762  ;  103  L.  T.  41  ;  74  J.  P.   317  ;  26 
T.  L.  R.  497— Div.  Ct. 

16.  Befreshnient  House  in  Wales — Hours  of 
Cloxinq — Daij-time  on  Sunday — Sunday  Closing 
(JVales)  Act.  1881- Licensi?ig  Act,  1874  (37  & 
38  Vict.  c.  49),  s.  11.]— Sect.  11  of  the  Licensing 
Act,  1874,  which  prohibits  the  opening  of  refresh- 
ment houses  between  the  hour  of  the  night  or 
morning  when  licensed  houses  are  required  to  be 
closed  and  four  o'clock  in  the  morning,  does  not 
prevent  an  unlicensed  refreshment  house  which 
is  situate  in  Wales  and  in  which  no  intoxicating 
liquors  are  sold  being  open  between  o  and  6  p.m. 
on  Sunday,  as  the  restrictions  imposed  by  that 
section  do  not  apply  to  the  day-time,  and  the 
Sunday  Closing  (VVales)  Act,  1881,  only  applies 
to  houses  licensed  under  the  Licensing  Acts. 
Parker  r.  Harris,  100  L.  T.  408  ;  73  J.  P.  183; 

[22  Cox,  C.  C.  19— Div.  Ct. 

17.  Bona  Fide  Traveller —  One  Bona  Fide 
Traveller  Treating  Another  —  Licensing  (Scot- 
land) Act,  1903  (3  Edw.  7,  c.  25).  s.  '60  (1).] 
—The  Licensing  (Scotland)  Act,  1903  (3  Edw.  7, 
c.  25),  s.  60,  enacts  :  "  (1)  If  the  keeper  of 
a  licensed  inn  and  hotel  sell  or  give  out 
exciseable  liquor  on  Sunday  to  any  traveller, 
except  for  the  personal  use  of,  and  to  be 
drunk  by,  such  traveller  within  such  inn 
and  hotel  or  on  the  premises  belonging 
thereto,  the  keeper  of  such  inn  and  hotel  shall 
be  deemed  guilty  of  a  breach  of  his  certifi- 
cate. ..." 

Two  hond  fide  travellers  travelling  together 
were,  on  a  Sunday,  each  supplied  with  a  glass  of 
whis^ky.  One  of  them  paid  for  both  the  glasses 
of  whisky.  The  hotel  keeper  was  charged  with 
an  offence  in  having  sold  and  given  out  to  the 
one  traveller  whisky  "  not  for  the  personal  use 
of  and  to  be  drunk  by  "  him. 

Held — that  as  both  were  botid  fide  travellers, 
no  offence  had  been  committed  within  the 
meaning  of  the  Act. 

Clyde  v.  Davidson,  [1910]   S.  C.  (J.)  11  :  47 
[Sc.  L.  R.  107  ;  6  Adam,  187— Ct.  of  Justy. 

(e)  Miscellaneous  Offences. 

18.  Permitting  Drvnhenness — Private  Guests 
found  Drunk  after  Closing  Hours — Licensing 
Acts,  1872  (35  k.  36  Vict.  c.  94),  s.  13,  and  1902 
(2  Edw.  7,  c.  2S),  X.  4.]— The  respondent,  the 
proprietor  of  a  licensed  hotel,  was  charged  with 
permitting  drunkenness  on  the  licensed  premises. 
The    respondent's    wife  entertained   as   private 


guests  on  the  licensed  premises  a  number  of  per- 
sons after  closing  hours,  and  two  of  these  guests, 
M.  and  W.,  were  drunk  at  the  time  the  police 
visited  the  premises  at  1  a.m.  M.,  before  becom- 
ing a  private  guest,  had  been  on  the  premises  as 
an  ordinary  customer,  but  was  not  then  drunk. 
W.  came  on  to  the  premises  just  before  closing 
time  and  was  then  drunk. 

Held — that  the  respondent  ought  to  have  been 
convicted. 
Lawson  v.  Edminson,  [1908]  2  K.  B.  952  ;  78 

[L.  J,  K.  B.  36  ;  99  L.  T.  797  ;  72  J.  P.  479  ; 

25  T.  L.  R.  11  ;  53  Sol.  Jo.  15  ;  21  Cox,  C.  C. 
734— Div.  Ct. 

19.  Bettinq — Garni nq  —  Licensing  Act,  1872 
(35  &  36  Vict.  c.  94),'  s.  17  (1).]— Betting  on 
horse  races  does  not  come  within  the  meaning  of 
the  term  "gaming"  in  sect,  17  (1)  of  the 
Licensing  Act,  1872. 

Keep  v.  Stevens,  100  L.  T.  491  ;  73  J.  P.  112  ; 
[22  Cox,  C.  C.  59— Div.  Ct. 

V.  SALE   TO    CHILDREN. 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  HABITUAL  DRUNKARDS. 

20.  Disorderly  Behaviour  ivhile  Drunk  — 
Three  Previous  Convictions  Involving  Drunhen- 
ness—No  Power  to  Order  Imprisonment  in 
Addition  to  Detention  in  Inebriate  Reformatory 
—Inebriates  Act,  1898  (61  &  62  Vict.  c.  60),  s.  2 
(1).] — When  a  prisoner  is  convicted  upon  indict- 
ment under  sect.  2  (1)  of  the  Inebriates  Act, 
1898,  of  an  offence  mentioned  in  Sclied.  I. 
thereto,  and  also  of  three  previous  convictions 
for  similar  offences,  and  of  being  an  "  habitual 
drunkard,"  he  cannot  be  sentenced  to  imprison- 
ment in  addition  to  detention  in  an  inebriate 
reformatory. 

R.  V.  Briggs,  [1909]  1  K.  B.  381  ;  78  L.J.  K.  B. 

[116  ;  100  L.  T.  240  ;  73  J.  P.  31  ;  25  T.  L.  R. 

105;    53   Sol.  Jo.  164;    21   Cox,   C.  C.   762  — 

C.  C.  A. 

21.  '■^Habitual  Drnnkard " — Meaning  of  Term 
—Habitual  Drunkards  Act,  1879  (42  &  43  Vict. 
c.  19),  s.  3.]— The  definition  of  '-habitual 
drunkard  "  in  sect.  3  of  the  Habitual  Drunkards 
Act,  1879,  as  "a  person  who,  not  being  amen- 
able to  any  jurisdiction  in  lunacy,  is,  notwith- 
standing, by  reason  of  habitual  intemperate 
drinkingof  intoxicatingliquor  at  times  dangerous 
to  himself  or  herself,  or  to  others,  or  incapable 
of  managing  himself  or  herself,  and  his  or  her 
affairs,"  includes  a  person  who  by  habitual 
drinking  is  habitually  not  in  a  fit  condition  to 
manage  himself  or  his  affairs,  although  in  the 
intervals  between  his  drinking  bouts  he  may  no'.- 
be  incapable  of  doing  so,  and  is  not  confined  to 
the  case  of  a  person  who,  as  the  result  of 
drinking,  is  incapable  of  doing  so  even  when 
sober. 

Eaton  v.  Best,  [1909]  1   K.  B.  632  ;  78  L.  J. 

[K.  B.  425  ;   100  L.  T.  494  ;  73  J.  P.   113  ;  25 

T.  L.  R.  244  ;  22  Cox,  C.  C.  66— Div.  Ct. 

VII.  MISCELLANEOUS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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INVENTIONS. 

See  Patents  and  Inventions. 


JUKIES.  308 

JUDICIAL  COMMITTEE. 


IRISH    LAW. 

See  Wills,  No.  21. 


ISLE    OF   MAN. 

See  Dependencies  and  Colonies. 


JAMAICA. 

Sec  Dependencies  and  Colonies. 


JOINT  STOCK  COMPANIES. 

See  Companies. 


JOINT    TENANCY    AND 

TENANCY  IN   COMMON. 

See  Landlord  and  Tenant  ;  Per- 
sonal Property  ;  Real  Property 
AND  Chattels  Real  ;  Wills,  Nos. 
14,  16. 


JOINTURES. 

Si:e  Husband  and  Wife  ;  Real  and 
Personal  Property  ;  Rent- 
charges,  I.  ;  Settlements. 


JUDGES. 


[No  paragraphs  iu  this  vol.  of  the  Digest.] 


JUDGMENT. 

See  Bankruptcy,  No.  .3 ;  Choses  in 
Action,  No.  2 ;  Estoppel  ;  Mis- 
representation and  Fraud  ; 
Practice,  XII.,  and  No.  37. 


JUDGMENT  SUMMONS. 

See  County  Courts. 


See  Courts. 


JUDICIAL  SEPARATION. 

See  Husband  and  Wife. 


JURIES. 


See  alio  County  Courts,  Nos.  1,  5  ; 
Practice,  X.  (d). 

1.  Bins  of  Juror — Interest.] — A  tramway  com- 
pany were  defendants  in  an  action  of  negligence. 
A  shareholder  and  director  in  the  firm  of  C.  &  Co., 
Ld.,  agents  for  the  insurers  of  the  defendants, 
for  the  purpose  of  investigating  all  claims  made 
against  the  defendant  company,  was  a  member  of 
the  jury  which  tried  the  action.  This  juror  had 
no  knowledge  that  such  a  case  was  pending,  and 
he  took  no  part  whatever  in  the  conduct  of  the 
action  or  in  the  investigation  of  the  claim  made 
b}'^  the  plaintiff. 

Held— that  the  jury  was  not  improperly 
constituted  ;  and  that  there  were  no  circum- 
stances in  the  case  which  would  justify  the 
Court  in  setting  aside  the  verdict  on  the  ground 
of  the  misconduct  or  bias  of  a  juror. 

Williams  V.  Great  Western  By.  Co.  ((1858) 
3  H.  &  N.  869)  followed. 

Decision  of  Div.  Ct.  reversed. 
DiGNAM  c.  Dublin  United  Tramways  Co., 
[41  I.  L.  T.  185— C.  A.,  Ireland. 

See  also  Criminal  Law  and  Pro- 
cedure ;  Magistrates  ;  Prac- 
tice. 


JURISDICTION. 

See  Action  ;  Conflict  of  Laws  ; 
County  Courts  ;  Courts  ;  Magis- 
trates, etc. 


JUSTICE   OF   THE   PEACE. 

See  Magistrates. 


JUVENILE    OFFENDERS. 

See  Criminal  Law  and  Procedure. 


LACHES. 


See  Equity 
Waiver 


Limitation  of  Actions  ; 
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LANCASTER   PALATINE 
COURT. 

See  Courts. 


LAND. 


See   Keal 
Real 


Property   and    Chattels 
Sale  of  Land,  etc. 


LAND   AGENTS. 


Agency ;  Sale  of  Land  ;  Valuers 
AND  Appraisers. 


LAND   CHARGES. 

See   Real    PROPERTy    and    Chattels 
RicAL  ;    Sale  of  Land. 


LAND   CLAUSES   CON- 
SOLIDATION  ACTS. 

See  Compulsory  Purchase  and  Com- 
pensation. 


LAND   DRAINAGE   ACTS. 

See  Sewers  and  Drains. 


LAND   IMPROVEMENT. 

1.  Land  Improvement  Compamj — Rent  Cltarges 
— Mortgages  —  Priority  —  Special  Ac-t.^  —  The 
plaintiff  company,  which  was  incorporated  by  a 
special  Act  of  Parliament,  entered  into  a  pro- 
visional contract  in  1905  with  the  owners  of 
certain  land  to  execute  improvements  on  the 
land,  the  expense  of  which  was  to  be  charged 
upon  the  estate.  The  improvements  were  duly 
sanctioned  by  a  provisional  order  of  the  Board 
of  Agriculture,  and  by  an  absolute  order  dated 
October  30th,  1906,  it  was  declared  that  the 
inheritance  of  the  laud  in  question  was  charged 
with  the  sum  of  £1,080  paid  for  the  improve- 
ments, and  to  be  satisfied  by  a  rentcharge  of 
£52  issuing  out  of  the  land  for  forty  years. 

Held  (_1),  that  the  plaintiffs  were  under  no 
obligation  to  investigate  or  inquire  into  the 
title  of  the  land  on  which  the  improvements 
were  executed  ;  and  (2),  that  the  plaintiffs  had 
by  sects.  62  and  64:  of  their  Act  priority  in 
respect  of  their  charge   over  mortgages  created 


by    the   landowners    before    the    date    of    the 
plaintiffs'  charge. 

General   Land    Drainage   and    Improve- 

[ment  Co.  i:  United  Counties  Bank  Ld., 

[1910]  W.  N.  187  ;  103  L.  T.  418  ;  26  T.  L  R. 

619 — Joyce,  J. 


LAND   REGISTRY. 

See  Sale  of  Land  ;    Real  Property 
AND  Chattels  Real. 


LAND   TAX. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


LAND  TRANSFER. 


See   Real 
Real 


Property   and    Chattels 
Sale  of  Land. 
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L  Relation    of    Landlord    and 

Tenant 311 

H.  Agreements  for  Leases     .        .  312 
in.  Essentials  of  Lease  .        .        .  312 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Parcels  or  Premises  Included 

IN  the  Demise.     .        .        .312 

(«)  Easements 312 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b^  Fixtures 312 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)   Sporting  Rights   .         .         .         .312 
V.  Duration  of  Tenancy. 
i^a)  Notice  to  Terminate     .        .        .312 

lb)  Renewal 313 

(c)  Tenancy  at  Will  ....  313 
(d')  Tenancy  from  Year  to  Year         .   314: 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(fl)  Weekly  Tenancy  .         .         .314 

I  No  paragraphs  in  this  \ol.  of  the  Digest.] 
(/)  Life  Tenancy       .         .         .         .314 
(No  paragraphs  in  this  vol.  of  the  Digestl 

VI.  Rent 314 

VII.  Restrictive  Covenants  .  .  315 
VIII.  Rates,  Taxes  and  Outgoings  .  317 
(a)  Charges  borne  by  Lessor  .  .317 
(h)  Factories  and  Workshops  .  .  317 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)   Paving  Expenses  .         .         .  317 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(<Z)  Requirements     of     Sanitary 

Authority  .         .         .         .318 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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Landlord  and  Tenant— Continued.       ^  col. 

IX.  Repairs,  Maintenance  and  Im- 
provement. 

(a)  Alteration 318 

[No  paragi-aphs  in  this  vol.  of  the  Digest.] 
(J)  Building  Covenants      .         .         .318 
[.■Ko  paiagiaphs  in  this  vol.  ol  the  Digest. 
(c)  Insurance  Covenants   .        .         .  318 
[Ko  paragraphs  in  this  vol.  of  the  Digest.) 
(rZ)  Liability  of  Landlord   for  Non- 
Repair      818 

(<;)  Repairing  Covenants   .         .  ,  318 

X.  Covenants  by  Lessor. 

(a)  Restrictive  Covenants          .  .  3iy 

(*)  Quiet  Enjoyment         .         .  .319 

XL  Derogation  from  Grant   .  .  319 

XII.  Forfeiture. 

(«)  Notice  of  Breach  of  Covenant  .  319 

(*)  Re-entry 320 

((')  Relief  against  Forfeiture      .  .  320 

Xlll.    DWELLING-HOUSES  AND   FLATS  .    320 

XIV.  Licensed  Premises. 

(«)  Covenants  against  Forfeiture  of 

Licence 321 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(J)  Maintenance     of     Business    and 

Licence 321 

(c)  Tied  Houses  .         .         .         .322 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XV.  Covenants  against  Assigning 

OR  Underletting    ,        .        .  323 
XVI.  Effect     of     Assignment      on 
Covenants. 

(«)  Assignment  of  Lease    .         .         .  324 
Ih)  Assignment  of  Reversion      .         .  324 

See  alao  Agriculture,  I. ;  Bankruptcy, 
No.  28  ;  Bills  of  Sale,  No.  1  ; 
County  Courts,  No.  4 ;  Deeds, 
No.  1  ;  Distress  ;  Estoppel,  No.  2  ; 
Game,  No.  4  ;  Mortgage  ;  Prac- 
tice, Nos.  4,  5  ;  Waters  and 
"Watercourses,  No.  1. 

I.  BELATION  OF  LANDLORD  AND  TENANT. 

See  No.  6,  infra. 

1.  Affixing  of  Election  Poxter  on  Premises  bij 
Tenant — Rigitt  of  Landlord  to  Remove  Poster- 
No  Breach  of  Cocenant.] — Under  a  lease  the 
landlord  had  only  a  right  of  re-entry  upon  the 
non-performance  of  the  covenants  by  the  tenant 
or  on  non-payment  of  rent.  The  tenant  com- 
mitted no  breach  of  covenant,  but  during  the 
tenancy  he  affixed  on  the  premises  an  election 
poster,  which  was  removed  by  the  landlord,  who 
maintained  that  he  had  a  right  to  do  so.  In  an 
action  by  the  tenant  against  the  landlord  for 
damages  for  trespass  and  for  an  injunction  : — ■ 

Held — that  the  landlord  had  no  right  to 
enter  upon  the  premises  except  in  the  event  of 
non-payment  of  rent  or  breach  of  covenant,  and 


that   the    tenant  was   therefore    entitled    to    a 
declaration   to   that  effect  and  to  damages  for 
the  trespass. 
Yelloly  r.  Morley,  27  T.  L.  R.  20— Div.  Ct. 

II.  AGREEMENTS   FOR  LEASES. 

See  County  Courts,  No.  4. 

III.  ESSENTIALS  OF  LEASE. 

[No  paragraphs  in  this  vol.  ot  the  Digest.] 

IV.  PARCELS    OR    PREMISES     INCLUDED 
IN  THE  DEMISE. 

See  Waters  and  Watercourses,  No.  1. 

(a)  Easements. 

(No  paragraphs  in  this  vol.  of  the  Digest] 

(b)  Fixtures. 

[No  paragiaphs  in  this  vol.  ol  the  Digest.] 

(c)  Sporting  Rights. 

2.  Lease  of  Farm  Subject  to  Use  as  Golf 
Course — Right  of  Golf  Club  to  Keep  Course 
Clear  from  Material  Obstruction  to  Play.'] — The 
plaintiff  was  the  lessee  of  a  farm  subject  to  a  _ 
reservation  in  favour  of  a  golf  club  in  accord- 
ance with  the  terms  of  a  lease  to  the  club  of  a 
club  house  on  the  farm  land.  By  their  lease 
the  golf  club  was  entitled  to  keep  a  playing 
course  not  exceeding  fifty  yards  in  width  clear 
from  fern,  long  grass,  or  other  material  obstruc- 
tion to  the  play. 

Held — that  '•  long  grass  "  in  the  lease  to  the 
golf  club  meant  long  grass  from  the  point  of 
view  of  the  golfer,  and  a  material  obstruction  to 
the  game  ;  and  that  the  golf  club  in  cutting  the 
grass  with  a  mowing  machine  to  the  length  of 
half  an  inch  or  three  quarters  of  an  inch  had 
done  no  more  than  was  reasonably  necessary  for 
the  maintenance  of  the  course. 
Woodward  v.   Heywood.  27  T. 


L.  R.  123— 

[Div.  Ct. 


V.  DURATION  OF  TENANCY. 

See  also  No.  25,  infra. 


(a)  Notice  to  Terminate. 

3.  Tenant  Entitled  to  Give  Notice  in  Certain  Con- 
tingency— Notice  Improperly  Given  by  Tenant — 
Breach  of  Tenancy  Agreement  —  Landlord 
Advertising  House  for  Sale  icith  Vacant  Posses- 
sion.]— By  an  agreement  of  tenancy  the  defen- 
dant, who  was  a  lieutenant  engineer  in  the 
Royal  Navy,  took  from  the  plaintiff  a  house  at 
Portsmouth  for  three  years  and  one  half-quarter 
from  May  9th,  1907.  The  agreement  contained 
the  following  terms: — "It  is  further  agreed 
between  the  parties  that  should  the  said  tenant 
be  ordered  away  from  Portsmouth  by  the 
Admiralty  he  may  determine  this  agreement 
on  giving  to  the  landlord  one  quarter's  notice 
in  writing  to  expire  on  any  of  the  usual  quarter 
days."  In  February,  1908,  the  defendant  was 
appointed  to  H.M.S.  Ocean,  which  was  ordered 
to  the  Mediterranean,  but  in  consequence  of  his 
wife's  health  he  was  anxious  not  to  go  abroad, 
and  eventually   the    Admiralty    gave  him  the 
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V.  Duration  of  Tenancy — Conthmed. 
option  of  accepting  the  appointment  or  being 
put  on  half-pay.  The  defendant  accepted  the 
latter  alternative,  and  on  March  14th,  1908,  he 
was  put  on  half-pay.  On  March  25th,  1908,  he 
gave  notice  to  the  plaintiff  of  his  intention  to 
give  up  possession  of  the  house  on  June  2-ltli  then 
next.  He  vacated  the  house  on  that  date,  and 
thereafter  the  plaintiff,  tlien  believing  the  notice 
to  be  a  proper  and  valid  notice,  endeavoured  to 
sell  the  house  by  auction,  advertising  it  for  sale 
with  vacant  possession  ;  but  as  no  sale  resulted, 
the  plaintiff  sued  the"  defendant  for  the  amount  of 
two  quarters'  rent,  contending  that  the  defendant 
was  not  entitled  to  give  the  notice  he  had  given. 

Held — that  as  at  the  time  when  the  defendant 
gave  the  notice  he  was  not  under  orders  to  leave 
Portsmouth  within  the  meaning  of  the  agree- 
ment he  was  not  entitled  to  give  the  notice  ;  that 
such  notice  was  therefore  invalid  ;  that  the  act 
of  the  landlord  constituted  an  acceptance  of  the 
surrender  by  the  tenant  and  put  an  end  to  the 
tenancy  as  an  existing  tenancy  ;  but  that  as  what 
the  defendant  did  amounted  to  a  breacti  of  the 
agi'eement,  the  plaintiff  was  entitled  to  recover 
the  amount  of  damage  suffered  thereby— namely, 
the  equivalent  of  two  quarters'  rent. 
Gray  v.  Owen,  [1910]  1  K.  B.  622  ;  79  L.  J. 

[K.  B.  389  ;  102  L.  T.  187  ;  26  T.  L.  R.  297— 
Div.  Ct. 

4.  Determinable  Head -Lease — Sub-Lease  for 
Fixed  'Term.'] — If  a  lessee  for  a  term  of  twenty- 
one  years,  determinable  at  his  option  by  notice 
at  the  end  of  seven  or  fourteen  years,  sub-lets 
the  demised  premises  for  a  fixed  term  exceeding 
fourteen  years,  he  ceases  to  be  entitled  to  give  a 
valid  notice  determining  his  own  lease. 

Phipos  v.  Callegari  and  Others,  54  Sol.  Jo. 
[635 — Warrington,  J. 
See  S.  C.  under  VII.,  hrfra. 

(b)  Renewal. 

See  Dependencies,  No.  24. 

(c)  Tenancy  at  Will. 
See  also  Practice,  No.  4. 

5.  Death  of  Tenant  Intestate — Adminlstratrl.v 
Accepted  as  New  Tenant — Property  of  Intestate 
—  Valuation— Intestates  Estates  Act,  1890  (53  & 
54  Vict.  e.  29),  s.  5.] — Variousi  encroachments 
were  made  from  time  to  time  on  the  waste  of  the 
manor  of  A.  The  lord  of  the  manor  made  it  a 
rule  to  allow  the  persons  encroaching  to  remain 
in  possession  and  to  obtain  from  them  an 
acknowledgment  that  they  held  the  land  only 
as  tenants  at  will  at  a  small  rent.  Any  tenant 
might  purchase  the  freehold  at  a  price  calculated 
as  if  for  the  enfranchisement  of  copyhold.  On 
the  death  or  removal  of  a  tenant  the  lord  accepted 
as  the  new  tenant  the  pei-son  whcm  on  general 
equitable  grounds  he  considered  to  have  the  best 
claim,  and  the  new  tenant  signed  the  same 
acknowledgment  as  before.  M.,  one  of  these 
tenants,  died  intestate,  and  his  widow  took  out 
administration  of  his  estate.      In  her  affidavit 


for  the  Inland  Revenue  she  valued  the  land  as  if 
it  were  copyhold,  deducting  the  sum  that  w^ould 
be  required  by  the  lord  for  the  sale  of  the  free- 
hold. Subsequently  she  was  accepted  as  tenant 
by  the  lord  on  the  usual  terms,  and  now  claimed 
that  the  holding  was  her  own  property  and  not 
part  of  her  husband's  estate. 

Held— that  the  property  in  question  was  part 
of  the  intestate's  estate  and  that  there  should  be 
an  inquiry  as  to  its  value,  regard  being  had  to 
sect.  5  of  the  Intestates  Estates  Act,  1890. 
In  re  Manser,  Killick  r.  Manser,  [1910] 
[W.  N.  61— Neville,  J. 

(d)  Tenancy  from  Year  to  Year. 

iNo  ]  araprapliR  in  this  vol.  of  the  Digest.] 

(e)  Weekly  Tenancy. 

[No  paragraplis  in  this  vol.  of  tlie  Dig3jt.] 

(f;  Life  Tenancy. 

[No  paragraphs  in  tliis  vol.  of  the  Digest. 1 

VI.  RENT. 

See  also  Estoppel,  No.  2. 

6.  " Landlord''' — Receiver — Execution — Land- 
lord and  Tenant  Act,  1709  (8  Anne,  c.  18  (c.  14 
in  Huff/iead)'),  s.  1.] — A  brewery  company 
granted  an  underlease  of  a  public-house  in  1896, 
and  on  the  same  day  the  underlessee  mortgaged 
his  leasehold  interest  to  the  plaintiff,  and  gave  a 
second  mortgage  to  the  company.  In  1901  the 
underlessee  became  bankrupt,  and  the  defendant 
was  appointed  his  trustee  in  bankruptcy.  In 
1902  the  company,  as  second  mortgagees,  went 
into  possession,  and  thereafter  let  the  public- 
house,  with  the  fixtures,  ffom  year  to  year  at  the 
yearly  rent  of  £150  for  the  premises,  and  the 
additional  yearly  sum  of  £1,250  in  lieu  of  pre- 
mium for  the  goodwill  of  the  business  and  for 
the  use  of  the  fixtures  and  fittings.  In  1907  the 
company  obtained  judgment  against  the  tenant 
for  £964,  and  in  iFebruary,  1909,  the  tenancy 
was  determined  at  a  month's  notice.  On  March 
9th,  1909,  foreclosure  proceedings  were  com- 
menced by  the  plaintiii,  and  on  March  12th  a 
receiver  and  manager  was  appointed,  and  the 
company  was  directed  to  give  up  possession  of 
the  premises  so  far  as  was  necessary  for  the  pur- 
poses of  the  receivership.  On  the  same  day  the 
sheriff  levied  execution  in  respect  of  the  judg- 
ment obtained  by  the  company  in  1907  against 
their  tenant,  and  on  April  8th  the  sheriff  sold 
the  goods  seized  to  the  receiver  for  £700. 

Held — that  at  "the  date  of  the  execution  the 
receiver  was  the  "  landlord  "  of  the  premises 
within  sect.  1  of  the  Landlord  and  Tenant  Act, 
1709,  so  as  to  be  entitled  to  be  paid  the  arrears 
of  rent  due  at  the  time  of  the  exeoutiou,  and  that, 
looking  at  the  substance  of  the  transaction,  the 
rent  was  £150  a  year,  and  that  for  this  purpose 
the  £1,250  could  not  ba  taken  into  account. 
Cox  V.  Harper,  [1910]  1  Ch.  480  ;  79  L.  J.  Ch 

[78  ;  101  L.  T.  669  ;  26  T.  L.  R.  105— Joyce,  J. 

On  appeal  by  the  receiver  on  the  question  as 
to  the  amount  of  rent : — 

Held — that  the  tenancy  agreement  drew  a 
clear  distinction  between  the  rent  and  the  addi- 
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VI.  "Rent— Continued. 

tional  yearly  sum  payable  for  the  goodwill,  etc., 
and  that  the  latter  sum  was  not  reot  within  the 
meaning  of  the  section.  Decision  of  Joyce,  J. 
(sMi7/-«),  affirmed.  [1910]  1  Uh.  480;  79  L.  J. 
Ch.  307  ;  102  L.  T.  438  ;  26  T.  L.  R.  264  ;  54 
Sol.  Jo.  305— C.  A. 

7.  Re-entry  for  Non-payment  of  Rent — Re- 
covery of  Possession  of  Premises — Half-year's 
Rent  in  Arrear — "  No  Sufficient  Distress  Found 
on  Premises  " — Proof  of  Sufficiency  of  Distress — 
Assignment  hy  Lessor  —  Right  of  Assignee  to 
Maintain  Action  for  Rccocery  of  Possession — 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
s.  139 — Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  10.]— Sect.  139  of 
the  County  Courts  Act,  1888,  provides  that  when 
the  rent  of  any  premises  does  not  exceed  £100 
a  year  and  is  in  arrear  for  half  a  year  and  the 
landlord  has  the  right  by  law  to  re-enter  for 
non-payment  thereof,  he  may  enter  a  plaint  in 
the  county  court  for  the  recovery  of  the  premises, 
and  thereupon  a  suunnons  shall  issue  to  the 
tenant,  and,  if  the  tenant  shall  not  show  good 
cause  why  the  premises  should  not  be  recovered, 
then  upon  proof,  amongst  other  facts,  that  one 
half-year's  rent  was  in  arrear  before  the  plaint 
was  entered  and  that  no  sufficient  distress  was 
then  to  be  found  on  the  premises  to  countervail 
such  arrear,  the  judge  may  order  possession  of 
the  premises  mentioned  in  the  plaint  to  be  given 
to  the  plaintiff. 

In  an  action  to  recover  possession  of  certain 
premises  under  the  above  section  : — 

Held — that  for  the  purpose  of  proving  that 
"  no  sufficient  distress  was  then  to  be  found  on 
the  premises  "  it  is  not  necessary  that  a  distress 
for  the  half-year's  rent  due  should  be  actually 
levie  1,  but  the  fact  of  the  insufficiency  of  distress 
may  be  proved  by  other  evidence. 

Held  also — that,  where  the  half-year's  rent 
accrued  partly  before  and  partly  after  the  rever- 
sion of  the  premises  was  assigned,  the  assignee 
was  entitled  by  virtue  of  sect.  10  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  to 
maintain  an  action  under  the  above  section  to 
recover  possession  for  non-payment  of  the  half- 
year's  rent. 

RiCKETT  V.  Green,   [1910]  1  K.  B.   253  ;    79 
[L.  J.  K.  B.  193  ;  102  L.  T.  16— Div.  Ct. 

8.  Assigiiment  of  Part  of  Demised  Premises — 
Apportionment  of  Rent  —  Value  at  Date  of 
Severance.'\ — In  apportioning  the  amount  of 
rent  due  from  the  assignee  of  part  of  demised 
premises,  the  proportionate  value  of  the  assigned 
part  must  be  calculated  as  at  the  date  of  the 
severance  of  th^  term  and  not  as  at  the  date  of 
the  original  lease. 

Salts  v.  Battersby,  [1910]  2  K.  B.  155;  79 
[L.  J.  K.  B.  937  ;   102  L.  T.  730— Div.  Ct. 

,   VII.  EESTRICTIVE  CO'TENANTS, 

9.  Lease  of  Farm — Covenant  not  to  Plough  up 
Pasture  Land.] — A  covenant  not  to  plough  up 
pasture  land  refers  solely  to  land  which  is 
pasture  land  at  the  date  of  the  agreement,  and 


does  not  refer  to  land  which  the  tenant  subse- 
quently leaves  for  a  considerable  period  in  grass. 

An  act  which  would  not  otherwise  be  a  breach 
of  covenant  by  a  tenant  cannot  be  converted 
into  a  breach  by  the  landlord  serving  him  with 
notice  to  quit. 
Rush  v.  Lucas,  [1910]  1  Ch.  437  ;  79  L.  J.  Ch. 

[172  ;  101  L.  T.  851 ;  54  Sol.  Jo.  200— Eve,  J. 

See  S.  C.  under  Agriculture,  No.  1. 

10.  Deter  minahle  Head-Lease—Su  l- Lease  for  a 
Fixed  Term — Determination  of  Head-Lease — 
New  Lease  of  Part — Breach  hy  New  Lessee — 
Constructive  Notice.'] — If  a  lessee  for  a  term  of 
twenty-one  years,  determinable,  at  his  option,  by 
notice  at  the  end  of  seven  or  fourteen  years,  sub- 
lets the  demised  premises  for  a  fixed  term  exceed- 
ing fourteen  years,  he  ceases  to  be  entitled  to 
give  a  valid  notice  determining  his  own  lease. 
Therefore,  where  the  underlease  contains  a 
restrictive  covenant  binding  upon  the  under- 
lessor,  and  a  notice  purporting  to  determine  the 
head-lease  is  given  and,  in  addition,  a  surrender 
of  the  superior  terra  is  executed,  the  original 
lessor  derives  his  title  during  the  term  through 
the  underlessor  and  is  bound  by  the  covenant. 

In  such  a  case,  where  the  underlease  was  of 
the  upper  floors  of  the  demised  premises  only, 
and  between  the  dateo  of  the  notice  and  the 
surrender  the  original  lessor  let  the  ground  floor 
and  basement  for  use  as  a  restaurant,  to  which 
use  the  underlessor  had  covenanted  that  he  would 
not  put  the  premises  retained  by  him  : — 

Held — that  the  restaurant-keeper,  as  well  as 
his  lessor,  was  bound  by  the  covenant  of  which 
he  had  constuctive  notice,  because  he  knew  that 
the  entrance  to  the  upper  floors  was  through  the 
ground  floor,  and  having  notice  of  rights  over 
the  premises  demised  to  him,  he  should  have 
inquired  their  nature  and  source,  and  if  this  had 
been  done  he  would  have  learnt  of  the  sub-lease 
and  so  have  acquired  notice  of  its  contents. 
Phipos  v.  Callegari  and  Others,  54  Sol.  Jo. 
[635 — Warrington,  J. 

11.  Dangerous  Trade — Premises  Incapable  of 
Insurance' against  Fire — Injunction.] — On  Sep- 
tember 14th,  1905,  C.  let  premises  to  M., 
who  covenanted  not  to  oan-y  on  or  permit  upon 
the  saitl  premises  any  trade  or  occupation  or  do 
or  suffer  any  other  thing  which  might  render  any 
increased  or  extra  premium  payable  for  the 
insurance  of  the  premises  against  fire,  or  which 
might  make  void  or  voidable  any  policy  for  such 
insurance.  The  premises  were  insured  with  the 
B.  C.  A.  Company.  They  were  burnt  down  and 
rebuilt.  On  July  13th,  1910,  that  office  de- 
clined to  renew  the  insurance.  The  N.  Assur- 
ance inspected  the  premises,  and  found  they  were 
occupied  by  linen  waterproofers,  who  manipu- 
lated highly  inflammable  materials,  and  they 
refused  to  insure  the  premises.  C.  asked  for  an 
injunction  restraining  M.  from  permitting  or 
suffering  the  waterproofing  company  to  carry  on 
upon  the  demised  premises  any  trade  or  occu 
pation,  or  doing  or  suffering  any  other  thing, 
which  might  render  any  increased  or  extra 
premium  payable  for  the  insurance  of  the 
premises  against  fire,  or  which  might  make  void 
or  voidable  any  policy  for  such  insurance. 
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VII.  Restrictive  Co\eua.nt8—Conti/iiied. 

Held — that  an  injunction  must  be  granted  as 

asked,  and   that   the  immediate  removal  of  the 

inflammable  substance  must  be  directed. 

Chapman  v.  Mason   and  Liniline  Co.,  10.3 

[L.  T.  390— Eady,  J. 

VIII.  RATES,  TAXES  AND  OUTGOINGS. 

See  alio  No.  20,  infra. 

(a)  Charges  borne  by  Lessor. 

12.  Covenant  hy  Lessor  to  Pay  Rates — "  Now 
Payable  or  hereafter  to  become  Payable'' — Pre- 
mises Sub-let  at  a  Profit — Increased  Assessment 
— Liability  of  Lessor.] — In  1899,  four  floors  of  a 
building  were  let  on  lease,  the  lessor  covenanting 
to  pay  all  rates,  etc.,  "  now  payable  or  hereafter 
to  become  payable  "  in  respect  of  the  premises 
except  inhabited  house  duty.  At  that  date  the 
whole  building  was  assessed  to  rates  in  one  sum. 
The  lessee  sub-let,  at  a  profit,  the  four  floors  to 
different  tenants.  At  the  quinquennial  valua- 
tion in  190.5,  each  floor  was  assessed  separately, 
and  in  consequence  of  the  profit  rentals,  the 
total  assessment  for  the  whole  building  was 
considerably  increased.  The  trustees  of  the 
lessor's  will  now  contended  that  they  were  not 
liable  for  the  increase  in  rates  attributable  to 
the  profit  rentals  paid  to  the  lessee. 

Held — that  the  covenant  in  the  lease  ex- 
tended to  the  increased  rates  payable  in  respect 
of  the  premises,  and  that  the  landlord  was  liable 
for  them. 

Watson  V.  Home  ((1827)  7  B.  &  C.  28.5), 
Smith  V.  ITumble  ((1854)  15  C.  B.  .321),  and 
Mansfield  v.  ^<?Z/ ([1908]  1  K.  B.  71— C.  A.) 
distinguished. 

Decision  of  Neville,  -J.  ([1909]  2  Ch.  64  ;  78 
L.  J.  Ch.  536  ;  100  L.  T.  729),,  affirmed. 
Salaman  r.  HOLFORD,  [1909]    2    Ch.  602;  79 
[L.  J.  Ch.  41  ;  101  L.  T.  505— C.  A. 

13.  Contract  by  Landlord  to  Pay  Rates — Breach 
— Distress — Imprisonment  of  Tenant — Damayes 
— Remoteness.] — The  owner  of  a  house  in  London 
let  to  a  weekly  tenant  on  the  terms  of  the 
Undlord  paying  rates  and  taxes.  A  distress 
warrant  was  issued  against  the  tenant  in  respect 
of  an  overdue  instalment  of  a  general  rate  and 
costs,  and,  on  a  return  of  nulla  bona  being  made 
to  the  warrant,  a  warrant  fur  commitment  was 
issued  against  him.  In  an  action  by  the  tenant 
for  damages  against  the  landlord  for  imprison- 
ment consequent  on  the  landlord's  breach  of  his 
contract  to  pay  the  rates  : — 

Held — that  the  defendant  was  liable  for 
damages  in  respect  of  the  imprisonment. 

Decision  of  Div.  Ct.  reversed. 
Atkins  r.  Hutton,  103  L.  T.  514  ;  74  J.  P.  329  ; 
[8  L.  G.  R.  513— C.  A. 

See  S.  C.  under  Rates,  V.  (d). 

(b)  Factories  and  Workshops. 

(No  paragi  aphs  in  this  vol.  ot  the  Digest.] 

(c)  Paving  Expenses. 
iKo  paragraphs  in^.his  vol.  ot  the  Dige.st.] 


(d)  Requirements  of  Sanitary  Authority. 
[Ko  paragraphs  in  this  voL  of  the  Digest.] 

IX.  REPAIRS,  MAINTENANCE  AND 
IMPROVEMENT. 

(a)  Alteration. 

[No  paracra'  hs  in  this  vol.  ot  the  Digest. 

(b)  Building  Covenants. 

[Noi  au.t,iai,liK  in  Una  vol.  ol  llie  Di£est.l 

(c)   Insurance  Covenants. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Liability  of  Landlord  for  Non-repair. 

See  Negligence,  Nos.  3,  11  ;  Watees 
AND  Watercourses,  No.  1. 

(e)  Repairing  Covenants. 

14.  Underground  Station — Support  of  Super- 
structure —  Measure  of  Obligation  —  Sajety  — 
Original  Condition.] — A  railway  company  cove- 
nanted as  lessees  to  keep  in  repair  the  retaining 
and  other  walls,  piers,  pillars,  supports,  and  roof 
of  an  underground  station,  on  the  roof  of  which 
was  a  superstructure. 

Held — that   the  obligation   on  the  company 
under  the  covenant  was  to  be  measured,  not  by 
the  safety  of  the  superstructure,  but  by  the  con- 
dition of  the  premises  at  the  date  of  the  demise. 
In  re   London   Corporation,  London  Cor- 
[PORATiON  V.  Great  Western  and  Metro- 
politan Rys.,  [1910]    2   Ch.  314  ;    79  L.  J. 
Ch.  622  ;  103  L.  T.  20  ;  54  Sol.  Jo.  562— Eve,  J, 

15.  Corenant  to  Repair — Breach — Damages 
Recovered  agairust  Lessee  —  Claim  by  Lessee 
against  Sub-lessee.] — ■  The  plaintiff  was  the 
lessee  of  seven  houses,  two  of  which  he  sublet  to 
the  defendant.  The  covenant  to  repair  in  the 
sub-lease  was  in  the  same  terms  as  in  the  head 
lease  ;  in  both  leases  a  three  months'  notice  to 
repair  was  provided  for,  which  if  not  complied 
with  worked  a  forfeiture.  There  was  no  covenant 
in  the  sub-lease  of  indemnity  against  the 
covenants  in  the  head  lease,  nor  was  there  any 
covenant  to  perform  the  covenants  in  the  head 
lease.  Notice  to  repair  the  premises  having 
been  given  by  the  head  landlord  to  the  plaintiff, 
the  latter  served  a  similar  notice  to  repair  upon 
the  defendant.  These  notices  were  not  complied 
with,  and  the  head  landlord  brought  an  action 
against  the  plaintiff  to  recover  the  whole  of  the 
premises.  In  that  action  the  defendant  obtained 
leave  to  appear  and  defend.  Thereafter  the 
plaintiff  obtained  an  order,  to  which  the 
defendant  was  not  a  party,  for  relief  against 
forfeiture  on  payment  of  an  amount  for  rent  and 
on  payment  of  costs  as  between  solicitor  and 
client,  without  prejudice  to  any  claim  he  might 
have  against  the  defendant.  The  plaintiff 
thereupon  sued  the  defendant  to  recover  those 
costs  and  also  certain  costs  he  had  paid  to  his 
solicitor. 

Held — that  there  being  no  covenant  of 
indemnity  by  the  defendant  or  an  express 
covenant  by  him  to  perform  all  the  covenants 
and  conditions  of  the  head  lease,   the  costs  in 
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IX.  Repairs,  Maintenance,  and  Improvement — 

Coutlnui'd. 
question     were     not     recoverable      from      the 
defendant. 

Dictum  of  Lindlev,  L.J.,  in  Ehhetts  v.  Conquest 
([1895]  2  Ch.  377)  followed. 
Clare  r.  Dobson,  [1911]  1  K.  B.  35;  [1910] 

[W.  N.  227  ;   103  L.  T.  506  ;  27  T.  L.  R.  22— 
Lord  Coleridge,  J. 

X.  COVENANTS  BY  LESSOR. 

(a)  Restrictive  Covenants. 

See  No.  10.  svpm. 

(b)  Quiet  Enjoyment. 

See  Xo.  19.  'nifra. 

XI.  DEROGATION  FROM  GRANT. 

Sec  No.  4,  m2)ya  ;  No.  19,  'uifra. 

XII.  FORFEITURE. 

See  also  No.  24,  infra. 

(a)  Notice  of  Breach  of  Covenant. 

16.  Contjyulsory  Lease  of  Allotment  Land — 
Covenants  to  Keep  Land  Clean — Not'ice  to  Remedy  I 
Breaches — Heasonaile  Time — Claim  to  Re-enter 
—  Pleading  —  Condition  Precedent  —  R.  S.  C, 
Ord.  19,  r.  14  —  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.c.41),.f.l4tl).] 
— A  compulsory  lease  of  allotment  land  con- 
tained covenants  by  the  lessee,  a  local  authority, 
to  keep  the  land  clean  and  in  good  heart  and 
condition.  In  June,  1909,  the  lessor  served  the 
local  authority  with  a  notice  under  sect.  14  (1) 
of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  directed  to  the  whole  of  the  land,  and 
alleging,  generally,  breaches  of  the  said  cove- 
nants, and  requiring  the  same  to  be  remedied 
within  a  reasonable  time,  and  in  the  following 
November  he  issued  a  writ  alleging  that  the 
breaches  had  not  been  remedied,  and  claiming  to 
re-enter.  The  local  authority  denied  the  breaches. 
At  the  trial  of  the  action  the  lessor's  evidence 
showed  that  all  the  allotments  were  in  a  bad 
condition  when  the  notice  was  given,  that  some 
of  them  were  clean  at  the  date  of  the  writ,  but 
that  it  would  take  at  least  a  year  from  the  date 
of  the  notice  to  put  the  whole  of  the  land  in 
good  condition.  On  this  the  local  authority 
objected  that  a  reasonable  time  had  not  been 
allowed  to  remedy  the  breaches. 

Held — that  as  the  notice  was  in  general  terms 
and  dii-ected  to  the  whole  of  the  land  it  was  not 
divisible,  and  that,  as  a  sufficient  time  had  not 
been  allowed  to  remedy  all  the  breaches,  the 
action  was  premature  and  must  be  dismissed. 

Held  also — that  the  objection  that  a  reason- 
able time  had  not  been  allowed  was  not  an 
allegation  in  the  nature  of  a  condition  precedent 
within  the  meaning  of  Ord.  19,  r.  14,  and  one 
which  ought  as  such  to  have  been  pleaded  by 
the  local  authoritj'  in  their  statement  of  defence. 
HOPLEY  V.  Parish  Council  op  Tarvin  in 
THE  County  of  Chester,  74  J.  P.  209— 
Neville,  J. 


(b)  Re-entry.  I 

See  Nos,  7,  10,  sujira. 

i 
(c)  Relief  against  Forfeiture.  i 

See  also  No.  16,  supra.  ; 

17.  Writ  Claiming  Possession  —  Election  hy  » 
Landlord —  Underlease — Relief  Granted  to  Lessee  ', 
— Determination  of  Lease — Ejfect  on  Underlease  \ 
—  Conreiiancing  and  Ij-jw  of  Propert^i  Act,  1881  ? 
(14  &  4.5  Vict.'c.  41),  s.  14."]— The  effect  of  the  ] 
order  giving  relief  against  forfeiture  for  a  breach  ' 
of  covenant  to  repair  is  to  continue  the  original  j 
lease  for  all  purposes,  so  that  an  underlessee  ^ 
continues  liable  on  the  covenants  in  his  deriva- 
tive lease  notwithstanding  the  issue  of  the  writ  ' 
to  recover  possession  by  the  superior  landlord. 

Decision  of  Darling,  J.  ([1909]  2  K.  B.  894)        \ 
affirmed.  " 

Dendy    r.    Evans,    [1910]    1    K.  B.   263  ;    79 
[L.  J.  K.  B.  121  :  102  L.  T.  4  ;  54  Sol.  Jo.  151         , 
-C.A.         j 

18.  Cocenant  not  to  Assign  or  Underlet  icithout        ] 
Consent — Assignment  ivithout  Consent  to  Trustees        i 
for  Debenture-liolders — Sub-Demise  hy    Way   of 
Mortgage — Forfeiture — Waiver  —  Acceptance  of        | 
Rent    by    Agent  —  Relief  —  Negligence  —  Con-        \ 
veyancing   and    Law    of  Property    Acts,    1881         ] 
(44  &  45  Vict.  c.  41),  s.  14,  and  1892  (55  &  56         < 
Vict.   c.   13),   s.   4.]— I.,   C.   &   Co.,   who   were        i 
assignees  of  a  lease  containing  the  usual  cove-        ; 
nants   not   to   assign   or   underlet   without   the        i 
consent  of  the  lessor,  assigned  the  premises  to 
trustees  for  debenture-holders  by  sub-demise,  no        ^ 
notice  being  given  to  the  lessor,  and  no  assent        < 
being  obtained    from   him   to   the   sub-demise. 
The  lessor's  agent  received  rent  from  the  new         , 
tenants,    the    trustees.       A    debenture-holder's 
action   having   been    taken    against    I.,    C.    &; 

Co.    and     a     receiver     appointed,     the     lessor 
threatened  to  re-enter  and  determine  the  lease 

by  reason  of  the  failure  to  obtain  his  consent  to  i 

the  sub-demise.     The  trustees  for  the  debenture-  \ 

holders  contended  that  there  had  been  a  waiver  ^ 

of   the   lessor's    right    of    forfeiture,    and   also  j 

sought  for  relief  under  the  Conveyancing  Act,  ; 

1881,  sect.  14,  and  the  Act  of  1892,  sect.  4.  i 

Held — that  there  was   no   waiver,  as  there 

was  not  sufficient  evidence   to   show   that   the  ] 

lessor  had  become  aware  of  the  assignment,  and  j 

that,  as  the  trustees  had  taken  over  the  lease  i 

without   investigating   its    terms,   and   without  ! 

considering  whether   the   assignment  would  or  i 

would  not  cause  a  forfeiture,  the  Court  could  not  j 

grant  them  the  relief  they  sought.  1 

Matthews  v.  Smallwood,  ri910]  1  Ch.  777 ;  i 

[79  L.  J.  Ch.  322  ;  102  L.  T.  228— Parker,  J.  : 

XIII.  D-WELLING  HOUSES  AND  FLATS. 

See  also  No.  1,  supra  ;  Contract,  No.  7  ; 
Metropolis,  No.  21 ;  Negligence, 
No.  3. 
19.  Tenancy  of  Flat — Erection  of  Staircase  in 
Front     of    Lessee's      Windows  —  Meaning      of 
"  Demised  Premises" — Nuisance — Quiet  Enjoy-       \ 
vtent — Ligltt  and  Air  —  Privacy  —  Easement—       i 
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XIII.  Dwelling  Houses  and  Tl&tB—C'unti/med. 
Grantor  Derogating  from  Own  Grant  — 
Interference  with  Lessee's  Rights.] — The  plain- 
tiffs, who  were  tenants  of  a  ground  floor  flat, 
complained  that  the  tenant  of  the  flat  overhead 
had  erected  a  staircase,  leading  from  the 
garden  to  her  flat,  and  had  thereby  broken  a 
covenant  in  her  agreement  not  to  do  or  suffer 
anything  on  the  premises  demised  to  her  which 
might  be  a  nuisance  to  the  landlord  or  the  other 
tenants.  They  further  pleaded  that  the  lessor, 
by  giving  licence  for  such  erection,  had  broken 
her  covenant  with  the  plaintiffs  for  quiet  enjoy- 
ment, and  that,  by  allowing  the  plaintiffs' 
comfort  and  privacy  to  be  interfered  with,  she 
had  derogated  from  her  own  grant. 

Held — that  the  first  floor  tenant  had  not 
ei-ected  the  staircase  on  the  demised  premises 
within  the  meaning  of  the  covenant  against 
creating  a  nuisance,  and  that,  inasmuch  as  the 
staircase  had  not  rendered  the  plaintiffs'  premises 
materially  less  fit  for  the  purpose  for  which  they 
were  demised,  there  was  no  derogation  from  the 
lessor's  grant. 

Held  further— that  to  constitute  a  breach 
of  covenant  for  quiet  enjoyment  there  must  be 
some  physical  and  substantial  interference  with 
the  plaintiffs'  occupation,  to  which  a  mere 
annoyance,  such  as  lessening  of  privacy,  will  not 
amount. 

BROWNE  r.  Flower,  [1910]  W.  N.  261  ;    103 

[L.  T.  557  ;  55  Sol.  Jo.  108— Parker,  J. 

XIV.  LICENSED  PREMISES. 

See  also  INTOXICATING  Liquors,  No.  5  ; 
Rates,  Xo.  5. 

(a)  Covenants  against  Forfeiture  of  Licence. 

lN<i  laiiigiaplis  in  this  vol.  oftlie  Digest.] 

(b)  Maintenance  of  Business  and  Licence. 

20.  Licence  Duty — Covenant — Sum  Deposited 
loith  Landlords  as  Security  for  Performance  of 
Covenants — '^Outgoings''' — -New  Licence  Duty.] 
— In  1907  the  plaintiff  became  tenant  to  the 
defendants  of  a  public-house,  and  he  covenanted 
to  pay  "all  taxes,  rates,  assessments,  and  out- 
goings whatsoever  now  or  hereafter  to  be  taxed, 
rated,  or  assessed  on  the  premises  or  on  the 
landlords  or  tenant  in  respect  thereof."  He 
deposited  a  sum  of  money  with  the  defendants 
as  security  for  the  due  performance  of  his 
covenants,  and  this  sum  was  to  be  retained  by 
them  until  the  plaintiff  should  have  transferred 
the  licence  to  their  nominee.  The  licence  was 
transferred  to  new  tenants  in  July,  1910,  and 
the  plaintiff  thereupon  demanded  the  return  of 
his  deposit  ;  but  the  defendants  claimed  to 
retain  it,  under  the  plaintiff's  covenant,  to  meet 
the  new  licence  duty  imposed  by  the  Finance 
(1909-10)  Act,  1910,  which  was  chargeable  on 
any  licence  granted  after  July  1,  1909,  but  the 
amount  of  which  had  not  yet  been  decided  by 
the  Iidand  Ilcvenue  Commissioners. 

Held — that  the  new  duty  was  an  '•  outgoing" 
within  the  plaintiff's  covenant,    and  that  the 

Y.D. 


defendants  were  entitled  to  retain  the  deposit  to 
meet  such  duty. 

Wauer  v.  Hoare  k.  Co.,  Ld.,  27  T.  L.  R.  10— 
[Lawrance,  J. 

(c)  Tied  Houses. 

See  also  AgExXCY,  No.  12. 

21.  Covenant  by  Tenant  to  Purchase  all  Beer 
from  Landlord-— Price  of  Beer  Raised  by  Land- 
lord and  Other  Brewers — Rifusal  of  Tenant  to 
Purchase  at  Increased  Price — "  Current  Market 
Prices" — Injunction — Form  of  Order.] — By  a 
lease  of  a  public-house  the  tenant  covenanted  to 
purchase  all  beer  for  the  demised  premises  from 
the  landlords,  a  brewery  company.  In  conse- 
quence of  the  proposed  licensing  clauses  in  the 
Finance  Bill,  1909,  the  landlords, .and  practically 
the  whole  of  the  other  brewers  in  London, 
agreed  that  all  beer  sold  by  them  within  the 
metropolitan  area  should  be  raised  by  &s.  a 
barrel,  and  that  no  beer  should  be  sold  by  them 
at  any  lower  price.  Due  notice  of  this  agree- 
ment was  given  to  the  tenant,  but  he  refused  to 
buy  any  beer  from  the  landlords  at  the  increased 
price,  and  threatened  to  buy  beer  elsewhere. 

Held — that  as  it  could  not  be  said  that  the 
landlords  were  not  entitled,  if  they  could,  to 
raise  the  price  of  their  beer  so  as  to  cover  the 
increased  burden  which  was  contemplated  by 
the  Finance  Bill,  and  that  as  the  increase  in  the 
price  charged  by  them  was  not  unreasonable  in 
amount,  the  landlords  were  entitled  to  an 
injunction  restraining  the  tenant,  so  long  as  they 
were  ready  and  willing  to  supply  him  with  beer 
of  reasonably  good  quality  and  at  reasonable 
prices,  from  selling  beer  on  the  demised  premises 
other  than  that  purchased  from  the  landlords. 

Quare  whether  where  there  is  a  positive 
coveuant  on  the  part  of  a  landlord  to  supply 
beer  at  "current  market  prices,"  he  is  entitled 
to  charge  an  extra  price  to  the  tenant  of  a  tied 
house  merely  because  that  house  is  tied.     " 

Observations  on  the  form  of  order  in  Cait  v. 

Tourle  ((1869)  4  Ch.  App.  654),  and  in  Seton  on 

Judgments,  6th  ed.,  vol.  i.,  p.  534. 

Courage  &  Co.,  Ld.  r.  Carpenter,  [1910] 

[1  Ch.  262  ;  79  L.  J.  Ch.  184  ;   101  L.  T.  940  ; 

I  26  T.  L.  R.  193— Neville,  J. 

I  22  Covenant  by  Tenant  to  Purchase  all  Beer 
\from  Landlord — Price  of  Beer  raised  by  Landlord 
— Inqdied  Covenant  to  Sujjply  Beer  at  Reasonable 
Prices  ■ —  Reasonable  Increase.]  —  N.  was  the 
licensee  of  a  tied  house,  being  the  assignee  of 
leases  granted  by  the  plaintiffs,  a  firm  of 
brewers,  and  bound  by  covenants  therein  not  to 
sell  beer,  etc.,  on  the  premises  not  purchased 
from  the  plaintiffs.  In  1900  the  tax  on  beer 
was  increased  by  Is.  a  barrel.  Thereupon  the 
plaintiffs,  in  common  with  many  other  brewers, 
gave  notice  to  N.  that  they  would  increase  their 
price  for  beer  by  1*'.  a  barrel.  N.,  having  for 
some  time  paid  the  increased  price,  refused  to  do 
so.  The  price  of  beer  with  the  Is.  added  was 
then  less  than  when  the  lease  was  originally 
granted. 

Held — that,  assuming  that  there  was  in  the 
lease  an  implied   covenant   to  supply   beer  at 
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XIV.  Licensed  Premises— Co nfi/iiwd. 
reasonable  prices,  such  a  covenant  did  not  bind 
the   plaintiffs    to    supply    beer    at  the   lowest 
possible  market  prices,  and  that  the  increase  of 
Is.  was  reasonable. 

NOAKES  &   Co.,    Ld.   v.    Day   (1907),    [1910] 
[1  Ch.  270  (n.)  ;  79  L.  J.  Ch.  186  (n.)— C.  A. 

XV.  COVENANTS  AGAINST  ASSIGNING 
OR   UNDEELETTING. 

23.  Licence  to  Asaign — Unreasonahle  Condition 
— Decla  rat  or  u  Judgment — Practice —  Costs.'\ — A 
lessee  covenanted  not  to  assign  without  the 
licence  of  the  lessors,  such  licence  "  not  to  be 
unreasonably  withheld."  He  asked  for  a  licence 
to  assign  to  his  wife.  The  lessors  refused  except 
upon  condition  that  he  himself  covenanted  to 
pay  the  rent  and  perform  the  covenants  of  the 
lease.  Upon  summons  by  the  lessee  for  a 
declaration  that  he 'was  entitled  to  assign 
without  the  consent  of  the  lessors  : — 

Held— that  the  condition  was  unreasonable, 

and  that  the  lessee  was  therefore  entitled  to  the 

declaration  asked,  but  without  costs. 

Evans  v.  Levy.  [1910J  1  Ch.  4.52 ;  79  L.  J.  Ch. 

[383  ;  102  L.  T.  128— Eve,  J. 

24.  Covenant  Not  to  Assign  loitliout  Cojisent — 
"  Respectahle  and  Responsible  Person" — Assign- 
ment to  a  Corporation — Failure  to  Ohtain  Consent 
— Forfeiture.'] — A  lease  contained  a  covenant  by 
the  lessee  against  assigning  or  underletting 
without  the  previous  written  consent  of  the 
lessor,  but  such  consent  not  to  be  withheld  in 
respect  of  a  respectable  and  responsible  person. 
Subsequent  assignees  with  consent  assigned  to  a 
limited  company,  after  the  consent  of  the  lessor 
had  been  refused. 

Held— that  the  words  "a  respectable  and 
responsible  person  "  include  a  corporation,  and 
therefore  that  an  assignment  without  the  consent 
of  the  lessor  to  a  limited  company,  which  was 
respectable  and  responsible,  did  not  constitute  a 
breach  of  covenant. 

Harrison,  Ainslie  S)  Co.'  v.  Corporation  of 
Barrow-in-Furness  ((1891)  63  L.  T.  834)  not 
followed. 

Decision  of  Neville.  J.  ([1910]  1  Ch.  7.54;  79 
L.  J.  Ch.  431  :  102  L.  T.  427  ;  26  T.  L.  E.  387  ;  17 
Manson,  217)  reversed. 
WiLLMOTT  r.  London  Road  Cae   Co.,   Ld.. 

[1910]  2  Ch.  525  :  80  L.  J.  Ch.  1  ;  103  L.  T. 
447  ;  27  T.  L.  R.  4  ;  54  Sol.  .Jo.  873— C.  A. 

25.  Underletting  without  Consent  — Underlessee 
in  Occupation — Surrender  by  Tenant — iVei«  Term 
Granted  hy  Landlord — Effect  on  Underlease.'] — 
Under  an  agreement  of  tenancy  of  certain  fields 
the  tenant  agreed  not  to  underlet  without  the 
landlord's  consent  in  writing,  and  it  was  pro- 
vided that  on  breach  of  this  agreement  the  land- 
lord should  be  entitled  to  re-enter,  and  thereupon 
the  tenancy  should  determine.  The  tenant, 
without  consent,  underlet  the  premises  tn  the 
jilaiutiff,  who  went  into  and  remained  in  posses- 
sion for  several  years,  no  notice  having  been 
taken  of  the  breach  of  the  agreement.     Before 


the  expiratiijn  of  his  tenancy  agreement  the 
tenant  voluntarily  surrendered  the  term  to  the 
landlord,  who  thereupon  let  the  premises  to  the 
defendant.  The  plaintiff  then  sued  the  defen- 
dant to  recover  possession  and  for  damages  for 
trespass. 

Held — that  the  interest  of  the  plaintiff  was 
not  afl'ectetl  by  the  surrender  by  the  original 
tenant,  and  could  not  be  got  rid  of  by  merely 
granting  a  new  term  to  the  defendant,  and 
therefore  that  the  plaintiff  was  entitled  to 
maintain  the  action. 
Parker  r.  Jones,  [1910]  2  K.  B.  32  ;  79  L.  J. 

[K.  B.  921  ;  102  L.  T.  685  ;  26  T.  L.  R.  4.53— 
Div.  Ct. 

XVI.  EFFECT  OF  ASSIGNMENT  ON  COVE- 
NANTS. 

(a)  Assignment  of  Lease. 

See  No.  8,  .mpra  ;  Bankruptcy,  Xo.  28  ; 
Mortgage,  No.  3. 

(b)  Assignment  of  Beversion. 

See  Nos.  7,  10,  .mpra. 


LARCENY. 

See  Criminal  Law  and  Procedure. 

LAW  SOCIETY. 

See  Solicitors. 

LEAVE   AND   LICENCE. 

See  Easements. 


LEGACIES. 

See    Wills. 

LEGACY   DUTY. 

See  Death  Duties. 


LEGITIMACY   AND  LEGITI- 
MATION. 

See  Bastardy. 


LETTERS. 

See  Contract  ;  Copyright. 
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LETTERS   PATENT. 

See  Patents  and  Inventions. 
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See  also  Discovery  ;  Practice  ;  Trade 
AND  Trade  Unions. 

I.  LIBEL. 

(a)  Fair  Comment  on  Matters  of  Public 

Interest. 

[No  puragraphs  In  this  vol.  of  the  Digest.] 

(b)  Miscellaneous. 

1.  Queatiun  for  Jury — Whether  Language 
Defamatory — Whether  Understood  to  Refer  to 
Plaintiff  by  Perso)iS  Knowing  Him— Proof  of 
Writer's  Intention  to  Refer  to  Plaintiff  not 
Necessary.']— In  an  action  for  libel,  the  question, 
if  it  be  disputed,  whether  the  alleged  defamatory 
statement  is  a  libel  on  the  plaintiff  is  one  of  fact 
for  the  jury.  That  question  of  fact  involves  not 
only  whether  the  language  used  is,  when  taken 
in  its  fair  and  ordinary  meaning,  defamatory, 
but  also  whether  it  would  be  understood  to  refer 
to  the  plaintiff  by  persons  who  knew  him  ;  and 
if  in  the  opinion  of  the  jury  the  language  used 
is  defamatory  and  a  substantial  number  of 
persons  who  knew  the  plaintiff  would  read  the 
alleged  libel  as  referring  to  him,  damages  are 
recoverable,  even  although  the  writer  or  publisher 
may  neither  have  known  of  the  plaintiff's 
existence  nor  have  intended  to  refer  to  him  or 
any  other  particular  individual. 

Decision  of  C.  A.  ([1909]  2  K.  B.  441  ;  78 
L.  J.  K.  B.  937  ;  101  L.  T.  330  ;  25  T.  L.  R.  597) 
affirmed. 

E.  HuLTON  &  Co.  r.  Jones,  [1910]  A.  C.  20  ■ 
[79  L.  J.  K.  B.  198  ;  101  L.  T.  831  ;  26  T.  L.  R. 
128 ;  54  Sol.  Jo.  116  ;  47  Sc.  L.  R.  591— H.  L. 


(c)  Practice. 

See  also  Discovery,  No.  2 
Nos.  15,  29. 


Practice, 


2.  Interrogatories  —  Innuendo  —  Meaning  At- 
tached hy  the Defendanttothe  Words  Complained 
of — //wc/w/.v.v/7;(7//'y.]— In  an  action  for  libel,  the 
defendant  denied  that  the  words  complained  of 
by  the  defendant  bore  the  meaning  given  them 
in  the  innuendo.  The  plaintiff  administered 
interrogatories  for  the  purpose  of  ascertaining 
what  meaning  the  defendant  himself  placed  on 
the  words. 

Held — that  the  interrogatories  were  inadmis- 
sible. 

Foster  v.  Perry  man  ((1891)  8  T.  L.  R.  115) 
not  followed. 

Heaton  v.  Goldney,  [1910]  1  K.  B.  754  ;  79 

[L.J.  K.  B.  541  ;  102  L.  T.  451  ;  26  T.   L.   R. 

383  ;  54  Sol.  Jo.  391— C.  A. 


3.  Partieulars  —  Publication  —  Absence  of 
Special  Grounds.'] — Semble.  There  is  no  estab- 
lished practice  in  libel  actions  in  England  for 
ordering,  in  the  absence  of  special  grounds,  par- 
ticulars of  the  name  or  names  of  the  person  or 
persons  to  whom,  of  the  date  or  dates  on  wtiich, 
and  of  the  place  or  places  where,  the  alleged 
libel  was  published. 
Keogh  'V.  Incorporated   Dental  Hospital 

[OF  Ireland,   [1910]  2 1.  R.  160  ;  43  I.  L.  T. 
253— C.  A.  Ireland. 

(d)  Privilege. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Publication. 

See  Xos,  3,  5,  supra. 

(f)  Words  Capable  of  Defamatory  Meaning. 

4.  Xewspaper — •  Unauthorised  Adcertisementfor 
Wet  A'urse — Innuendo.] — A  husband  and  wife 
brought  an  action  against  a  newspaper  for  pub- 
lishing an  advertisement  for  a  wet  nurse,  appli- 
cants being  referred  to  the  address  where  the 
pursuers  resided  and  carried  on  a  wine  and 
spirit  business.  The  advertisement  was  untrue 
and  unauthorised.  At  its  date  the  pursuers  had 
been  about  four  months  married. 

Held,  that  the  advertisement  per  se  was  not 
libellous,  and  (2)  that  it  could  not  be  innuendoed 
as  meaning  that  the  female  pursuer  had  within 
five  months  of  her  marriage  given  birth  to  a 
child  of  which  pursuer  was  the  father  and  that 
each  of  the  pursuers  had  been  guilty  of  ante- 
nuptial fornication  and  was  of  immoral  character. 
Wood  r.  Edinburgh   Evening  News,    Ld  , 

[1910]  S.  C.  895;  47  Sc.  L.  R.  786.— 
Ct.  of  Sess. 

5.  Words  not  Libellous  per  se — Resolution  of 
£/os/iital  Committee— Refusal  to  Admit  Student 
— PuMication.]—K.  having  applied  to  be 
admitted  as  a  student  of  the  D.  Hospital,  the 
committee,  by  their  registrar,  wrote  to  him  a 
letter    enclosing    the     following     resolution : — 
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I.  Libel^CoHtinucd. 

'•  Resolved,  that  Mr.  K.  be  not  accepted  as  a 
student  at  this  hospital,  the  committee  having 
the  right  by  their  bye-laws  to  refuse  any  student 
■withoiit  assigning  cause."  The  letter  was,  in 
the  absence  of  K^,  opened  by  his  clerk,  who  was, 
with  his  permission,  in  the  habit  of  opening 
letters  addressed  to  him,  of  which  circumstance 
the  defendants  were  unaware  : — 

Held — that  the  words  were  not  jjer  se libellous 
and  that  there  was  no  evidence  of  a  publication 
of  it  by  the  defendants  for  Avhich  they  could  be 
made  responsible. 

Capital  and  Cuxniie.-i  Banlt  v.  Henty,  ((1882), 
7  A.  G.  741)  applied. 

KEOGH  r.   INCOKPOKATED   DEKTAL    HOSPITAL 

[OF  IKELAKD,  [1910]  2  I.  E.  .577  ;  44  I.  L.  T. 

191— Div.  Ct.,  Ireland. 

II.  SLANDER. 

(a)  Actionable  per  se. 

6.  Ivqmtat'wn  of  having  Committed ayi  Offence 
—Arrest— Offence  Punishable  hy  Fine.^—WoxdB 
spoken  of  a"  person  imputing  that  he  has  been 
guilty  of  an  offence — i.e. ,  a  breach  of  the  peace, 
for  which  he  might  be  arrested  at  the  moment, 
but  in  respect  of  which  the  punishment  is  fine 
only,  are  not  actionable  without  proof  of  special 
damage. 

Hellwig  r.  Mitchell,  [1910]  1  K.  B.  609  ; 

[79  L.  J.  K.   B.   270;    102   L.   T.   110;    26 

T.  L.  R.  244— Bray,  J. 

(b)  Practice. 

7.  Costs— Payment  into  Cbmi-Vtrdict  for 
Smaller  Sum.]— The  plaintiff  sued  the  defendant 
for  slander  in  respect  of  a  statement  that  the  plain- 
tiff had  at  a  Parliamentary  election  voted  twice 
in  one  division.  The  defendant  admitted  publica- 
tion, but  paid  £10  lO.*.  into  Court,  and  pleaded  in 
mitigation  of  damages  certain  letters  of  apology 
which  he  had  written.  At  the  trial  the  jury 
found  a  verdict  for  the  plaintiff  with  one  farthing 
damages. 

Held— that  the  plaintiff  was  entitled  to  the 
costs  of  the  action. 
KiNNELL  r.  Walker,  27  T.  L.  E.  67— Darling,  J. 

(c)  Privilege. 

8.  Lialility  of  Employer  for  Slander  Uttered 
hy  Serra nt—  Cmyoration— Averments  inferring 
Malice.'] — A.  brought  an  action  of  damages  for 
slander  against  the  Corporation  of  Glasgow,  in 
which  she  averred  that  B.,  a  tax  collector  in 
their  employment,  while  in  the  course  of  collect- 
ing pohce  taxes  at  her  house,  had  accused  her  of 
tampering  with  a  receipt  for  the  taxes  in  order 
to  defraud  his  employers,  and  that  on  her  re- 
pudiation of  the  charge  he  had  assaulted  her. 
She  further  alleged  that  B.  had  repeated  the 
slander  in  the  house  of  a  neighbour  and  subse- 
quently in  the  tax  collector's  office. 

Held— that  B.  in  uttering  the  statements 
complained  of  was  acting  within  the  scope  of 
his    employment,    and    that,    accordingly,   the 


action  was  relevant  ;  and  that  the  occasion  was 
privileged. 

Riddell  I.  Glasgow  Corporation,  [1910] 
[S.  C.  693  ;  47  Sc.  L.  R.  630— Ct.  of  Sess. 

(d)  Special  Damage. 

[No  paragraphs  in  Uiis  vol.  of  the  Digest.l 

III.  TRADE  LIBEL. 

(No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  CRIMINAL  PROCEDURE. 

9.  Seditious  Lihel — Attempting  to  Alienate  the 
Allegiance  of  the  Indian  Xatire  Liege  Suhjects 
of  the  Jibing — Puhlication  of  Document  calculated 
to  stir  u})  Discontent  and  Unrest  among  His 
Majesty's  Liege  Suhjects — Definition.] — A.  was 
indicted  for  printing  and  publishing  a  seditious 
libel,  in  the  form  of  a  newspaper,  attempting  to 
stir  up  and  excite  discontent  and  unrest  among 
His  Majesty's  liege  subjects,  and  to  alienate  the 
allegiance  of  the  Indian  native  liege  subjects  of 
the  King,  and  to  cause  it  to  be  believed  that  it 
was  justifiable  and  commendable  to  resort  to 
political  assassination  with  a  view  to  liberate 
India  from  the  government  of  the  King. 

Held  —  that  whoever  by  language  either 
written  or  spoken  incites  or  encourages  others  to 
use  physical  force  or  violence  in  some  public 
matter  connected  with  the  State,  is  guilty  of 
publishing  a  seditious  libel. 

The  accused  may  not  plead  the  truth  of  the 
statements  that  he  makes  as  a  defence  to  the 
charge,  nor  may  he  plead  the  innocence  of  his 
motive. 

If  the  accused  publishes  the  libel,  there  is  no 

distinction  in  law  between  what  he  writes  in  it 

and  what  any  other  person  writes  in  it. 

R.  V.  Aldred,  74  J.  P.  55  ;  22  Cox,  C.  C.  1— 

[ — Lord  Coleridge,  J^ 

10.  Threatening  to  PuUi.^h  Matter  tcith  Intent 
to  Procure  Office  —  Evidence  of  3Iotive — Lihel 
Act,  1843  (6  k  7  Vict.  c.  96),  s.  8.]— On  a  charge 
under  Lord  Campbell's  Libel  Act,  1843,  sect.  3, 
of  threatening  to  publish  or  proposing  to  abstain 
from  publishing  a  matter  touching  another  per- 
son with  intent  to  procure  an  appointment  or 
office  of  profit,  evidence  as  to  the  motives  of  the 
person  in  so  threatening  or  proposing  is  inadmis- 
sible 

R.  V.  Plaisted.  22  Cox,  C.  C.  5— Pickford.  J. 


LICENCE. 


In  respect  of  game — See  Game. 

In  respect  of  patent— i?ee  Patents  and 
Inventions. 

For  marriage— &e  Husband  and  Wife. 

In  respect  of  minerals  —  See  Mines, 
Minerals  and  Quarries. 

In  respect  of  hawkers  and  pedlars — See 
Markets  and  Fairs. 

For  sale  of  intoxicants— <S'fe  INTOXICAT- 
ING Liquors;  Revenue. 
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Licence — Continued. 

For  music  and  dancing — See  Theatees, 

Music  Halls,  and  Shows. 
For  cabs,  etc.,  and  drivers — See  Street 

Traffic. 
Excise— &'<>  Revenue. 
Generally — See  Revenue. 


LIEN. 


See  Admiralty  ;  Bailment  ;  Bankers  ; 
Bills  op  Sale  ;  Builders  ;  Car- 
riers ;  Shipping  ;  Solicitors. 


LIFE   INSURANCE. 

See  Insurance. 


LIGHT. 

See  Easements. 


LIGHT   RAILWAYS. 

See  Tramways  and  Light  Railways. 
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[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Judgment 330 

[No  paragraphs  in  tliis  voL  of  tlie  Digest.] 

V.  Fraud 330 

[No  paragraphs  in  this  voh  of  the  Digest.] 

YI.  Recovery  of  Money   Charged 

upon  Land         ....  33<i 

VII.  Rights  to  Real  Property       .  330 

VIII,  Mortgagor  and  Mortgagee     .  331 

IX.  Actions  against  Executors    .  331 
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See  also  Executors  ;  Factories,  Xo.  1  ; 
Local  Government,  No.  S  ; 
Lunatics,  Xo.  2  ;  Poor  Law,  No.  2  ; 
Public  Authorities,  I.  (c). 

I.  MISCELLANEOUS. 

L  ^f(>ne!|  raid  under  Mistake  of  Faet—Be- 
coienj — j\iiitu(il  Mistake — Discorenj  of  Mistake 
— Time  front  iv/iir/i  Statute  Riuu — Whether Xotifi- 
calioiiof  Mistake  is  Xeccssanj  to  Conqdete  Cause  of 


Action — Statute  of  Limitations  (2\  Jac.  \,c.  16).] 
— Where  money  has  been  paid  under  a  mistake 
of  fact  common  to  both  parties,  and  the  person 
paying  the  money  could  from  the  time  of  pay- 
ment with  proper  diligence  have  discovered  the 
mistake,  the  Statute  of  Limitations  runs  against 
the  right  to  recover  the  money  from  the  date  of 
payment,  and  not  from  the  date  of  the  discovery 
of  the  mistake  ;  and  in  such  case,  notification  of 
the  discovery  of  the  mistake  and  demand  for 
repayment  are  not  necessary  to  complete  the 
cause  of  action  for  the  return  of  the  money,  so 
as  to  enable  the  person  suing  for  the  return  of 
the  money  to  say  that  the  cause  of  action  is  not 
complete  and  that  therefore  the  statute  does  not 
begin  to  run  until  the  discovery  of  the  mistake 
has  been  notified  to  the  other  party. 

Brookslank  v.  Smith  ((1836)  2  Y.  &  C.  Ex.58) 
and  Freeman    v.  Jeffries  ((186!))    L.  R.  1   Ex. 
189)  distinguished. 
Baker  r.  Courage  A:  Co.,  [1910]  1   K.  B.  .56  ; 

[79    L.    J.    K.    B.    313;    101    L.    T.    SSI- 
Hamilton,  J. 

II.  ACKNOWLEDGMENT  OF  DEBT. 

[Xo  paragraplis  in  this  vol.  of  the  Digest.] 

III.  PART  PAYMENT. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  JUDGMENT. 

[Xo  X)aragraphs  in  tliis  vol.  of  the  Digest.] 

V.  FRAUD. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  RECOVERY  OF  MONEY  CHARGED 
UPON  LAND. 

2.  Rent-charge  —  Personal  Corenttnt  —  Ciril 
Procedure  Act,  1833  (3  &  i  Will.  4,  c.  42),  s.  3— 
Real  Property  Limitation  Act,  1874  (37  &  38 
Vict.  c.  57),  s.  1.] — Sect.  1  of  the  Real  Property 
Limitation  Act,  1874,  qualifies  sect.  3  of  the 
Civil  Procedure  Act,  1833,  so  as  to  limit  to 
twelve  years  the  period  within  which  the 
remedy  upon  a  personal  covenant  to  pay  a  rent- 
charge  can  be  enforced. 

Shaw   v.  Crompton,  [1910]  2  K.  B.  370;  80 
[L.  J.  K.  B.  52  ;  103  L.  T.  501— Div.  Ct. 

VII.  RIGHTS  TO  REAL  PROPERTY. 

3.  Adroicson — Equitable  Mortijaije — Stale  De- 
mand— Laches.] — An  advowson  was  mortgaged 
in  1800.  By  the  mortgage  deed  the  mortgagor 
covenanted  to  grant  and  release  the  advowson 
when  required,  and  a  power  of  sale  was  given  to 
the  mortgagees,  their  heirs,  executors  or  adminis- 
trators. The  mortgagor  having  been  adjudicated 
bankrupt  in  1803,  the  defendant  in  1892  pur- 
chased the  equity  of  redemption  from  the  official 
receiver.  There  had  been  no  [layment  of  jn-inci- 
pal  or  interest  since  the  date  of  the  mortgage. 
On  a  summons  taken  out  for  enforcing  the 
mortgage  by  foreclosure  : — 

Held— that,  though  the  Statutes  of  Limitation 
were  not  applicable,  a  Court  of  equity  wonUl 
always  refuse  to  aid  stale  de;uands,  and  that 
therefore,  and   on  the  ground  of  laches  on  the 
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VII.  Eights  to  Keal  TroTpertj—Co/ithnu^d. 
part  of  the  mortgagees,  the  summons  must  be 
dismissed. 

Brooks   r.  Muckleston,  [1909]   2   Ch.  519  ; 
[79  L.  J.  Ch.  12  ;  101  L.  T.  313— Joyce,  J. 

YIII.  MOKTGAC-OK  AND  MORTGAGEE. 

4.  Covc/iant  Xot  to  Ciill  in  Moneijs  Lent  for 
Twenty  Years  — Special  Contract.'] — A  mortgage 
in  the  statutory  form,  dated  November  17th,  1887, 
contained  a  covenant  that  the  principal  was  not 
to  be  called  in  for  a  period  of  twenty  years,  and 
during  that  time  there  had  never  been  any  pay- 
ment of  interest.  The  Court  refused  to  import 
into  the  deed  a  clause  that  this  covenant  was 
subject  to  an  implied  condition  that  the  interest 
should  be  paid  regularly,  and  held  that  the  right 
to  foreclosure  was  not  divisible,  and  that  the 
special  contract  not  to  call  in  the  money  for 
that  period  prevented  the  claim  from  being 
barred  by  the  Statute  of  Limitations. 
Hamill  r.  Mathews,  41  I.  L.  T.  25— C.  A., 

[Ireland. 

IX.  ACTIONS  AGAINST  EXECUTORS. 

See  Executors,  No.  2. 
X.  TRUSTEES. 

See  Executors,  No.  2. 
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See  Admiralty;  Shipping.  • 

LIQUIDATED   DAMAGE. 

See  Damages. 


LITERARY   PROPERTY. 

See  Copyright    and    Literary    Pro- 
perty. 


LITERARY  SOCIETIES. 

Sec  Scientific  and  Literary   Socie- 
ties. 


LIVERPOOL  COURT  OF 
PASSAGE. 

See  Courts. 


LLOYD'S. 


See   INSURANCI 


LOCAL  AUTHORITIES. 

See  IjOcal  Government  ;  Negligence 
Public  Health. 
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I.  IN   GENERAL. 

(a)  Accounts  and  Audit. 
Sec  also  INSURANCE,  No.  6. 

1.   Urban   District    Council — Borrowin;/  icitJi- 
out  Sinction — Orerdraft   at   Bankers — Interest 
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I.  In  General — Continued. 

on  Overdraft— PuhliG  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  ss.  233,  234.]— The  defendants  in 
1903  obtained  the  sanction  of  the  Local  Govern- 
ment Board  to  a  loan  for  the  erection  of  municipal 
buildings.  They  spent,  over  and  above  the 
amount  of  the  loan,  a  further  sum  of  £18,350, 
which  was  borrowed  fiom  their  bankers  by  way 
of  overdraft.  In  1907  the  defendants  applied  to 
the  Local  Government  Board  for  leave  to  borrow 
the  amount  thus  overspent,  but  as  to  £4,910 
a  portion  thereof,  sanction  was  refused.  In 
October,  1908,  the  defendants  proposed  to  levy  a 
general  district  rate  to  enable  them  to  pay  the 
£4,910,  but  were  restrained  by  the  Court  from 
doing  so  until  the  trial  of  this  action.  Before 
action  brought,  the  defendants  had  paid  a  sum 
of  £855  for  interest  on  their  bank  overdraft,  and 
they  proposed  to  pay  a  further  sum  of  £900  for 
interest.  'Ihe  most  recent  of  the  items  compos- 
ing the  £4,910  had  been  expended  more  than  a 
year  before  the  date  of  the  proposed  rate. 

Held— that  the  loan  of  the  sum  of  £4,910  to 
the  defendants  from  the  bank  by  way  of  over- 
draft, without  the  sanction  of  the  Local  Govern- 
ment Board,  was  illegal;  that  the  defendants 
must  be  restrained  from  applying  any  part  of 
the  general  district  fund  or  rate  or  any  other 
public  fund  or  rate  under  their  control  in  repay- 
ment of  the  said  loan  or  any  part  thereof  ;  that 
the  defendants  were  not  entitled  to  make  any 
payment  of  interest  upon  money  borrowed  with- 
out the  sanction  of  the  Local  Government  Board, 
whether  such  borrowing  was  by  means  of  over- 
draft or  otherwise  ;  that  the  payment  by  the 
defendants  of  the  £855  was  unlawful  and  ought 
to  be  disallowed  by  the  auditor  on  auditing 
defendants'  accounts,  but  this  declaration  was  in 
no  way  to  affect  the  power  of  the  Local  Govern- 
ment Board  to  remit  such  disallow^ed  payment, 
though  unlawfully  made,  under  any  statute 
enabling  them  so  to  do  ;  that  the  defendants 
must  be  perpetually  restrained  from  making  any 
further  payments  of  interest  upon  money  bor- 
rowed without  the  sanction  of  the  Local  Govern- 
ment Board  or  other  statutory  sanction,  whether 
such  borrowing  be  by  way  of  overdraft  or 
otherwise. 
Attorney-General    v.    Tottenham   Urban 

[District  Council,  73  J.  P.  437  ;  8  L.  G.  II. 
95— Eady,  J. 

2.  Ad  ion  to  Best  rain  Overdrafts  in  respect  of 
Electric  Lighting  Undertaking  —  Amendment  of 
Statement  of  Claim. — Extendi7ig  Claim  to  Over- 
drafts in  respect  of  Other  Matters— Practice — 
R.  8.  C,  Ord.  20,  /•.  4  ;  Ord.  28,  r.  1.]— After  an 
action  had  been  commenced  by  the  Attorney- 
General,  at  the  relation  of  certain  ratepayers, 
against  a  local  authority  to  restrain  (as  claimed 
by  the  writ  and  statement  of  claim)  alleged 
illegal  overdi-afts  in  respect  of  the  electric 
lighting  undertaking  of  the  local  authority,  it 
appeared,  after  discovery  of  documenls.  that  the 
general  account  of  the  local  authority  at  their 
bankers  was  in  fact  an  amalgamation  of  many 
different  accounts,  including  the  electric  lighting 
account,  and  the  plaintiffs  thereupon  applied  to 
amend  and  extend  their  statement  of  claim  by 


alleging  illegal  overdrafts  in  respect  of  the 
general  account  and  other  accounts  of  the  local 
authority. 

Held — that  the  proposed  additional  clainis 
were  so  closely  connected  with  the  original 
cause  of  action  that  the  amendment  sought  to  be 
allowed. 

Decision  of  Neville,  J.  reversed. 

Attorney-General  v.  West  Ham  Corpoea- 
[tion  and  Others,  74  J.  P.  196— C.  A. 

3.  Borrowing  Powers  —  Loan  bg  Bank  on 
iStcwrity  of  Rates — M)  Mortgage — Interest — »S'«;-- 
charge— Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  s.  233.]— In  1900  a  local  authority,  under 
the  sanction  of  the  Local  Government  Board, 
borrowed  £600  from  a  bank,  to  be  repaid  with 
interest  within  ten  years,  mortgaging  a  propor- 
tion of  the  rates  as  security.  In"  1902,  arrange- 
ments having  been  made  for  the  transfer  of  the 
corporation  account  to  another  bank,  the  latter 
bank  paid  off  the  £600  due  to  the  first  bank,  and 
thus  became  creditors  of  the  local  authority  for 
that  amount.  The  bank  also  agreed  to  finance 
the  local  authority  up  to  £500,000,  and  the  local 
authority  agreed,  if  called  upon,  to  issue  stock. 
The  mortgage  given  to  the  first  bank  was  not 
transferred  to  the  second  bank,  nor  was  any 
mortgage  or  other  document  securing  the  second 
bank  executed  in  its  favour  by  the  local  authority. 
The  payment  of  interest  to  the  second  bank  on 
the  £600  was  disallowed  by  the  auditor  on  the 
ground  that  no  proper  security  had  been  given 
by  the  local  authority,  as  prescribed  by  sect.  233 
of  the  Public  Health  Act,  1875. 

Held — that  it  being  the  intention  of  the 
parties  that  there  should  be  a  transfer  of  the 
£600  loan  and  of  the  mortgage  securing  it  from 
the  first  to  the  second  bank,  there  had,  in  fact, 
been  no  new  borrowing  on  the  part  of  the  cor- 
poration, and  that  there  having  been  a  sanction 
for  the  old  loan  and  a  security  for  the  same,  and 
tlierefore  that  the  auditor  was  not  right  in  dis- 
allowing the  payment  of  interest  thereon. 

Decision  of  Div.  Ct.  ([1910]  2  K.  B.  201  ;  8 
L.  G.  R.  588)  reversed. 

R.  r.  Locke,  Ex  parte  Bridges,  79  L.  J.  K.  B. 
[659  ;  102  L.  T.  598  ;  74  J.  P.  238  ;  26  T.  L.  K. 
486;  27  T.  L.  R.  178  ;  55  Sol.  Jo.  139— C.  A. 

4.  Borroiving  Powers — Specific  Purpose — Over- 
draft from  Bank  for  General  Purposes — Ultra 
vires.] — An  overdraft  obtained  by  the  defendant 
corporation  from  a  bank  for  general  purposes  in 
respect  of  borrowing  powers  granted  for  specific 
purposes  : — 

Held  to  be  ultra  vires  and  illegal. 
Held  also — that  the  application  of  money 
due  to  the  consolidated  loans  fund  in  repay- 
ment of  such  overdraft  was  ultra  rires  and 
illegal ;  and  that  the  borrowing  of  money  from 
the  bank  for  the  purpose  of  the  corporation's 
electricity  accounts  otherwise  than  in  the  exer- 
cise of  borrowing  powers  with  the  sanction  of 
the  Local  Government  Boaril  was  ultra  rires 
and  illegal. 
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I.  In  Genertil—Cinifinved. 

Semhle,  in  such  a  case  the  Public  Authorities 
Protection  Act,  1893,  would  apply  in  favour  of 
the  corporation  and  the  borough  treasurer  in 
respect  of  acts  completed  more  than  six  months 
befoi-e  action 
Attorney-General  v.  Corporation  of  West 

[Ham,  [1910]   2  Ch.  560  :  103  L.  T.  394  ;    74 
J.  P.  406  ;  26  T.  L.  R.  683— Neville,  J. 

5.  Distress  Committee — Rate  Contribution — Ob- 
jection hy  Town  Council  to  Apjdicafion  of  Bate 
3Ione]i^Ej-prnseii  of  Equ-ipment  of  Farm  Colony 
and  Conreyanre  of  Worlnnen  to  and  from  Colony 
—  fJnemployed  Workmen  Act,  1905  (5  Edw.  7, 
c.  18),  s.  1  (6)  (a),  (/.)  to  (//?.).]— The  Unemployed 
Workmen  Act,  1905,  s.  1  (6)(rt),  (i.)  to  (iii.)  (as 
extended  by  sect.  2,  and  applied  to  Scotland  by 
sect.  5),  provides  that  contributions  by  tovi^n 
councils  in  Scotland  (or  by  borough  or  district 
councils  in  England)  to  the  expenses  of  distress 
committees  shall  only  be  applied  to  establish 
ment  charges,  expenses  of  emigration  or  removal 
to  another  area  of  unemployed,  and  expenses 
incurred  in  relation  to  the  acquisition  of  land. 
The  distress  committee  for  the  city  of  Edin- 
burgh having  purchased  land  in  the  neighbour- 
hood of  the  city,  set  up  a  farm  colony  and 
conveyed  its  unemployed  workmen  to  and  from 
the  colony  by  rail.  It  asked  a  contribution  from 
the  town  council  to  defray,  inter  alia,  the 
expenses  of  equipment  of  the  colony  and  trans- 
port of  labour,  and  the  town  council  objected. 

Held — that  the  town  council  was  entitled  to 
object  to  the  demand  and  to  question  the 
pi-oposed  application  of  the  money,  and  that  these 
expenses  were  not  "establishment  charges,"  or 
"  expenses  of  emigration  or  removal  to  another 
area,"  or  '•  in  relation  to  the  acquisition  of 
land." 
Edinburgh  Town  Council    ?•.    Edinburgh 

[Distress  Committee,  [1910]  S.  C.  153  :  47 
Sc.  L.  R.  81— Ct.  of  Sess. 

(b)  Areas  and  Boundaries. 

[No  paragraphs  in  this  vol.  of  the  Digest. 

(c)  Burial. 

[No  paragraphs  in  this  vol.  of  the  Digest. 

(d)  Bye-laws   (other    than   Building  Bye-laws) 
and  Local  Acts. 

6.  •histices — Practice  —  Bye-law  of  County 
Council — Proof — Sealed  Copy — Municipial  Cor- 
porations Act,  1882  (45  &  46  Vict.  c.  50),  s.  24— 
Local  Government  Act,  1888  (51  &  52  Vict.  c.  41), 
s.  75.] — A  copy  of  the  bye-laws  of  a  county 
council  having  a  copy  of  the  corporate  seal  of 
the  council  printed  upon  it  is  not  sufficient 
evidence  of  the  bye-laws,  which  must  be  proved 
by  production  of  a  copy  sealed  with  the  corporate 
seal  of  the  council. 

Timothy  r.  Fenn,  102  L.  T.  288  ;  74  J.  P.  123; 
[8  L.  G.  R.  156— Div.  Ct. 

(e)  Contracts. 

7.  Land  acquired  for  Pleasurc-y round — Cove- 
nant notto  Erect  Buildings  except  Summer-Ziovscs, 


Skelters,  or  Batidstand — Erection  of  Lavatories 
— Power  of  Corporation  to  Enter  into  CovenaM 
— Injunction.'] — The  defendant  corporation,  act- 
ing under  sect.  164  of  the  Public  Health  Act, 
1875,  acquired  from  the  plaintiffs  certain  land 
within  their  area  to  be  devoted  to  the  purposes 
of  a  public  garden  or  pleasure  ground,  and  they 
covenanted  that  no  buildings  or  erections  of  any 
kind  should  be  put  thereon  except  such  struc- 
tures as  summer-houses,  a  bandstand,  or  shelters. 
The  defendants  erected  public  lavatories  on  the 
laud.     In  an  action  for  an  injunction  : — 

Held — (1)  that  public  lavatories  or  urinals 
vvei-e  not  erections  cjusdsm  generis  with  the 
structures  mentioned  in  the  covenant,  and  there- 
fore that  such  erections  constituted  a  breach  of 
the  covenant ;  (2)  that  the  defendants  could 
lawfully  enter  into  such  a  covenant,  and  that, 
the  defendants  having  entered  into  it  and  com- 
mitted a  breach  thereof,  the  plaintiffs  were 
entitled  to  an  injunction. 

Ayr  Ilarhour  Trustees  v.  Oswald  ((1883),  8 
App.  Cas.  623)  distinguished. 

Decision  of  Parker,  J.  ([1910]  2  Ch.  12  ;  102 
L.  T.  311;  74  J.  P.  162;  26  T.  L.  R.  354), 
affirmed. 

STouRCfeiFFE    Estate    Co.,  Ld.  r.  Bourne- 

[mouth  Corporation,  [1910]  2  Ch.  12  ;  79 

L.  J.   Ch.   455  ;    102  L.  T.  629  ;    74  J.  P.  289  ; 

26  T.  L.  R.  450  ;  8  L.  G.  R.  595— C.  A. 


8.  Hospital  —  Joint  User  by  Several  Local 
Authorities  —  Establishment  JExpe-nses  Appor- 
tioned—  Judy  merit  for  Arrears  of  Expenses — 
Writ  Issued  more  than  Six  Months  after  Arrears 
Accreted  Due — Excusable  Delay—  Mandamus  to 
Levy  a  Bate— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  ss.  210,  2'5(}~Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73),  s.  68.]— Three  deeds 
entered  into  between  the  plaintiffs  and  the 
defendants  or  their  predecessors  in  title  con- 
tained an  arrangement  with  reference  to  the 
building  and  management  of  a  hospital.  Under 
the  arrangement  an  estimate  of  the  maintenance 
expenses  was  made  up  in  advance  on  March  31st 
in  each  year,  and  the  various  authorities  fr9m 
time  to  time  duly  paid  their  respective  propor- 
tions, but  on  April  11th,  1906,  the  defendants 
served  on  the  plaintiffs  a  notice  purporting  to 
determine  the  three  deeds  and  their  liability 
thereunder  as  from  October  11th,  1906,  and  from 
that  date  ceased  to  use  the  hospital  and  declined 
to  pay  any  portion  of  the  establishment  expenses. 
The  plaintiffs  alleged  that  the  notice  was  invalid, 
and  after  long  negotiation?  commenced  this 
action  in  December,  1909. 

Held— that  the  notice  was  invalid,  and  that 
the  first  and  third  deeds  were  valid  and  still 
subsisting  ;  that  the  judgment  in  the  action  was 
itself  a  cliarge  within  the  meaning  of  sect.  210 
of  the  Public  Health  Act,  1875  ;  and  that,  <is 
under  the  circumstances  there  had  been  excus- 
able delay  in  bringing  the  action,  the  plaintiffs 
were  entitled  to  judgment  for  the  arrears  due  from 
the  defendants  and  to  a  mandamus  commanding 
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I.  la  GeueTal—Cofifiniied. 

the  defendants    to    levy  a    rate    to   satisfy    the 

amount  of  the  judgment. 

WOLSTANTON  UNITED  URBAN  DISTRICT  COUN- 
[CIL  V.  TUNSTALL  URBAN  DISTRICT  COUNCIL, 
[1910]  2  Ch.  3i7  ;  79  L.  J.  Ch.522  ;  103  L.  T. 
98  ;  74  J.  P.  358  ;  8  L.  0.  R.  870— Neville,  J. 
On  appeal,  Order  varied  by  consent  ([1910] 

W.  N.  232  ;  103  L.  T.  473— C.  A.). 

9.  Employment  of  Architect  —  Xo  Contra':' 
vnder  Seal—D'tsvi'issal  of  Architect  before  Work 
Completed — Riglitto Recover  07i quantum  meruit], 
At  a  meeting  of  the  defendant  council  it  was 
verbally  resDlved  that  the  plaintiff  should  be 
employed  as  joint  aichitect  for  the  erection  of  a 
kursaal  which  the  defendants  were  authorised 
under  a  private  Act  to  erect.  The  plaintiff  pre- 
pared plans,  and  for  some  time  did  work  in 
pursuance  of  the  resolution,  but  before  the  work 
was  finished  he  was  dismissed. 

Held— that  although  the  contract  was  not 
under  seal  the  plaintiff  was  entitled  to  recover 
on  a  quantum  meruit  as  the  defendants  had  had 
the  benefit  of  his  work  in  an  employment  within 
the  scope  of  their  authority  and  for  the  purposes 
for  which  they  were  created. 
Hodge  r.  Urban  District  Council  of  Mat- 

[lock   Bath    and    Scarthin    Nick    and 

NUTTALL,  74  J.  p.   374  ;  26  T.  L.  R.  617  :  8 
L.  G.  R.  958— Lawrence,  J. 

On  appeal — appeal  allowed  on  the  question  of 
the  amount  awarded  by  the  jury  as  aquantujii 
meruit,  but,  the  amount  being  reduced  by  con- 
sent, no  new  trial  ordered  (27  T.  L.  R.  129;  8 
L.  G.  R.  1127— C.  A.). 

(f)  Meetings. 

10.  Urhan  District  Council — Newly-elected 
Council — Election  of  Chairman — Right  of  Former 
Chairman  to  Preside  and  Give  Casting  Vote — 
PuMic  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
Sched.  I.,  1  (3).]— The  right  to  act  as  a  chair- 
man of  a  district  council  meeting  depends  upon 
membership  of  the  council.  Therefore,  tlie 
chairman  of  a  retiring  council  ceases  to  be  chair- 
man of  the  council  when  it  goes  out  of  office,  and 
cannot  act  as  chairman  of  the  newly-elected 
council  in  virtue  of  his  former  office  unless  he  is 
duly  elected  chairman  by  the  members  of  the 
new  council. 

R.  r.  Rowlands,  Ex  parte  Beasley,  [1910] 

[2  K.  B.  930  ;  1()3  L.  T.  311  ;  74  J.  P.  453  ;  26 

T.  L.  R.  658 ;  54  Sol.  Jo.  750  ;  8  L.  G.  R.  928 

— Div.  Ct. 

11.  Electionof  Lord  Mayor— Office  with  Emolu- 
vients  —  Vote  not  Received  —  Casting  Vote  — 
''Majority  of  Persons  Present."']— At  the  election 
of  Lord  JIayor  of  Cork  there  were  forty-nine 
electors  present.  Twenty-two  votes  were  cast  for 
A.,  and  twenty-one  for  B.  C,  who  was  present 
and  entitled  to  vote,  was  not  called  upon  to  vote 
until  after  A.,  who  was  chairman,  had  declared 
himself  elected.  A  salary  was  usually  voted  to  the 
Lord  Mayor  after  his 'election  for  his  year  of 
office. 


Held— -that  C,  not  having  refused  to  vote, 
and  having  no  opportunity  of  voting,  the  elec- 
tion was  bad. 

Held  .also— that,  as  the  candidates  fully 
expected  the  salary  customarily  voted  if  they 
were  elected,  it  was  an  ofiice  of  emolument,  and 
candidates  were  excluded  from  voting  for  them- 
selves. 

R.  (SiSK)  r.  Donovan,  44  I.  L.  T.  136— Div.  Ct., 

[Ireland. 

(g)  Members,  Officers  and  Servants. 

See'No.  11,  supra  ;  Libel  and  Slander. 
No.  8;  Master  and  Servant, 
Nos.  110,  135;  Time,  No.  2. 

[a)  In   General. 

[No  paragraplis  in  this  vol.  of  the  Bij^cst.] 

(Jj)  Disqualifications. 
[No  p.-irapiai  lis  in  this  vol.  of  the  Digest. 

(h)  Powers. 

See  also  I.  (a),  su2)ra  ;  Electric  Light- 
ing, No.  1. 

12.  Municipal  Corporation — Corporation  Land 
—  Sale    in    Consideration   of   Perpetual    Rent- 
charge— Municipal    Corporations  Act,  1882  (45 
&  46  Vict.  c.  50),  ss.  108, 109— iomZ  Government 
^rf,    1888    (51    &   52   Vict.    c.   41),    s.    72.]— A 
municipal    corporation     has    power,     with    the 
consent    of    the   Local    Government   Board,  to 
dispose  of  its  corporate  land  in  consideration  of 
the  grant  of  a  perpetual  yearly  rent-charge. 
Scarborough  Corporation  t-.  Cooper,  [1910] 
[1  Ch.  68  ;  79  L.  J.  Ch.  38 ;  101  L.  T.  552  ;  74 
J.  P.  44  ;   26  T.  L.  R.  88  ;  8  L.  G.  R.  54— 
Joyce,  J. 
(i)  Practice. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(j)  Tort. 
See  Highways,  No.  11  ;    Negligence, 


II.  BUILDINGS     AND      BUILDING     BYE- 
LAWS. 

See  also  Metropolis.  Nu.  1  ;      Public 
Health,  No,  i. 

(a)  Building  Line. 

IJs'o  paragiaphs  in  this  vol.  of  the  Digest.! 

(b)  Continuing  Offence. 
I  No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Crown. 
[No  paragraphs  in  this  voL  of  the  DigMl} 

(d)  Deposit  and  Approval  of  Plans. 
[No  paragraphs  in  this  vol.  ol  the  Digest.] 

(e)  Exemptions  and  Dispensations. 

[No  paragraphs  In  this  vol.  of  the  Digest.] 

(f)  Floors. 

[No  pniagraphs  in  this  vol.  of  Ihe  Dieest.l 
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II.  Buildings  and  Building  Bye-l&wa—Co/ttinued. 

(g)  Notice. 

OSo  paragraphs  in  this  toL  of  the  Digest.] 

(h.)  Ees  Judicata. 
[No  paragraphs  in  tliis  vol.  oftlie  Digest] 

(i)  Remedies  for  Breach. 

[No  paragraphs  in  this  rol.  of  the  Digest.] 

(j)  "Waterworlis. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(k)  Words:     "New    Buildings,"     "Building,' 
"Sign,"   "Letting,"  etc. 

See  also  No.  18,  infra. 

13.  "  In  or  Ahutting  on  or  Adjoining  "  Street — 
Hoarding  for  Advertising  Purposes — Hoarding 
Erected  a  Bistance  from  Street  on  Vacant  Land 
— Access  of  Puhlic  to  Land  and  Hoarding — 
Leicester  Corporation  Act,  1897  (GO  &  61  Vict, 
c.  ccxviii.),  s.  31.] — The  appellants  for  advertising 
purposes  erected  on  a  plot  of  building  land  a 
hoarding  some  81  feet  long  and  10  feet  high.  It 
stood  between  two  rows  of  houses,  and  was 
nearly  11  feet  back  from  the  footway  of  the 
street,  being  some  inches  behind  the  front  main 
walls  of  the  houses  on  each  side  and  filling  the 
intervening  space.  No  public  rights  existed 
over  the  land,  but  there  was  no  fence  between 
the  street  and  the  hoarding,  and  the  land  and 
hoarding  were  accessible  to  persons  using  the 
street. 

Upon  informations  under  a  local  Act  for 
erecting  the  hoarding  "in  or  abutting  on  or 
adjoining"  the  street,  without  the  consent  of 
the  local  authority,  the  justices  found  as  a  fact 
that  the  hoarding  was  "  in  "  the  street,  and  con- 
victed the  appellants. 

Held — that  the  hoarding  was  either  "  in  "  or 

"  abutting  on  "  or  "  adjoining  "  the  street,  and 

that  the  conviction  was  right. 

ROCKLEYS,  Ld.  v.  Pritchard,  101  L.  T.  575  ; 

[71  J.  P.  11  ;  7  L.  G.  R.  1069— Div,  Ct. 

14.  "  In  or  Abntting  o/i.  or  Adjoining  "  Street — 
Hoarding  —  Stockport  Corporation  Act,  1899 
(62  &  63  Vict.  c.  cxcvi.),  s.  5-1.]— The  mere  fact 
that  a  strip  of  land  to  which  the  public  have  no 
access  happens  to  be  between  an  advertisement 
hoarding  and  a  higliway,  does  not  prevent  such 
hoarding  from  being  "  in  or  abutting  on  or 
adjoining  any  street." 

Whether  such  hoarding  is  "  in  or  abutting  on 
or   adjoining  any   street "  under  such  circum- 
stances is  a  question  of  fact  to  be  decided  by 
the  justices. 
Stockport  Corporation  v.  Rollinson,  102 

[L.  T.  567  ;  74  J.  P.  236  ;  8  L.  G.  R.  609— 
Div.  Ct. 

15.  Temporary  Building — Portable  Structtire 
— "  Hotip-la" — Public  Health  Acts  Amendment 
Act,  1907  (7  Edw.  7,  c.  53),  s.  27.]— A  structure 
called  a  "Houp-la"  had  been  set  up  by  the 
respondent  without  the  permission  of  the  local 
authority.  It  was  octagonal  antl  had  an  upright 
central  pole  about  13  ft.  high  resting  on  two 
cross-pieces,  and  from  the  top  of  the  pole 
radiated  eight  beams  supporting  a  canvas  roof 


and  these  beams  were  made  fast  to  eight  upright 
posts  which  were  fixed  by  pins  driven  into  the 
ground.  The  structure  was  closed  in  by  a 
canvas  screen,  placed  some  little  distance  from 
the  structure  except  on  one  side,  and  could  be 
taken  down  in  a  very  short  time  without  disturb- 
ing the  surface  of  the  ground  on  which  it  was 
placed,  and  in  fact  had  been  taken  down  several 
times  since  its  erection. 

Held — that  the  justices  wave  right  in  holding 
that  the  structure  was  not  a  temporary  building 
within  sect.  27  of  the  Public  Health  Acts 
Amendment  Act,  1907. 

Whitehorn  r.  Smelt,  102  L.  T.  35  ;  71  J.  P. 
[102;  8L.  G.  R.  123— Div.  Ct. 

16.  ^^  Domestic  Building  "  —  Stable  —  Appli- 
cahility  of  Bye  -  laws.']  —  The  respondent 
erected  a  stable  on  the  vacant  space  at  the 
side  of  a  dwelling-house,  without  the  consent 
or  approval  of  the  urban  district  council, 
and  he  was  summoned  for  contravening  bye- 
law  No.  59,  providing,  for  purposes  of  venti- 
lation, that  an  open  space  should  be  left  in 
the  rear  of  every  new  domestic  building. 
The  plans  showed  that  the  stable  was  not  inten- 
ded for  human  habitation.  Bye-law  No.  1 
provided  that  "  the  following  words  and  expres- 
sions shall  have  the  meanings  hereinafter  respec- 
tively assigned  to  them,  unless  such  meanings  be 
repugnant  to  or  inconsistent  with  the  context  or 
subject  matter  in  which  such  words  or  expression 
occur  :  .  .  .  '  Domestic  building '  means  a 
dwelling-house  or  an  office  building,  or  other 
out-building  appurtenant  to  a  dwelling-house, 
whether  attached  thereto  or  not,  or  a  shop,  or 
any  other  building  not  being  a  public  building, 
or  of  the  warehouse  class." 

Held  (Lord  Coleridge,  J.,  dissenting) — that 
the  stable  was  not,  with  regard  to  bye-law 
No.  59,  a  "domestic  building  "  within  the  mean- 
ing of  bye-law  No.  1. 

Collins  v.  Greenwood,  103  L.  T.  36  ;  71  J.  P. 
[327  ;  8  L.  G.  R.  702— Div.  Ct. 

17.  "  Cul  de  Sac" — Paisley  Police  and  Public 
Health  Act,  1901  (1  Edw.  7,  c.  cciv.),  s.  20.]— A 
proposed  street  of  60  feet  in  width  from  the 
bottom  of  which  there  would  be  egress  by  a  lane 
20  feet  wide  to  another  street,  does  not  terminate 
in  a  cul  de  sac. 

Stevenson  v.  Lee,  [1910]  S.  C.  11  ;  47  Sc.  L.  R. 
[11— Ct.  of  Sess. 
III.  MISCELLANEOUS. 

18.  Bye-laws  —  Validity — Foreshore — Alleged 
Customary  Right — Conviction  for  Infringing 
Bye-laio — ^'•Erection'' — Injunction — Beclaratory 
Judgment  —  Weston-super-3Iare  Improvement 
Act,  1887  (50  &  51  Vict.  c.  cvii.),  ss.  4,  79,  179— 
B.  S.  C,  Order  25,  r.  5.]— A  local  authority, 
under  the  power  of  a  special  Act,  made  a  bye- 
law  in  1889,  forbidding  the  erection  of  any 
booth,  stall  or  other  erection  on  the  foreshore 
without  permission,  and  a  bye-law  in  1900,  pro- 
viding that  no  person  should,  on  any  part  of  the 
foreshore,  not  appointed  for  the  purpose,  sell  or 
offer  for  sale  any  commodity. 

The  i)laintiff  brought  a  coffee  van  on  the 
foreshore  without  the  permission   of   the  local 


341 


LOCAL   GOYEENMENT. 


342 


III.  Vliscelln.neoua  — Continued. 
authoritj',  and  was  convicted  for  a  breach  of  the 
bye-law  of  1889  on  the  ground  that  his  coffee 
Tan  was  an  "  erection  "  within  tlie  meaning  of 
that  bye-law.  On  a  case  stated  by  the  justices 
their  decision  was  affirmed  by  the  Divisional 
Court,  who  also  held  that  the  bye-law  was  valid. 

The  plaintiff  then  brought  an  action  against 
the  local  authority  in  the  Chancery  Division, 
alleging  a  customary  right  exercised  for  sixty 
years  to  sell  from  a  stall  or  otherwise  on  the 
foreshore,  and  claimed  (ti)  a  declaration  that  the 
said  bye-laws  were  ultra  vires  and  void  ;  (Z*)  a 
declaration  that  his  coffee  van  was  not  an 
"erection"  within  the  meaning  of  the  bye-law 
of  188;)  ;  and  (^)  an  injunction  to  restrain  the 
local  council  from  interfering  with  his  selling 
from  his  coffee  van  on  the  foreshore. 

Held— that  the  bye-law  of  1889  was  valid 
and  that  the  coffee  van  was  an  "  erection " 
within  the  meaning  of  the  bye-law. 

Williams  V.  West.on-super-3/are  Urban  District 
Council  ((1908)  72  J.  P.  54— Div.  Ct.)  approved. 

Decision  of  Neville,  J.  (74  J.  P.  52)  affirmed. 
Williams    v.    Weston-super-Mare    Urban 

TDiSTRiCT  Council  (No.  2),  103  L.  T.  9  ;  74 

J.  P.  370  ;  26  T.  L.  K.  506  ;  8  L.  G.  E.  843— 

C.  A. 

19.  Letting  of  Public  Baths  —  Mtisie  and 
Dancing  Licence  —  Statutory  Restrictions  — 
Liability  of  District  Council  —  Injunction  — 
Baths  and  Wash-hovses  Acts,  1878  (41  &  42 
Vict.  c.  14),  .5.  5,  and  1899  (62  &  63  Vict. 
c.  29),  ss.  2,  3.]  —  The  defendants  were 
authorised  by  the  Baths  and  Wash-houses  ] 
Act,  1899,  to  let  public  baths  for  music  l 
and  dancing,  provided  («)  that  the  defendants 
should  obtain  a  licence  from  the  county  council 
in  authority,  (h)  that  no  money  for  admission 
should  be  taken  at  the  doors,  (c)  that  the  defen- 
dants should  be  responsible  for  any  breach  of 
the  conditions  on  which  the  county  council 
licence  was  granted  which  might  occur  during 
the  entertainment  given  on  such  premises  by  j 
their  permission.  The  defendants  were  licensed 
by  the  Essex  County  Council,  and  occasionally 
let  the  baths  to  musical  and  variety  entertainers, 
wlio  took  money  at  first  at  pay-boxes  inside  the 
doors  and  subsequently  at  pay-boxes  erected 
outside  the  baths  building.  The  defendants  had, 
by  the  terms  of  hiring,  reserved  a  power  to 
exclude  the  entertainers  if  money  were  taken  at  j 
the  doors. 

Held — without  deciding  whether  money  was  1 
being  taken  at  the  doors,  that  the  defendants 
could  not  be  restrained  from  permitting  money 
to  be  taken  at  the  doors,  because  a  condition 
prohibiting  the  taking  of  money  at  the  doors  was 
not  one  of  the  conditions  of  the  county  council 
licence  ;  that  the  defendants  were  not  respon- 
sil)le  for  the  acts  of  their  lessees ;  and  that  a 
mandatory  injunction  compelling  them  to  take 
action  against  Ihcii'  tonatits  ought  not  to  be 
granted. 
Attorney-General  v.  Walthamstow  Urban 

[District  Council,  [1910]  1  Ch.  347;    79 

L.  J.  Ch.  265  ;  102  L.  T.  64  :  74  J.  P.  147  :  26 
T.  L.  11.  261  ;  54  Sol.  Jo.  30(;— Joyce,  J. 


20.  Old  Age  Pensions— Claim  Decided  by  Pen- 
sion Committee — "Pinal  and  Conclusive" — Juris- 
diction of  Local  Government  Board  to  Disallow — 
Old  Age  Pensions  Act  (8  Edw.  7,  c.  40),  ss.  4, 
7,  9.] — The  decision  of  a  local  pension  committee 
on  any  claim  or  question  which  is  not  referred  to 
the  central  pension  authority  is  final  and  con- 
clusive, and  cannot  be  reviewed  by  the  central 
pension  authority  where  no  new  facts  or  change 
in  circumstances  are  brought  forward. 

Qucere,  whether  such  a  decision  may  be 
reviewed  if  a  change  of  circumstances  is  shown. 

A  local  pension  committee  having  decided 
j  that  an  applicant  was  entitled  to  a  pension  at 
2.?.  a  week,  and  no  appeal  having  been  taken, 
the  applicant  purported  to  raise  a  question 
whether  he  was  entitled  to  a  pension  at  2.s'.  a 
j  week  or  at  5s.  a  week,  and  the  pension  com- 
mittee again  decided  that  he  was  entitled  to  2*. 
a  week.  Thereupon  the  applicant  appealed  to 
the  Local  Government  Board  for  Ireland,  and 
they  held  he  was  not  entitled  to  any  pension. 

Held — that  they  had  no  jurisdiction  to  decide 
so,  being  bound  by  the  previous  decision  of  the 
local  pensions  committee. 
R.  (Pawley)  v.  Local  Government  Board 

[for  Irelaj^d,  [1910]  2  L  K.  440  ;  44  I.  L.  T. 
7 — C.  A.,  Ireland. 


21.  Old  Age  Pension — Local  Pension  Com- 
mittee's Power  to  Disalloiv — Old  Age  Pensions 
Act,  1908  (8  Edw.  7,  c.  40).]— A  local  pension 
committee  has  power  to  discharge  an  order  made 
by  the  committee  awarding  an  old  age  pension 
to  a  person  who  at  the  time  of  the  order  was 
under  the  age  of  seventy. 

E.  (Sinnott)  v.  Local  Pension  Combiittee  of 

[the  County  of  Wexford,  [1910]  2  I.  E. 

403  ;  44  I.  L.  T.  93— Div.  Ct.,  Ireland. 
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See     Waters     and    Watercourses  : 
Shipping  and  Navigation. 
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See  Gaming  and  Wagering, 


LUNATICS     AND     PERSONS 
OF    UNSOUND    MIND. 

COL. 

I.  Summary  Reception  Order      .  343 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Practice 313 

III.  Committee  and  Receiver  .        .  343 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Vesting  Order     ....  343 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

v.  properry    and    capacity     of 
Lunatic 343 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VI.  Maintenance        ....  344 
VII.  Creditors 344 

[No  paragraphs  in  this  vol.  of  liii'  Digest.) 

VIII.  Contracts 344 

[No  paijigi;!]  lis  III  iliis  vol.  ol  the  Digest.) 

IX.  Pauper  Lunatics        .        .        .344 
X.  Foreign  Lunatics       .        .        .  344 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
See  also  Criminal  Law,  Nos.  1,  82,  96. 

I.  SUMMARY  RECEPTION  ORDER. 

[No  paragraphs  in  Ibis  vol.  of  the  Digest.] 

II.  PRACTICE. 

1.  ^'■Residence"' — Jurhdidion  of  Couiitij  Coiirt 
— County  Court  Jurisdiction  in  Lunacy  {Ireland} 
Act,  188U  (4:5  >yc  44  Vict.  c.  3',)),  s.  2.]— A  lunatic 
who  was  confined  in  Monaglian  Asylum  had  a 
farm  in  County  Cavan,and  usually  resided  there. 

Held— that  ^"residence"  under  the  County 
Court  Jurisdiction  in  Lunacy  (Ireland)  Act, 
1880,  means  ordinary  residence  as  distinguished 
from  compulsory  detention,  and  that  the  lunatic's 
real  residence  was  in  Cavan. 
In  re  Murtha,  Ex  parte  Conlon,  44  I.  L.  T. 
[114— Sir  S.  Walker,  L.C.,  Ireland. 

III.  COMMITTEE   AND   RECEIVER. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  VESTING  ORDER. 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

V.  PROPERTY  AND  CAPACITY  OF  LUNATIC. 

[No  varaKraphs  in  this  vol.  ol  the  Digest.' 


VI.  MAINTENANCE. 

2.  Criminal  Lunatic — Past  Maintenance — 
Claim  by  the  Treasury — Croiv/i  Debt — Statute  of 
Limitations  (21  Jac.  1,  e.  16) — Lunatic  Asylums 
Act,  1853  (16  &  17  Vict.  c.  97),  s.  lOi— Criminal 
Lunatics  Act,  1884  (47  &  48  Vict.  c.  64),  s.  10, 
sub-s.  3— Lunacy  Act,  1890  (53  Vict.  c.  5),s.  116, 
sub-s.  4  ;  s.  2Qd,s2<.b-s.  1.]— The  effect  of  sect.  10, 
sub-sect.  3,  of  the  Criminal  Lunatics  Act,  1884, 
introducing  by  reference  sect.  104  of  the  Lunatic 
Asylums  Act,  1853,  is  to  create  a  statutory 
liability  in  a  criminal  lunatic's  estate  in  respect 
of  his  past  maintenance  when  detained  in  a 
criminal  lunatic  asylum,  and  being  in  tire  nature 
of  a  Crown  debt  the  full  amount  thereof  as  from 
the  date  of  the  coming  into  operation  of  the  Act 
of  1884 — where  the  claim  extends  so  far  back  as 
that  period — is  recoverable  as  such  against  the 
estate  of  the  lunatic,  and  is  not  limited  by  the 
Statute  of  Limitations  to  six  years'  arrears  of 
past  maintenance. 

In  re  J.,  [1909]   1  Ch.  574  ;  78  L.  J.  Ch.  348  ; 
[100  L.  T.  281  ;  21  Cox,  C.  C.  766— C.  A, 

VII.  CREDITORS. 

[No  paragraphs  in  this  vol.  of  the  Digest,] 

VIII.  CONTRACTS. 

[No  paragrai'hs  in  this  vol.  of  the  Digest.] 

IX.  PAUPER  LUNATICS. 

See  also  Poor  Law,  Nos.  3,  6. 

3.  Irremovability — Justices'  Order — Ajjpeal — 
Lunacy  Act,  1890  (53  Vict.  c.  .5),s.  303.]  — Under 
sect.  303  of  the  Lunacy  Act,  1890,  an  appeal  to 
quarter  sessions  lies  at  the  instance  of  the 
guardians  of  a  union  from  an  order  of  justices 
adjudicating  that  a  pauper  lunatic  has  acquired 
a  status  of  irremovability  in  that  union. 
Eastbourne  Guardians  r.  Croydon  Union, 

[1910]  2  K.  B.    16  ;  79   L.  J.  K.   B.  646  ;  102 
L.  T.  595  ;    74  J.   P.  286  ;  26  T.  L.  R.  447  ; 
8  L.  G.  R.  503— Div.  C  t 
See  S.  C.  under  Poor  Law  IV.  (d). 

X.  FOREIGN  LUNATICS. 

[No  paragraphs  in  this  ^ol.  of  tlie  Digest.] 


MACHINERY. 

See  Factorie  s  AND  Workshops 
Negligence  ;  Patents ;  Rates 
AND  Rating. 


MAGISTRATES. 

COL. 

I.  Disqualification  of  Justices    .  345 

[No  paragraphs  in  this  vol.  cf  the  Digest.] 

II.  .Jurisdiction    and    Powers     op 

Justices 315 
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Magistrates — Continued.  COL. 

III.  Procedure 3i7 

IV.  Appeals. 

frt)  To  Quarter  Sessions  .        .  348 

(h-)  By  Special  Case        .         .        .349 

V.  ACTIOKS  AGAINST   MAGISTRATES        .   350 

[Xo  paragraphs  iu  this  vol.  of  the  Digest.] 

See  also  CRIMINAL  LAW  AND  Pro- 
cedure ;  Crown  Practice,  No.  5  ; 
Husband  AND  Wife.  XV.  ;  Intoxi- 
cating Liquors  ;  Poor  Law. 

I.  DISQUALIFICATION  OF  JUSTICES. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

II.  JURISDICTION  AND  POWERS  OF  JUS- 
TICES. 

See  also  No.  15,  infra  ;  ANIMALS,  I.,  No.  7  ; 
Bankers,  No.  6  ;  Criminal  Law, 
Nos.  17,18  ;  Intoxicating  Liquors, 
II.  (a),  No.  20 ;  Master  and 
Servant,  No.  134  ;  Prisons,  No.  1  ; 
Street   Traffic,  II. 

1.  Absence  of  Defendant. — Appearance  hy  Solici- 
tor— Plea  of  Guilt ji — Admission  of  Prerioys  Con- 
viction—  Warrant  of  Arrest — Power  to  Issue — 
Sumniarij  Jurisdiction  Act,  1848  (11  &  12  Vict. 
e.  43),  ss.  13, 14.] — The  defeudant  was  summoned 
for  driving  a  motor  car  at  a  speed  exceeding  10 
miles  an  hour  on  a  road  where  that  was  the 
maximum  speed  allowed,  and  he  wrote  to  the 
prosecutor  admitting  the  offence.  At  the  hear- 
ing the  defendant  was  not  personally  present  but 
appeared  by  a  solicitor,  who,  on  his  behalf, 
pleaded  guilty  to  the  charge  and  also  to  a 
previous  conviction.  Notwithstanding  this  the 
justices  granted  a  warrant  for  the  arrest  of  the 
defendant  on  an  intimation  from  the  inspector 
of  police  in  charge  of  the  case  that  he  required 
the  defendant's  personal  attendance. 

Held — that  the  justices  had  no  justification 
for  the  issue  of  the  warrant. 
Pi.  i:  Montgomery  and  Others.  Justices,  Ex 

[parte  Long,  102  L.  T.  325  ;'74  J.  P.  110  ; 
26  T.  L.  R.  225  ;  8  L.  G.  R.  234— Div.  Ct. 

2.  Apprehended  Breach  of  the  Peace — Recog- 
nizances to  he  of  Good  Behaviour.'] — An  informa- 
tion was  laid  against  a  defendant  alleging  that 
he  intended  to  lead  a  procession  through  the 
streets  of  Liverpool  on  a  certain  day,  that  the 
conseqttence  of  his  having  on  a  previous  occasion 
led  a  similar  procession  througli  the  streets  had 
been  a  breach  of  the  peace,  riot,  and  damage  to 
property,  and  that  the  informant  apprehended 
that  similar  conseiiuences  would  ensue  again, 
and  praying  that  the  defendant  be  ordered  to 
find  sureties  to  keep  the  peace  and  to  be  of  good 
behaviour.  The  magistrate  issued  a  warrant, 
upon  which  the  defendant  was  arrested  and 
brought  before  him  on  the  day  prior  to  that  on 
which  the  procession  was  intended  to  be  held. 
The  magistrate  then  granted  a  series  of  adjourn- 
ments during  which  the  defendant  was  liberated 
on  his  own  recognizances  and  those  of  two  sure- 
ties, and  ultimately  some  weeks  after  the  day  in 


question  had  passed  ordered  the  defendant  to 
enter  into  his  own  recognizances  for  twelve 
months  to  keep  the  peace  and  be  of  good 
behaviour  or  in  the  alternative  to  be  imprisoned 
for  four  months. 

Held — that  in  the  circumstances  the  magis- 
trate had  jurisdiction  to  make  the  order  although 
the  date  of  the  intended  procession  had  passed. 
R.  r.  Little  and  Dunning,  Ex  parte  Wise, 

[101    L.  T.  8.59  :  74  J.  P.  7  ;  26  T.  L.  R.  8  — 
Div.  rt 

3.  Ilushand  and  Wife — Enforcement  of  Order 
for  P((ijiiicut  of  We/ I'll/  Sum  to  Wife — Imprison- 
ment— Bastard  1/  Laws  Amendment  Act,  1872  (35 
&.  36  Vict.  c.  65),  s.  4 — Sununari/  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),*.  n-L— Summary  Juris- 
diction {Married  Women)  Act,  1895  (58  &;59  Vict. 
c.  39),  s.  9.] — A\^here  an  order  has  been  made 
under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  that  a  husband  shall  pay 
a  weekly  sum  to  his  wife,  such  order  may  be 
enforced  by  an  order  of  imprisonment,  in  default 
of  sufficient  distress,  without  proof  that  the 
husband  had  the  means  to  pay  the  sum  in  respect 
of  which  he  has  made  default. 

R.  i:  Richardson  and  Others,  Justices,  Ex 

[parte  Sherry,  [1909]  2  K.  B.  851  :  79 L.J. 

K.   B.   13  ;  101   L.  T.   541  ;  73  J.  P.  434  ;  25 

T.  L.  R.  711— Div.  Ct. 

4.  Warrant  of  Commitment — Judicial  Act — 
Certiorari.] — A  warrant  of  commitment  issued 
by  justices  is  a  judicial  act,  where,  upon  the  face 
of  the  conviction,  it  appears  that  the  jurisdiction 
to  issue  it  depends  upon  the  non-payment  by 
the  defendant  of  a  sum  of  money  by  a  certain 
date.  Where,  therefore,  a  sum  of  money  was, 
by  the  terms  of  a  conviction,  ordered  to  be  paid 
by  the  defendant  by  a  certain  date,  and  such 
sum  was  duly  paid,  but  the  justices,  in  ignorance 
of  that  fact,  issued  a  warrant  of  distress,  and 
subsequently  a  warrant  of  commitment : — 

Held — that  a  writ  of  certiorari  should  issue 
to  bring  up  and  quash  the  warrant  of  commit- 
ment. 

R.   r.    Doherty    and    Others,    Ex    parte 
[Isaacs.  74  J.  P.  304  ;    26  T.  L.  R.  502— Div. 

Ct. 

5.  Bona  Fide  Question  of  Title — Summan/ 
Jurisdiction  {Ireland)  Act,  1851  (U  &  15  Vict. 
c.  92),  s.  8.] — A  workman  occupying  a  portion  of 
his  employer's  house  used,  in  going  to  his  work,  a 
right  of  way  enjoyed  by  his  employer.  At  the 
end  of  ihe  right  of  way  was  a  garden,  over 
which  it  was  necessary  to  i)ass  in  order  to  get 
from  the  right  of  way  to  a  public  lane. 

Held — that  at  the  prosecution  of  a  workman 
at  the  suit  of  the  owner  of  an  alleged  servient 
tenement,  for  trespass,  the  employer  of  the 
workmen  having  a  right  of  way  expressly  over 
a  portion  of  the  premises,  there  was  a  bond  fide 
question  of  title,  and  the  justices  had  no  juris- 
diction to  convict. 

R.    (Fitzgerald)    c.    Justices    of    County 
[Cork,  44  I.  L.  T.  110— Div.  Ct.,  Ireland. 
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III.  PEOCEDDRE. 

See  also   Local   Goveknment,   No.  6  ; 
Public  Health,  No.  4. 

6.  Absence  of  Informant — Ojfer  to  Adjourn— 
Refusal  of  Offer —  Objection  to  Conviction  — 
Summary  Jurisdiction.  Act,  1848  (11  &  12  Vict. 
c.  43),  s.  1.3.] — The  appellant  was  summoned  by 
the  respondent,  a  superintendent  of  police,  for 
driving  a  motor  cycle  at  a  speed  which  was 
dangerous  to  the  imblic,  having  regard  to  all  the 
circumstances  of  the  case.  At  the  hearing  the 
appellant  appeared  personally  along  with  his 
solicitor,  but  the  respondent  was  not  present 
either  personally  or  by  counsel  or  solicitor,  the 
witnesses  for  the  prosecution  being  examined  by 
a  subordinate  police  officer.  During  the  course 
of  the  case  the  appellant's  solicitor  requested  the 
justices'  clerk  to  make  a  note  of  the  name  of  the 
police  officer  who  was  conducting  the  case, 
whereupon  the  bench  offered  to  adjourn  the 
case.  The  appellant's  solicitor,  however,  said 
that  he  preferred  that  the  case  should  proceed. 
The  case  proceeded  accordingly  and  the  appellant 
was  convicted. 

Held — that   the  absence    of    the  informant 
could  not  be  put  forward  as  an  objection  to  the 
conviction  after  the  offer  to  adjourn  had  been 
declined  by  the  appellant's  solicitor. 
May  v.  Beeley,  [1910]  2  K.  B.  722  ;  79  L.  J. 

[K,   B.  852  ;  102  L.  T.  32G  ;  74  J.  P.  Ill  ;  8 
L.  G.  R.  166— Div.  Ct. 

7.  Depositions — Person  Charged  with  Indict- 
able OJfence — Duty  to  talie  Deposition  at  Resi- 
dence of  Witness  Dangeroushi  III — Indictable 
Ofcnces  Act,  1848  (11  &  12  Vict.  c.  42),  s.  17— 
Criminal  Law  Amendment  *Act,  1867  (30  &  31 
Vict.  c.  35),  s.  6.] — Where  a  person  is  brought 
before  a  magistrate  charged  with  any  indictable 
offence,  it  is  the  duty  of  such  magistrate,  under 
sect.  17  of  the  Indictable  Offences  Act,  1848,  if  it 
is  practicable  for  him  to  do  so,  to  take  the 
deposition  of  a  witness  who  is  dangerously  ill, 
and  is  therefore  unable  to  attend  the  Court  house, 
at  the  place  where  the  witness  is.  Whether  it  is 
or  is  not  practicable  for  the  magistrate  to  take 
such  deposition  is  a  question  for  the  magistrate's 
own  discretion,  which,  however,  he  must  exercise 
in  a  judicial  manner,  without  making  a  distinc- 
tion depending  on  the  gravity  of  the  offence. 
Where  it  is  not  practicable  for  such  magistrate 
to  act,  application  may  be  made,  under  sect.  6 
of  the  Criminal  Law  Amendment  Act,  1867, 
that  some  other  magistrate  should  take  the 
deposition. 

E.  r.  Bros,  Ex  parte  Hardy,  [1911]  1  K.  B. 

[159  ;  74  J.   P.  483  ;  27  T.  L.  K.  41  ;  55  Sol. 

Jo.  47— Div.  Ct. 

8.  J\"on  -  County  and  Kon  -  Quarter  Sessions 
Borough — Costs  of  J] nsuccessful  Prosecutions — 
Destination  of  Unappropriated  Fines.'] — In  the 
non-county  borough  of  Pembroke,  which  has 
10,000  inhabitants  and  no  separate  Court  of 
quarter  sessions,  the  salary  of  the  justices'  clerk  is 
paid  by  the  borough,  while,  under  contract  with 
the  justices  of  the  county  of  Pembroke,  the  cost 
of  police  is  borne  by  the  county  in  return  for  a 


rixe  I  ainuuil  payment.     Questions  having  arisen 

between  the  borough  and  county  justices  as  to  ] 
(1)    the    destination    of    unappropriated    fines 

inflicted    by    the    borough    justices ;     and     (2)  j 

whether,  in  prosecutions  instituted  by  the  police  j 

before  the  borougli  justices,  in  which  the  fees  of  i 

the  justices'  clerk  are  not  recovered  from  the  I 

defendant,   such   fees   should    be    paid    by   the  ■ 

county  or  the  borough  : —  | 

Held — that  fines  imposed  by  the  borough  ' 
bench   and   not    otherwise    appropriated   were, 

unless  some  legal  defence  was  shown,  payable  to  : 
the    county    treasurer,   and  that   the   costs    of 

prosecutions  undertaken  by  the  police  before  the  : 

borough  justices,  in  cases  in  which  such  costs  ; 

were  not  remitted  and  were  not  paid   by   the  | 

defendant,  were  not  chargeable  to  the  funds  of  i 

the  county.  "  ; 

GE0RGI5  r.  Thomas,  [1910]  2  K.  B.  951  ;  80   j 
[L.  J.  K.  B.  7  :  103  L.  T.  456  ;  74  J.  P.  398  ;    I 

8  L.  G.  R.  849— Scrutton,  J.   \ 

\ 

9.  Irregularity  in  Form  of  Summons — Cruelty  \ 
to  Animals  Act,  1849  (12  &  13  Vict.  c.  92),  s.  2—  \ 
Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  * 
c.  43),  s.  10.] — When  a  summons  is  issued  under  ' 
the  Cruelty  to  Animals  Act,  1849,  the  justices  can-  ; 
not  decline  to  proceed  simply  because  the  sum-  i 
mons  is  irregular  in  form.  They  should  hear  the  ; 
evidence,  and,  when  they  have  done  so,  they  • 
should  then  make  up  their  minds  as  to  what  I 
offence  under  the  summons  has  been  proved.  j 
Johnson  v.  Needham,  [1909]  1  K.  B.  626  ;  78 

[L.  .J.  K.  B.  412  ;  100  L.  T.  493  ;  73  J.  P.  117  ; 
25  T.  L.  R.  245  ;  22  Cox,  C.  C.  63— Div.  Ct,    : 

10.  Offence  Punishable  with  more  than  Thi-ee  \ 
Months'  Imprisonment — Not  Apparent  on  Face  \ 
of  Information — Right  to  Trial  by  Jury — Omis-  j 
sion  by  Justices   to    Give   Statutory   Warning —  .] 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  ; 
c.  49),  s.  17.] — Where  a  person  is  charged  before  ■ 
the  magistrates  at  petty  sessions  with  an  offence  ' 
in  respect  of  which,  on  summary  conviction,  he  i 
may  be  imprisoned  for  a  term  exceeding  three  1 
months,  such  person  is  entitled  to  claim  to  be  { 
tried  by  a  jury.    Justices  are  not  bound,  before 
the  charge  is  gone  into,  to  warn  the  accused  as 
to  his  right  to  elect,  unless  it  appear  upon  the 
face  of  the  information,  that  the  offence  charged 

is   punishable   with   more    than    three   months' 
imprisonment,  but  when,  during  the  hearing  of     i 
the  case,  evidence   is   given   which   makes   the 
charge    become    such    an    offence,    it    at   once    ' 
becomes  the  duty   of   the   justices   to   give  the    j 
statutory  warning.  ] 

R.  t.  Beesby  and  Another,   Justices,  etc.,    J 
[and   Dugdale,   Recorder    op   Birming-    - 
HAM,  [1909]  1  K.  B.  849  ;  78  L.  J.  K.  B.  482 ;     ' 
100  L.  T.,486  ;  73  J.  P.  234  ;  25  T.  L.  R.  337  ; 
53  Sol.  Jo.  289  ;  22  Cox,  C.  C.  47— Div.  Ct. 

IV.  APPEALS.  j 

(a)  To  Quarter  Sessions. 

See  also  Lunatics,  No.  3, 

11.  Indecent  Assault  upo7i  Person  wnder  Age  of 
Sixteen— Coment  to  Summary  Trial — Conviction 
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IV.  Appeals — Continued. 

— Ri glit  of  A2)peal  to  Quarter  Sessions — Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
ss.  12,  19— Children  Act,  1908  (8  Edw.  7,  c.  67), 
s.  128  (2)  and  Sched.  7/.]— When  an  adult  is 
charged  before  a  Court  of  summary  jurisdiction 
with  the  commission  of  the  offence  mentioned  in 
the  2nd  Schedule  to  the  Children  Act,  1908,  of 
committing  an  indecent  assault  upon  a  female 
under  the  age  of  sixteen  years,  and  consents  to 
be  dealt  with  summarily,  and  is  dealt  with 
summarily  and  convicted,  he  has  no  right  of 
appeal  to  quarter  sessions  against  such  con- 
viction, inasmuch  as  by  sect.  128,  sub-sect.  2,  of 
the  Childien  Act,  1908,  such  offence  is  to  be 
included  in  the  1st  Schedule  to  the  Summary 
Jurisdiction  Act,  1879,  and  is  therefore  to  be 
included  with  the  offences  specified  in  the 
second  column  of  that  schedule  to  which  the 
provisions  in  sect.  12  of  the  Act  of  1879  apply, 
under  which  when  an  adult  consents  to  be  tried 
summarily  and  is  convicted  he  has  no  appeal  to 
quarter  sessions. 

R.  v.  London  Justices,  E.c  iiarte  Lambert 
([1892]  1  Q.  B.  (564),  applied. 

R.  V.  Dickinson,  Ex  parte  Davis,  [1910]  1 

[K.  B.  469  ;  79  L.  J.  K.  B.  2.56  ;  102  L.  T.  48  ; 

74  J.  P.  76— Div.  Ct. 

12.  Certiorari — Connction  at  Petty  Sessions— 
Pending  Amieal  to  Quarter  Sessions.  ]  —  Certiorari 
will  not  lie  to  quash  a  conviction  by  a  petty 
sessional   court   pending   an   appeal   to  quarter 


R.  V.  Barnes  and  Others,  Ex  parte  Lord 
[Vernon,  102  L.  T.  860  ;    74  J.  P.  231— Div. 

Ct. 
(b)  By  Special  Case. 

13.  Notice  of  Appeal — Form — Summary  Juris- 
diction Act,  1857  (20  &  21  Vict.  c.  43),. y.  2.]— The 
appellants  sent  to  the  respondent  a  copy  of  the 
notice  served  on  the  justices  asking  them  to 
state  a  case  for  the  opinion  of  the  Court  along 
with  a  letter  in  the  following  terms  :  "  Enclosed 
we  send  you  copy  notice  asking  the  justices  to 
state  case  and  copy  of  the  case  stated." 

Held — (Bucknill,  J.,  dissenting)  that  there 
was  a  sufficient  notice  of  appeal  to  satisfy  sect.  2 
of  the  Summary  Jurisdiction  Act,  1857. 

Form  given  in  Short  and  Mellor's  Crown  Office 
Practice,  2nd  ed.,  p.  628,  approved. 

Dickeson  &  Co.  V.  Mayes,  [1910]  1  K,  B.  452  ; 

[79  L.  J.  K.  B.  253  ;  102  L.  T.  287  ;  74  J.  P. 

139  ;  26  T.  L.  R.  236— Div.  Ct. 

14.  Practice  —  Fo7-m  of  Case  Stated — Facts 
Found — Ecidence — Summary  Jurisdiction  Act, 
1857  (20  &  21  Vict.  c.  43),  s.  2.]— Cases  stated  by 
justices  must  set  forth  the  facts  found,  and  not 
merely  the  evidence.  In  future  the  Court  will 
send  back,  without  allowing  costs,  cases  in  which 
the  evidence  is  set  out  instead  of  the  facts  being 
found. 

Star  Tea  Co.  v.  Neale,  [1909]  W.  N.  200;  8 
[L.  G.  R.  5— C.  A. 


15.  Jurisdiction — Death,  of  Justices  before 
Signing  Ca.se— Case  Signed  by  Surrlving  Justice 
alone— Summary  Juriadiction  Act,  18*.)7  (20  & 
21  Vict.  c.  43),  ,s-.  2.] — A  summons  was  heard  at 
petty  sessions  before  three  justices,  A.,  B.,  and  C, 
who  unanimously  dismissed  it,  but  unanimously 
agreed  to  state  a  case  under  Summary  Jurisdic- 
tion Act,  1857.  A  case,  the  draft  of  which  had 
been  approved  of  on  behalf  of  both  the  parties, 
was  approved  of  and  signed  by  A.  It  was 
approved  of  by  B.,  who,  however,  died  without 
having  signed  it.  C.  died  without  having  either 
approved  of  or  signed  it. 

Held — that  there  was  jurisdiction  to  hear  the 
case. 

Kean  v.  Robinson,  [1910]  2 1.  R.  306— Div.  Ct., 

[Ireland. 

Held  on  Appeal— tiiat  no  appeal  lay  to  the 
Court  of  Appeal,  [1910]  2  I.  R.  323— C.  A., 

[Ireland. 

V.  ACTIONS  AGAINST    MAGISTRATES. 

[No  paragraphs  iii  this  vol.  of  the  Digest.] 


MAINTENANCE. 


See  Action,  ;  Bastardy;  Husbaau 
AND  Wife  ;  Lunatics  ;  Poor 
Law  ;   Wills. 


MALICIOUS   DAMAGE. 

See  Criminal  Law. 


MALICIOUS    PROSECUTION 
AND    PROCEDURE. 

See  Dependencies,  No.  18. 


MANDAMUS. 

See  Crown  Practick. 


MANITOBA. 

See  Dependencies  and  Colonies. 

MANOR. 

See  Copyholds  and  Manors. 

MANSLAUGHTER. 

See  Criminal  Law  and  Procedure. 
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MARGARINE. 

See  Food  and  Drugs. 


MASTER  AND   SERVANT. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 
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MARINE   INSURANCE. 

See  Insurance. 


MARITIME    LIENS. 

See  Shipping  and  Navigation. 


MARKET  GARDENS. 


MARSHALLING   ASSETS 
AND  SECURITIES. 

See    Bankruptcy    and    Insolvency  ; 
Executors  and  Administrators. 


MARTIAL    LAW. 


See  Royal  Forces. 


See  Agriculture. 
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MARKETS   AND    FAIRS. 

I.  In  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Tolls. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

III.  Hawkers. 

I.  IN  GENERAL. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  TOLLS. 

[Nu  viinigrailis  in  this  vol.  of  the  Digest.] 

III.  HAWKERS. 

See  Metropolis,  No.  lu. 


MARRIAGE. 


See  Husband  and  Wife. 


MARRIAGE,   PROOF  OF, 

See  Evidence  ;  Husband  and  Wife. 


MARRIAGE   SETTLEMENTS. 

See  Conflict  of  Laws  ;  Settlements. 


I.  Liability  op  Master  for  Injury 
to  Servant. 
\.   Under     Wo)-kmen's     Conijiensat'wn 
Acts,  1897—1906. 
(«)  Accident        ....  3j3 
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LNo  paragraphs  in  this  vol.  of  the  Digest.] 
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(2)  Extras.  Deductions  and 

Ajijjurtioniitent        .  359 
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of  Employment        .  361 
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(^')  On,  in  or  about  .  .  .  369 
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I.  LlABILll''Y   OT"   MlSTfiR   FOR   INJURY 

TO  SiiKVA-i^T—Oonfimied. 

1.  Under    Worknieii's     Comj)en.iation 

Acts,    1897  —  1906  —  Continued. 
(r)  Workman  and  Employer       .  88'J 
(s)  Contracting  Out    .       '  .         .  893 
(0  Surgical  Operations       .        .  394 
(?0  Industrial  Diseases        .         .394 

2.  Under  Entployers'  Liability  Act, 

1880     ......  395 

3.  Apart  from  Worhmen's  Compenm- 

tion  and    Employers'    LiaMlity 
Acts 395 

II.  Liability  of  Master  foe  Injury 

BY  Servant  ;  Scope  of  Autho- 
rity        398 

III.  Contracts  between  Master  and 
Servant  not  Kelating  to  Per- 
sonal Injuries    ....  398 


IV.  Dismissal         .... 
V.  Wages  :  Truck  Acts 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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VI.  Seduction  of  Servant 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Apprentices 4(il 

See  also  Agency;  Criminal  Law,  No.  51 ; 
Education,  No.  8  ;  Revenue,  No.  5. 

I.  LIABILITY  OF  MASTER  FOR  INJURY 
TO   SERVANT. 

See  also  Negligence,  Nos.  12,  13. 

1.   Under     Worhnien''s    ComjJensation 
Acts,   1897—1909. 

(a)  Accident. 

1.  Strain — Condition  of  Workman  —  Worh- 
vien's  Compensation  Act,  1906  (6  Edvv.  7,  c.  58), 
s,  1.] — A  workman  while  engaged  in  tightening 
a  nut  with  a  spanner  strained  himself  and  thereby 
ruptured  an  aneurism  of  the  aorta,  which  caused 
his  death.  The  exertion  involved  was  quite 
ordinary  and  incidental  to  his  ordinary  work. 
A  piost-ntortem  examination  showed  that  the 
aneurism  was  in  such  an  advanced  condition 
that  it  might  have  hurst  while  the  man  was 
asleep,  and  that  very  slight  exertion  or  strain 
would  be  sufficient  to  bring  about  a  rupture. 

Held  (Lord  Atkinson  and  Lord  Shaw  dis- 
senting)— that  there  was  evidence  which  justilied 
the  county  court  judge's  finding,  that  the  work- 
man's death  resulted  from  an  injury  by  accident 
arising  out  of  the  employment  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1906. 

Per  Lord  Loreburn,  L.C. — In  such  a  case 
the  accident  arises  out  of  the  employment  when 
the  required  exertion  producing  the  accident 
is  too  great  for  the  workman,  whatever  the 
degree  of  exertion  or  the  condition  of  the 
workman's  health. 

Decision   of   C.   A.  ([1909]   2    K.  L.   798;  78 

Y.D. 


L.  J.  K.  B.   1057  ;    101  L.  T.   475;  25  T.  L.  R. 

760';  53  Sol.  Jo.  763)  affirmed. 

Clover,    Clayton  &  Co.  v.  Hughes,  [1910] 

[A.  C.  24'2  ;  79  L.  J.  K.  B.  470  ;  102  L.  T. 

340  ;    26  T.  L.   R.  359  ;     54  Sol.  Jo.  375  ;    ?i 
B.  W.  C.  C.  275  ;  47  Sc.  L.  R.  885— H.  L. 

2.  Apoplexy  — Evidence  Equally  Balanced  for 
or  Agaijist  Accident —  Onus  of  Proof —  Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
s.  1  (1).]— A  collier  died  of  apoplexy  during 
working  hours  in  a  mine.  The  majority  of  tEie 
doctors  said  that  his  arteries  were  in  a  very 
diseased  condition,  and  that  apoplexy  might 
have  come  upon  him  when  asleep  in  bed,  or 
when  walking  about,  or  when  over-exerting 
himself.  The  collier's  work  on  that  day  was  to 
build  a  "pack";  but  there  was  no  evidence 
that  the  apoplexy  came  upon  him  when  he  was 
incurring  a  strain. 

Held — that  as  the  evidence  as  to  the  cause  of 
death  was  equally  consistent  with  an  accident 
and  with  no  accident,  the  applicants  had  not 
discharged  the  onus  of  proof  that  was  upon 
them. 

Decision  of  C.  A.  (102  L.  T.  621  ;  3  B.  W.  C.  C. 
216)  affirmed. 

Barnabas    r.   Bersham    Colliery  Co.,  103 
[L.  T.  513  ;  55  Sol.  Jo.  63— H.  L, 

3.  Murder — Risk  incidental  to  Particular  Em- 
ployment — Workmen's  Compensation  Act,  1906  (6 
Edw.  7,  c.  58),  s.  1.] — The  murder  of  a  servant 
who  by  reason  of  his  employment  is  peculiarly 
exposed  to  such  a  risk  is  an  accident  arising  out 
of  the  employment  within  the  meaning  of  sect.  1 
of  the  Workmen's  Compensation  Act,  1906. 

Ckallls  V.  London  and  SoiUh-Western  My.  Co. 
([1905]  2  K.  B.  155)  applied. 

NiSBET  c.  Rayne  and  Burn,  [1910]  2  K.  B.  689  ; 
[80  L.  J.  K.  B.  84  ;  103  L.  T.  178  ;  26  T.  L.  R. 

632  ;  54  Sol.  Jo.  719  ;  3  B.  W.  C.  C.  507— C.  A. 
See  S.  C.  No.  47,  infra. 

4.  Gamekeeper  —  Attacked  hy  Poachers  — 
Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
('.  58),  s.  1.] — A  gamekeeper,  v.'hile  in  the  dis- 
charge of  his  duty,  was  attacked  by  poachers  and 
injured. 

Held  (Cherry,  L.J.,  dissenting)  —  that  his 
injuries  were  caused  by  an  "  accident "  arising 
out  of  and  in  the  course  of  his  employment 
within  the  meaning  of  sect.  1  of  the  Workmen's 
Compensation  Act,  1906. 
Anderson  c.  Balfour,  [1910]  2  T.  R.  497  ;  44 

[I.  L.   T.  168  ;    3  B.   \V.   C.    C.    588— C.  A., 
Ireland. 

5.  Nerro^is  shock — Accident  to  Fell oio  Morkman 
—  Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1.] — The  applicant,  while  at  work  in 
the  respondents'  colliery,  heard  a  shout  for  help 
from  the  next  working  place,  and  on  going  there 
he  found  a  fellow  workman  had  been  seriously 
injured  by  a  timber  prop  and  some  coal  having 
fallen  upon  him.  The  a[)plicaut  lifted  and 
helped  to  carry  away^the  injured  workman,  who 
died  very  shnrtly  aftciwards.     Tlio  cU'uct  on  the 
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I.  Liability  of  Master  for  Injury  to  Servant- 
few^/ «w^f/. 
applicant  was  such  that  he  sustained  a  nervous 
shock  which  iucapacitated  hiin  from  working  at 
the  coal  face. 

Held— that  such   nervous  shock  constituted 
.personal    injury   to  the   applicant,    which   was 
caused  by  an  accident  arising  out  of  aiid  in  the 
'course  of  his  employment. 
Yates  r.    South  Kirkby,  Etc.,  Collieries, 

[LD:,  [1910]    2    K.    B.  538;  79  L.  J.  K.  B. 

1035  ;    103  L.   T.  170  :    26  T.  L.  R.   596  ;    3 
B.  W.  C.  C.  43  8— C.  A. 

6.  Si'WPr  Gas  Poisoning — '•Accident" — Worlt- 
vicn\s  Conqjensation  Act,  190G  (6  Kdw.  7,  c.  58), 
s.  1.] — E.,  a  labourer,  who  was  in  the  respon- 
denfs  service  as  caretaker  of  an  unoccupied 
house,  opened  up,  in  July,  1909,  in  the  course  of 
his  employment,  certain  cesspools.  Early  in 
August  E.  complained  of  being  unwell,  and  on 
August  23  he  consulted  a  doctor,  who  thought 
that  he  was  suffering  from  the  smell  of  paint. 
In  September  another  doctor  was  consulted,  and 
he  came  to  the  conclusion  that  E.  was  suffering 
from  poisoning  from  sewer  gas.  On  October  30 
E.  died.  It  was  admitted  that  the  disease  from 
which  E.  had  suffered  was  obscure,  and  that 
there  was  nothing  to  show  the  exact  date  at 
which  it  was  contracted  by  him.  In  proceed- 
ings for  compen^^ation  under  the  Workmen's 
Compensation  Act,  1906,  by  E.'s  widow,  the 
county  court  judge  came  to  the  conclusion  that 
E.  died  from  the  results  of  poisoning  contracted 
while  working  on  the  cesspools,  and  he  made  an 
award  in  favour  of  the  applicant. 

Held — that  E.'s  death  had  not  been  caused  I 

by  "  accident "  within  the  meaning  of  the  Act. 

Eke  t.  Hart-Dyke,   [1910]  2KB.  677;  80 

[L.  J.  K.  B.  90  ;  103  L.  T.  17-1  ;  26  T.  L.  R. 

613  ;  3  B.  W.  C.  C.  482— C.  A. 

7.  Dentil  from  Erysijielas  —  Remlting  from 
Injury  —  Possibility  —  Abstract  Question  — 
Opinion  of  jMeclical  Referee — Given  as  Swum 
Eiidence — Worhmen's  Compenmtion  Act,  1906 
(6  Edw.  7,  e.  58).  ••*.  1  (1).]— At  an  arbitration 
there  was  a  dispute  between  the  medical  experts 
as  to  the  mere  possibility  of  a  wound  in  the 
hand  on  April  17ih  causing  erysipelas  of  the 
face  on  July  7th.  There  was  no  evidence  that 
it  had  done  so.  The  case  was  adjourned,  and  the 
medical  referee  sent  for  and  sworn  as  a  witness. 
He  was  asked  the  abstract  question  whether 
it  was  impossible  for  the  organisms  of  erysipelas 
to  be  latent  for  so  long  a  time,  to  which  he 
replied  that  it  was  not  impossible.  The  facts 
of  the  particular  case  were  not  put  before  him. 

Held  —  there  was  no  evidence  to  justify 
the  finding  that  the  deceased  man  died  from 
personal  injury  by  accident. 

A  medical  referee  should  not  be  sworn  and 
examined  as  a  witness. 

Hugo  v.  H.  W.  Larkins  &  Co.,  3  B.  W.  C.  C. 
[228— C.  A. 

8.  SiuUion  with  Skin  iJigease — Injury  by  Use  of 
Hot    Water  mid  Soda — Worlimens  Compensation 


Act,  1906  (6  Edw.  7,  c.  58),  s.  1  (1).]— A  scullion 
at  an  hotel  was  tha  subject  of  a  disease  (erythro- 
melalgia)  affecting  his  skin,  and  making  it 
abnormally  sensitive.  On  the  day  he  com- 
menced work  he  washed  up  crockery  for  a 
number  of  hours  in  a  tank  containing  hot  water, 
soft  soap,  and  caustic  soda.  His  hands  became 
greatly  inflamed,  his  nails  came  off,  and  he  was 
disabled  for  a  long  time. 

Held— that  this  was  an  injury  by  accident 
within  the  meaning  of  sect.  1  of  the  Workmen's 
Compensation  Act,  1906. 

Ismay,  Imrie  ^-  Co.  v.  WiVianison  ([1908] 
A.  C.  437)  followed. 

Dotzauer  r.   Strand  Palace  Hotel,  Ld., 
[3  B.  W.  C.  C.  387— C.  A. 

9.  Onus  of  Proof— Inference  —  ]VorJnne?i's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58),  s.  1 
(1).]— Whilst  a  workman  was  driving  a  cart 
the  horse  fell,  the  shaft  broke,  and  the  man 
apparently  was  thrown  out.  He  went  to  a  farm 
to  borrow  another  cart  :  being  unsuccessful  in 
this  he  walked  away  with  the  horse  and  was 
subsequently  found  dead  on  the  road  at  the  top 
of  a  hill.  The  medical  evidence  was  that  he  died 
from  syncope,  but  that  it  was  impossible  to  say 
for  certain  what  had  caused  the  syncope.  The 
county  court  judge  held  that  the  dependant  had 
not  discharged  the  onus  of  proving  that  the 
death  was  caused  by  the  accident. 

Hkld— that   the    Court    could    not   interfere 
with  the  decisiun,  as  it  was  for  the  judge  to  draw 
the   inference    from   the  facts    that    were    put 
before  him. 
Powers  v.  Smith,  3  B.  W.  C.  C.  470— C.  A. 

10.  Peath  Due  to  Cliill  while  Working  in  Cold 
Water — Unlooked-for  Mishaj)  in  Course  of 
Employment —  Workmen's  Coin2}en.sation  Act,  1906 
(6  Edw.  7,  c.  58),  ss.  1,  8  (6),]— An  employee  of 
a  woollen  mill,  while  working  in  a  mill  race, 
contracted  a  chill  and  died  within  eight  days  of 
acute  nephritis. 

Held — that  his  dependants  were  entitled  to 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1906,  inasmuch  as  the  deceased  had 
died  in  conse  luence  of  "an  unusual  effect  of 
a  known  cause" — "an  unlooked-for  mishap  in 
the  course  of  his  employment." 

Ismay,   Imrie   4'   Co.  v.    William.wn  ([1908] 
A.  C.  437)  applied. 
Sheerin  v.  Claytox  &  Co..  [1910]  2  I.  R.  105  ; 

[44  I.   L.  T.  23  ;  3  B.  W.   C.   C.  583— C.  A., 
Ireland. 

11.  Hurrying  with  Parcel— Death  from  Heart 
Disease — Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  1.]— A  workman  who  had 
been  suffering  for  some  years  from  progressive 
heart  disease  became  faint  while  hurryi.ng  to  a 
railway  station  with  a  parcel  weighing  1 7  lbs., 
for  his  employe!-,  and  died  shortly  afterwards. 
The  county  court  judge  thought  that  there  was 
no  evidence  of  an  accident,  but  he  was  of  opinion 
that  there  was  evidence  to  support  the  following 
findings  of  facts:— (1)  That  the  deceased  died 
from  disease  ;  (2)  that  the  disease  was  of  long 
standing   and   progressive ;    (3)  that   in   conse- 
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I.  Liability  of  Master  for  Injury  to  Servant  — 

CoidiHUcd. 
quence  of  the  existence  of  disease  the  exertion 
involved  in  carrying  the  heavy  parcel  quickly  to 
the  train  caused  collapse  and  death. 

Held — that  the  death  was  attributable  to  the 
disease,  and  that  the  county  court  judge  was 
right  in  fimliug  that  there  was  no  evidence  of 
accident  within  the  meaning  of  the  Workmen's 
Compensation  Act. 

O'Hara  v.  Hayes,  44  I.  L.  T.  71  ;  3  i'..  W.  C.  C. 
586— C.  A.,  Ireland. 

(b)  Alternative  Remedies. 

See  aUo  No.  18,  Infra. 

12.  Claim  under  the  Worl<mens  Compenmtion 
Act— Receipt  under  the  Einployrrx'  Liability  Act 
— Receipt  not  an  Agreement — Accord,  hut  no 
Satisfaction — Worhmen'x  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  .*.  1  (2)  (/>),  (8).]— A  work- 
man was  injured  and  claimed  compensation 
under  the  Workmen's  Compensation  Act,  11)06, 
making  no  reference  to  the  Employers'  Liability 
Act.  Later  he  returned  to  work,  and  at  the 
instance  of  his  employers  he  signed  a  receipt  for 
£3.j  "  in  full  settlement  of  all  claims  which  I 
may  have  under  the  Employers'  Liability  Act, 
1880  .  .  .  and  in  full  discharge  of  all  claims 
.  .  .  arising  out  of  the  said  accident."  The 
actual  money  paid  aj  the  time  was  only  £17  10.?., 
and  the  balance  which  had  been  paid  after  was 
found  as  a  fact  to  have  been  wages  by  the 
arbitrator  in  a  subseipient  arbitration  under  the 
Act  of  1!I06.  The  employers  pleaded  accord  and 
satisfaction  evidenced  by  the  receipt,  and  further 
contended,  that  if  the  receipt  took  effect  under 
the  Act  of  11)0(;,  the  matter  had  been  "settled 
by  agreement  "  :  if  under  the  Act  of  1880,  the 
man  had  "  taken  proceedings  independently  of 
this  Act,"  within  the  meaning  of  sect.  1  (2)  {])'). 

Held— there  was  accord  but  no  satisfaction, 
as  only  X17  lO.s.  was  paid  as  compensation  and 
not  £35  ;  and  that  sect.  1  (2)  (/>)  did  not  apply 
to  the  case. 

HAWKES  C.  KlGHARD  CuLES  AND  SOXS,  3  15.  W. 
[C.  C.  163— C.  A. 

13.  Action  aijainxt  Stranger — Taking  Weekly 
Payment.'^  from  Employer — Knowledge  of  Con- 
tents and  Effect  of  Receipt— Workmen' n  Com- 
penmtion Act,  1!)06  (G  Edw.  7,  c.  58),  .«.  6.]— 
The  plaintiff,  who  met  with  an  accident  in  the 
course  of  his  employment,  owing,  as  he  alleged, 
to  the  negligence  of  the  defendants'  servants,  the 
defendants  not  being  the  plaintiff's  employers, 
accepted  several  weekly  payments  from  his 
employers,  and  gave  them  receipts  therefor  in 
the  following  terms :—"  Received  under  the 
Workmen's  Compensation  Act,  1906  .  .  .  the 
sum  of  12.V.  Sd.,  being  compensation  at  tlie  rate 
of  one  half  my  average  weekly  wages  up  to  .  .  . 
in  respect  of  an  accident  which  occurred  to  me 
•onor  about  April  17,  1909."  Subsequently  the 
plaintiff  repaid  to  his  emi)loycrs  the  amounts  he 
had  received  from  them,  and  then  sued  tlic 
tlefendants  lui-  damages.  A I  the  trial  the 
plaiutitf  .staled  that  he  did  nut  understand  the 


nature  and  terms  of  the  receipts  he  had  signed. 
The  county  court  judge  non-suited  the  plaintiff, 
holding,  as  a  matter  of  law,  that  the  plaintiff 
had  recovered  compensation  within  the  meaning 
of  sect.  6  of  tlie  Workmen's  Compensation  Act, 
1906,  and  that  his  action  was  therefore  barred. 

Held — that  tlie  county  court  judge  was 
wrong  in  non-suiting  the  plaintiff,  as  it  was  a 
question  for  the  jury  whether  the  plaintiff 
understood  the  nature  and  effect  of  the  receipts 
he  had  signed. 

Decision  of  Div.  Ct.  (26  T.  L.  E.  580  :  3  B.  W. 
C.  C.  536)  affirmed. 

HucKLE    f.    London    County    Council,    27 
[T.  L.  K.  112— C.  A. 

(c)  Ancillary  or  Incidental  Work. 

[No  paragraphs  in  fliis  vol.  of  the  Digest.] 
(d)  Assessment  of  Compensation. 
See  also  Nos.  37,  97,  infra. 
(1)  Difference  in    Wage.i  or    Earning   Capacity. 
See  also  I.  1  (o),  infra. 

14.  Partial  Incapacity — '■■Suitable  Employ- 
ment "  —  Workmen's  Compenmtion  Act,  1906 
(6  Edw.  7,  c.  58),  Sched.  I.  (3).]— What  is 
suitable  employment  within  the  meaning  of 
par.  3  of  the  First  Schedule  to  the  Work- 
men's Compensation  Act,  1906,  is  a  question 
of  fact  and  should  be  determined  by  having 
regard  to  the  physical  condition  of  the  work- 
man, and  the  nature  and  character  of  the 
work  that  he  did  before  the  accident,  and 
the  nature  and  character  of  the  work  offereJ  to 
him  after  the  accident.  His  old  employment  is 
not  suitable  if  by  reason  of  his  partially  disabled 
condition  it  exposes  him  to  special  risks. 

Eyre  r.  Houghton  Maix  Colliery  Co.,  Ld., 

[1910]  1  K.  B.  695  ;  79  L.  J.  K.  B.  698  ;  102 

L.  T.  385 ;  2  J  T.  L.  11.  302  ;  54  Sol.  Jo.  304  ;  3 

B.  W.  C.  C.  250— C.  A. 

15.  Earning  Capacity  after  Accident — Method 
of  Calculation — Carrying  on  Eusi?iess — Public- 
house —  Workmen's  Compensation  Act,  1906  (6 
Edw.  7,  c.  58},  Sched.  I.  (2)  («),  (3).J— Employers 
applied  to  a  sheriff  as  arbiter  to  diminish  or  end 
the  weekly  payment  of  18.<.  'id.  agreed  to  be 
paid  by  them  to  a  miner  injured  in  their  employ- 
ment un  April  15th,  1908,  and  maintained  that 
his  incapacity  had  ceased  or  at  least  was  lessened. 
The  arbiter  found  that  the  miner  had  not 
recovered  from  the  effects  of  the  accident,  and 
was  unfit  to  resume  work  as  a  miner  ;  that  his 
average  weekly  earnings  prior  to  the  accident 
were  £1  16.s\  ^d.,  giving  an  annual  income  of 
about  £94  ;  that  he  had  from  Whit  Sunday,  1908, 
to  Whit  Sunday,  1909,  carried  on  a  public-house  ; 
that  he  had  invested  about  £100  of  capital 
therein  ;  and  that  the  net  profits  for  said  year, 
after  allowing  for  interest  on  capital,  wages,  and 
other  expenses,  amounted  to  about  £98.  The 
sheriff  took  this  sum  of  £98  as  the  measure  of 
the  earning  capacity  of  the  miner,  and  accord- 
ingly found  that  the  miner's  incapacity  for  work 
had  terminated,  and  ended  the  weekly  payment. 

Held — that  the  sheriff's  method  of  arriving  at 
wage-earning  capacity  was  fallacious,  and  that 
he  should  have  ascertained  what  wv»rk  the  man 
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[.  Liability  of  Master  for  Injury  to  Servant— 

Cont'inupd. 
actually  did  in  the  i)ublic-house,  and  what  these 
services  would  have  been  considered  worth  if  he 
had  been  serving  someone  else  instead  of  him- 
self. 

Patekson  v.  a.  G.  Moore  &  Co.,  [I'JIO]  8.  0. 

[29  ;  47  Sc.  L.  K.  80  ;  3  B.  W.  C.  C.  541— 

Ct.  of  Sess. 

(2)  Extras,  Deductions,  ajul  Apjiortionmen^ . 

16.  SecDnan — Wages  Paid  liettceen  Bate  of 
Accident  and  Blxchartje — "  Payment  Alloiciincc 
or  Benefit  ""—Period  of  Incapacity — Merchant 
Shqjplny  Acts,  1894  and  lUOG  —  l]'orkmen\s 
Compensation  Act,  H)UC>  ((i  Edw.  7,  c.  58),  -v.  7 
(1)  (A)  (E)  ;  Sched.  I.  (3).]— Wages  paid  to 
a  seaman  between  the  date  of  an  accident  and 
his  discharge  by  the  shipowners  do  not  come 
within  the  words  "  payment,  allowance  or 
benefit  "  in  Schcd.  T.  (3)  of  the  Workmen's 
Compensation  Act,  IDOO. 

Held — therefore,  that  the  county  court  judge 
was  right  in  declining  to  have  regard  to  eight 
days'  wages  paid  to  a  seaman  between  the 
happening  of  the  accident  and  his  discharge,  as 
the  words  ''during  tlie  period  of  his  incapacity  " 
mean  the  period  during  which  the  shipowner  is 
liable  to  pay  compensation  under  the  Act,  and 
which  begins  when  the  seaman  ceases  to  be 
entitled  to  maintenance  under  the  Merchant 
yhipping  Acts. 

Decision  of   C.   A.  ([190!i]  2  K.  B.   704;    78 
L.  J.  K.  B.   1144  ;  101  L.  T.  90  ;  25  T.  L.  K. 
(191  ;  53  Sol.  Jo.  GoO)  reversed. 
McDermott     v.     Owners     of     Steamship 

[•'  Tintoretto,"  [1910]  W.  N.  274  ;  55  Sol. 
Jo.  124— H.  L. 

17.  Concurrent  "  Contract  of , Service" — Earn- 
ings in  Laundry — Additional  Earnings  as  JIuslc 
I'eachcr — "  Worhnian  ' — Worlnncn's  Compensa- 
tion Act,  1905  (6  Edw.  7,  c.  58),  s.  13,  Sched.  I., 
(1),  (2).]  — The  applicant,  who  was  under  twenty- 
one,  was  employed  in  the  defendants'  laundry  at 
Is.  a  week.  She  also  gave  music  lessons  to  a 
neighbour's  children,  and  in  respect  of  that  she 
received  3s.  a  week.  Having  been  injured  in 
the  course  of  her  employment  at  the  laundry, 
she  claimed  compensation.  The  county  court 
judge  held  that  in  estimating  her  weekly  earnings 
for  the  purpose  of  settling  the  amount  of  com- 
pensation payable  by  the  defendants  under  the 
Workmen's  Compensation  Act,  1906,  she  was  not 
entitled  to  claim  anything  in  respect  of  the  3s. 
a  week  she  earned  in  giving  music  lessons ;  he 
therefore  awarded  her  compensation  at  Is.  a  week 
under  proviso  (?>)  of  par.  1  of  Sched.  I. 

Held — that  the  county-  court  judge  was 
entitled  so  to  hold, 

SemUe  {per  Cozens-Hardy,  M.R.)— A  skilled 
music  teacher  who  gives  lessons  to  a  pupil,  either 
in  his  own  house  or  in  the  pupil's  house,  cannot 
be  regarded  fur  the  i.ui|)i>ses  of  the  Act  as  the 
"  workman,"  and  the  pupil  as  the  '•  employer." 
Simmons   v.    Heath    Laundry    Co.,    [1910] 

[1  K.  B.  543  ;  79  L.  J.  K.  B.  395  ;  102  L.  T. 

210  ;    26  T.  L.  11.    326  :    54    Sol.  Jo.    392  :  3 
B.  AV.  C.  C.  200— C.  A. 


18.  Right  of  Workman  to  Coal  Allowance  during 
Incapacltg— Award  of  Compensation— Right  to 
Sue  for  Coal  Allowance  — M'orhmeiCs  Compensa- 
tion Act,  1906  (6  Edw.  7,  c.  58),  s.  1  (2)  {h)  ;  Sched. 
I.,  (1),  (3).] — The  plaintiff,  a  miner  in  the  service 
of  the  defendants,  was,  by  the  custom  of  the 
colliery,  entitled  to  certain  allowance  coal 
during  incapacity  caused  by  accident.  Having 
been  injured  by  accident  in  the  course  of  his 
employment  the  plaintiff  claimed  and  was 
awarded  compensation  under  the  Workmen's 
Compensation  Act,  1906.  He  thereafter  brought 
an  action  against  the  defendants  claiming  the 
allowance  coal  under  the  custom. 

Held— that  the  plaintiff's  right  to  the  allow- 
ance coal  formed  one  of  the  terms  of  his  contract 
of  service  with  the  defendants,  and  was  not  in 
the  nature  of  compensation  for  the  injury 
received,  and  that  consequently  he  was  not 
debarred  by  the  provisions  of  sect.  1,  sub- 
sect.  2  (b),  of  the  Workmen's  Compensation  Act, 
1906,  from  maintaining  the  action,  after  an 
award  for  compensation  under  the  Act  had  been 
made  in  his  favour. 

SiMMONDS  r.  Stourbridge  Brick  and  Fire 

[Clay  Co.,  Ld.,  ri910]  2  K.  B.  269  ;  79  L.  J. 

K.  B.  997  :  102  L.  T.  732  ;  26  T.  I,.  II.  430— 

Div.  Ct. 

19.  Concurrent  Contracts  of  Service— Worh man 
lu  Rogal  Naval  Reserve — Worhmen's  Compensa- 
tion Act,  190S  (6  Edw.  7,  c.  58),  s.  9  ;  Sched. 
I.  (2).]— The  applicant  was  a  stoker  on  a 
merchant  vessel,  and  was  also  enrolled  in  the 
Royal  Naval  Reserve  as  a  stoker,  in  respect  of 
which  latter  api)ointment  he  was  entitled  to  a 
retainer  of  £6  a  year.  He  was  injiu'ed  by 
accident  in  the  course  of  his  employment  on 
t lie  merchant  vessel,  and  his  injuries  were  such 
as  to  disable  him  from  continuing  to  serve  in  the 
Royal  Naval  Reserve.  In  a  claim  iov  compensa- 
tion against  the  shipowners  under  the  Workmen's 
Compensation  Act,   1906  : — 

Held  (Farwell,  L.J.,  dissenting)  —  that  in 
computing  the  applicant's  average  weekly  earn- 
ings the  amount  he  received  as  a  stoker  in  the 
Royal  Naval  Reserve  should  be  added  to  his 
earnings  from  the  shipowners. 
Brandy  r.  Owners  of  Steamship  "  Raphael," 
[1910]  W.  N.  266  ;  27  T.  L.  R.  127— C.  A. 

20.  Average  Weeldg  Earnings— Beductions 
from  Wages  —  Special  Expenses —  Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
Sched.  I.,  2  (rZ).]— A  miner  was  killed  by 
accident  arising  out  of  and  in  the  course  of  his 
employment.  He  employed  a  drawer  whom  he 
himself  paid  out  of  his  wages.  The  deceased 
had  been  accustomed  to  purchase  explosives  for 
his  work  from  his  employers,  and  the  price  of 
these  they  deducted  in  paying  his  wages. 

Held— that  in  determining  the  average  weekly 
earnings  of  the  deceased  there  should  be  deducted 
from  his  gross  wages  the  amount  of  wages  paid 
by  him  to  his  drawer,  but  not  the  sums  retained 
by  his  employers  as  the  cost  of  the  explosives. 

Abram    Coal    Co.   v.    Southern  ([1903]  A.  C. 
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I.  Liability  of  Master  for  Injury  to  Servant — 

CoHtimied. 
306)  and  Midland  liij.  v.  Sharpc  ([IDOi]  A.  C. 
349)  followed. 

McKee  v.  Stein  k  Co.,  Ld.,  [1910]  S.  C.  38  : 
[47  Sc.  L.  R.  39  ;  3  B.  W.  (!.  C.  544— Ct.  of 

Sess. 


21.  Puii'ud  Dependency — Mode  of  Assesnin;/ 
Compensation  —  Workmen's  Compensation  Act, 
1906  (6  Edvv.  7,  c.  58),  Sched.  I.  (1)  (a)  (ii.).]— In 
assessing  the  amount  of  compensation  payable 
under  the  "Workmen's  Compensation  Act  to  a 
partial  dependant,  the  county  court  judge  took 
into  account  not  only  the  wages  of  the  deceased 
in  the  employment  in  which  he  had  been  killed, 
which  did  not  extend  beyond  six  weeks,  but  also 
the  wages  in  his  previous  employment.  During 
150  weeks  tlie  deceased  had  paid  the  applicant 
lO.s.  per  week,  receivin?  in  return  his  support, 
estimated  at  Is.  a  week ;  during  six  weeks  the 
deceased  had  given  the  applicant  lO.y.  per  week 
out  of  his  wages.  In  the  first  case  the  county 
court  judge  made  a  deduction  for  maintenance, 
and  in  the  second  he  allowed  the  amount  actually 
received  by  the  applicant. 

Held  (Cherry,  L.J.,  dissenting)— that  the 
county  court  judge  had  adopted  "a  reasonable 
mode  of  arriving  at  the  sum  payable,  and  that 
in  cases  of  partial  dependency,  the  Court  was 
not  bound  to  calculate  the  compensation  first  on 
the  basis  of  a  total  dependency  and  then  take 
into  consideration  other  sources  of  maintenance 
which  might  be  possessed  by  the  applicant; 
the  statutory  duty  of  the  Court  in  cases  of 
partial  dependency  was  to  award  such  sum  as 
was  reftsouable  and  proportionate  to  the  injury 
to  the  dependants. 

Osmund  v.  Camplell  and  Harrison  ([1905] 
2  K.  B.  852)  discussed. 

O'Neill    v.    Bansha     Co-operative    Agri- 

[CULTURAL  AND  DAIRY  SOCIETY,  Ld.,  [1910] 
2  I.  R.  324  ;  44  I.  L.  T.  52— C.  A.,  Ireland. 

(3)  Lena  Hi  and  Continuity  of  Employment. 

22.  Collier  Injured  and  Unable  to  Resume  Old 
M'orh— Subsequent  Different  Employmeut  by  Same 
Employers — Ih-eah  in  Employment — Death  by 
Second  Accident  —  Comjjoisation  Assessed  on 
Earninys  in  New  Employment— Worli men's  Com- 
pensation Act,  1906  (6  Edw.  7,  e.  58),  Sched  I. 
(1)  (a)  (l).]_I,i  December,  1908,  a  collier  was 
injured  by  accident.  In  December.  1909,  he 
tried  to  resume  liis  old  work  as  a  collier  with  the 
same  employers,  but  being  unable  to  do  it  was 
given  work  by  them  as  a  ventilation  or  windroad 
man— work  paid  by  the  day  not  piecework.  In 
January,  1910,  he  died  from  an  accident  within 
the  meaning  of  the  Act.  A  county  court  judge 
held  that  there  had  been  a  break  in  the  contin- 
uity of  his  employment  and  he  assessed  the  com- 
pensation for  the  dependants  upon  the  basis  of 
his  earnings  as  a  windroad  man. 

Held— that  the  question  was  one  of  fact  for 
the  county  court  judge,  and  thert;  being  evidence 


to  support  it.  the  Court  would  nut  interfere  with 
his  decision. 

Willia.ms    v.    Wynnstay    Collieries,    Ld., 
[3  B.  W.  C.  C.  473— C.  A. 

(4)  General. 

23.  Snspen.'iory  Aavird — Rupture — Workman 
Pit  for  WorJi  Subject  to  Proper  Prec/ntion.^— 
Workmen's  Competisation  Act,  190G  (6  Edw.  7, 
c.  58).] — While  at  work  on  board  a  vessel  the 
applicant  fell  and  ruptured  himself.  He  was  laid 
up  for  a  short  time  and  then  i-eturned  to  work. 
Later,  he  was  medically  examined,  and  the  report 
resulting  from  that  examination  was  that  he 
was  ruptured,  but  was  fit  for  work  if  he  wore  a 
proper  truss  and  took  proper  precautions.  On 
an  application  for  compensation  under  the  AYork- 
men's  Compensation  Act,  1906,  the  county  court 
judge  refused  to  award  any  compensation  or  to 
make  a  suspensory  order  so  as  to  keep  the 
employers'  liability  alive. 

Held — that  a  suspensory  award  of  \d.  a 
week  should  have  been  made  so  as  to  preserve 
the  right  of  the  applicant  in  the  event  of  future 
trouble  arising  as  the  result  of  his  injury. 

Owners  of  the    Vessel  ^^  Tynron"  v.   Moryan 
([1909]  2  K.  B.  66)  applied. 
Griga   r.    Owners    of   8.    •'  Harelda,"    20 
[T.  L.  R.  272  ;  3  B.  W.  C.  C.  116-C.  A. 

(e)  Commencement  of  Proceedings  :  Notice, 
Claim,  Dispute. 

See  also  ^ OS.  78,  125,  infra;   EXECUTORS, 
No.  5. 

24.  Notice  of  Accident — No  Written  Notice — 
Employer  Prejudiced  in  His  Defence  —  Notice 
Given  to  a  Cashier  and  Clerk  of  Employers — 
Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  2  (1)  (a) —  Workmen's  Competisation 
Rules,  1907,  r.  34.] — A  workman  (an  ostler) 
was  injured  after  working  for  eight  days,  and  as 
a  result  he  was  away  from  work  for  two  or  three 
weeks,  and  a  year  and  a  half  later  he  died  from 
the  effects  of  the  accident.  He  gave  no  written 
notice  of  the  accident.  A  cashier  of  the  employers 
knew  of  the  accident  shortly  after  it  occurred, 
visited  the  workman  when  he  was  ill  at  his  home, 
paid  him  full  wages  when  he  was  away — a  strike 
was  in  piogress — and  appointed  and  paid  a  sub- 
stitute for  that  period. 

Held — ^^that    there    was    evidence    that    the 

employeis  were  not  prejudiced  in  their  defence 

by  the  want  of  written  notice  of  the  accident. 

Butt  v.  Gellyceidrim  Colliery  Co.,   Ld., 

[3  B.  W.  C.  C.  44— C.  A. 

25.  Notice— No  Notice  for  Three  Months  after 
Accident —  Employers  Prejudiced —  Workmen's 
Compensation  Act,  'l90('>  (6  Edw.  7,  c.  58),  .v.  2  (1).] 
— A  workman  was  discharged  from  his  employ- 
ment on  October  2nd,  1909.  On  October  11th 
he  saw  a  doctor,  and  was  found  to  be  suffering 
from  rupture.  On  October  13th  he  gave  his 
employers  written  notice  of  an  accident  which 
he  saitl,  had  occurred  on  July  14th,  1909,  and  or 
October  22nd  he  was  examined  by  the  employers 
doctor  in  the  presence  of  his  own.     The  man' 
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I.  Liability  of  Master  for  Injury  to  Servant— 

ConfhiitcfL 
doctors  admitted  that  it  was  possible  that  the 
rupture  commenced  at  some  date  earlier  than 
July  14th.  The  workman  had  not  given  to  the 
employers  written  notice  of  the  accident  before 
October  13th,  but  it  appeared  that  he  had  com- 
plained to  a  man  under  the  foreman,  the 
"  leading  hand  "  from  whom  he  took  orders,  that 
he  had  •'  strained  himself." 

Held — that  there  was  no  evidence  to  justify 
the  county  court  judge's  finding  that  the 
employers  were  not  prejudiced  in  their  defence 
by  the  want  of  notice. 

HAKCocKr.  British  Westinghouse  Electric 
[Co.,  3B.  W.  C.  C.  210— C.  A. 

26.  Not  ice— Iiisrifficioncii  ~  Prejudice  to  Em- 
ployers' Defence  —  Workmen's  Compensation 
Act,  1906  (()  Edw.  7,  c.  58),  s.  2.J— An  appli- 
cant for  compensation  under  the  Workmen's 
Compensation  Act,  l!)0o,  met  with  an  acci- 
dent on  December  l.'jth,  1908,  and  did  not 
return  to  work  after  December  24th,  but  the 
notice  prescribed  by  sect.  2  of  the  Act  was 
not  served  until  April  9th,  1909.  The  appli- 
cant's foot  had  to  be  amputated,  as  tuber- 
culosis was  present  in  the  joint,  but  according 
to  the  medical  evidence  for  the  respondents,  the 
tuberculosis  could  have  been  developed  without 
any  accident,  and,  owing  to  the  length  of  time 
that  had  elapsed  since  the  accident,  it  was  not 
possible  to  say  whether  it  was  dm  to  disease  or 
accident. 

Held — that  the  notice  was  not  given  in  time, 
and  that,  as  the  emploj^ers  were,  in  consequence, 
prejudiced  in  their  defence,  the  applicant's 
claim  failed. 

8TR0NGE  r.  J.  &  J.  Hazlett,  Ld.,  44 1.  L.  T.  10  • 
[3  B.  W.  C.  C.  581— C.  A.,  Ireland. 

27.  Clahn  fur  Cumpensatw7i — J\'o  Demand  for 
Specif 0  Sum  —  Worlimen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  2.]  —  Under 
sect.  2  (1)  of  the  "Workmen's  Compensation  Act, 
1897.  a  '-claim  for  compensation"  need  not  be 
a  claim  for  a  specific  sum. 

Decision  of  C.  A.  (25  T.  L.  R.  163)  reversed. 
Thompson  r.  Goold  &  Co.,  [1910]  A.  C.  409  ; 
[79  L.  J.  K.  B.  905  ;  103  L.  T.  81  ;  26  T.  L.R. 
526  ;  54  Sol.  Jo.  599  ;  3  B.  W.  C.  C.  392— H.  L. 

28.  Claim  not  Made  Within  Six  Jlhmt/ts—Onus 
of  Proof— Work  men's  CompenMition  Act,  1906  (6 
Edw.  7,  c.  58),  .S-.  2  (1)  (Z-).]— The  onus  is  upon 
the  applicant  to  prove  that  a  claim  for  compen- 
sation was  made  by  him  within  six  months  of 
the  accident,  and  if  he  does  not  prove  this,  he 
must  then  show  that  he  comes  within  the 
proviso  of  sect.  2  (1)  (h)  of  the  Act. 
Roberts     r.     Crystal    Palace    Football 

[Club,  I,d.,  3  B.  W.  C.  C.  51— C.  A. 

29.  Claim—''  Within Siw  Months''— Computa- 
tionof  Time — Workmen'' s  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),.§.  2  (1).]— A  workman  was 
injured  in  the  course  of  his  employment  at 
11.30  a.m.  on  November  24th,  1908.    No  claim 


for  compensation  was  made  by  him  till  May  24th, 
1909,  when  two  claims  were  lodged  on  his  behalf, 
the  first  at  5.30  p.m.,  the  second  at  11  p.m. 

Held— that  the  claim  was  made  "  within  six 
months  of  the  occun-ence  of  the  accident." 
Peggie  r.  "Wemyss  Coal  Co.,  Ld.,  [1910]  S.  C. 
[93  ;  47  Sc.  L.  R.  149— Ct.  of  Sess. 

30.  Liquidation  of  Compani/  i;/  tvhick  Workman 
Employed — Contract  toith  Insurers— Transfer  of 
Rights  to  Workman — Compliance  with  Pro- 
visions of  Policy  of  Insurance — Workmen's  Com- 
pensation Act,  1906  (6  Edw.  7.  c.  58).  .s-,9.  1,  5 
(I).]— In  the  event  of  any  employer,  who  has 
entered  into  a  contract  with  insurers  in  respect 
of  any  liability  under  the  Workmen's  Compen- 
sation  Act,  1906,  becoming  bankrupt,  or  making 
a  composition  or  arrangement  with  his  creditors, 
or,  if  the  employer  is  a  company,  in  the  event  of 
the  company  having  commenced  to  be  wound 
up,  sect.  5  of  that  Act  enables  a  workman  injured 
by  accident  arising  out  of  and  in  the  course  of 
his  employment  to  stand  by  way  of  subrogation 
in  the  place  of  the  employer  wfth  regard  "to  the 
insurers  ;  but  a  workman  "who  takes  the  benefit 
of  the  section  must  take  it  with  all  its  limita- 
tions. AVhere,  therefore,  a  policy  of  insurance 
requires  any  difference  or  dispute  arising  between 
the  employers  and  the  insurers  in  respect  of  the 
policj'  to  be  referred  to  arbitration  in  accordance 
with  the  provisions  of  the  Arbitration  Act,  1889, 
such  a  reference  is  a  condition  precedent  to  the 
commencement  of  arbitration  proceedings  under 
the  Act  of  1906  to  enforce  a  claim  for  compen- 
sation by  the  workman  against  the  insurers. 
King    r.    Phcenix    Assurance     Co..    [1910] 

[2  K.  P..  (566  ;   HO  L.  J.  K.  P,.  44  ;  103  L.  T. 
53  :  3  B.   W.  C.  C.  442— C.  A. 

(f)  Dependants. 
See  also  No.  21,  supra. 

31.  Husliandand  Sons  Killed — Earnings  of  Sons 
Contrihuted  to  Common  Fund  of  Honschold  — 
Wli  olr  or  PartialDependene  y  on  Hushand —  Work- 
men's Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
.y.  13.]— A  father  and  two  sons  were  employed  at 
the  same  colliery.  The  sons  lived  with  their 
parents,  to  whom  they  gave  all  their  earnings,  and 
those  earnings,  together  with  the  father's,  formed 
one  common  fund  out  of  which  the  whole  house- 
hold was  maintained.  By  an  accident  at  the 
colliery,  the  father  and  both  sons  were  killed. 
The  widow,  on  behalf  of  herself  and  the  younger 
children,  claimed  compensation  under  the  Work- 
men's Compensation  Act,  1906,  in  respect  of  the 
death  of  the  father  and  the  two  sons. 

Held — that  the  applicants  were  dependent  on 
each  and  all  of  the  three  deceased  workmen,  and 
were  entitled  to  compensation  on  that  footing. 

Decision  of  C.  A.   (78  L.  J.  K.  B.  1060;  ]0] 
L.  T.  4.34  ;  25  T.  L.   R.   758  ;  53  Sol.  Jo.   732) 
reversed, 
Hodgson    r.    Owners    op    West     Stanley 

[Colliery,  [1910]  A.  C,  229  ;  79  L,  J,  K,  B. 

356  :  102  L.  T.  194  ;  26  T.  L.  R.  333 ;  54  Sol. 

Jo.  403  :  3  p..  W.  0.  C.  260.  392  :    47  Sc.  L.  R. 
881— H.  L. 
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I.   Liability  of  Master  for  Injury  to  Servant— 

Cont'umed. 

32.  Mother  of  Illegitimate  Child— Family  Fund 
—  Workmen' H  Compensation  Act,  1906  (6  Eclw.  7, 
c.  oS),  it.  13.] — M.  had  marrietl  a  woman  with  an 
illegitiIna^e  son.  of  whom  he  was  not  the  putative 
father.  The  three  lived  tojiether,  the  son  paying 
his  wages  to  his  mother,  who  put  tliem  into  the 
common  fund  out  of  which  the  whole  family 
was  maintained.  The  son  was  killed  by  accident, 
and  the  mother  claimed  compensation  as  a 
•'  dependant." 

Held,  without  hearing  argument,  that,  as 
dependency  was  a  question  of  fact  in  each  case, 
and  as  it  was  admitted  that  on  the  facts  in  this 
case  the  mother  was  dependent  in  part  on  her 
sou's  earnings,  she  was  entitled  to  compensation. 

Hodgson  v.  Owners  of  West  Stanley  Colliery 
(siqjraj  followed. 

Deci-sion  of  C.  A.  ([1909]  2  K.  P..  .->21  ;  78 
L.  J.  K.  P..  Si9  ;  100  L.  T.  871  ;  2.",  T.  L.  R.  (533) 
reversed. 

McLean  v.  Moss  Bay  Hematite  Iron  and 

[Steel    Co.,    Ld.,   [1910]   W.  N.   102  :    5-t 

Sol.  Jo.  441  ;  3  B.  W.  C.  C.  402— H.  L. 

33.  Wife  Llring  Apart  f'om  Hnshand  and  Sup- 
portinq  Herself — Partial  Dependency —  Worli- 
mens'  Compensation  Act,  1906  (6  Edw.'?,  c.  58), 
s.  13.] — The  applicant,  who  was  mai'ried  in  1881, 
left  her  husband  in  1888  on  account  of  his 
cruelty,  and  had  never  since  lived  with  him. 
There"  was  no  agreement  for  separation  ;  the 
applicant  never  made  any  application  for  main- 
tenance against  her  husband,  who  never  in  fact 
paid  the  applicant  anything  for  her  own  or  lier 
children's  support,  and  she  supported  herself  by 
her  own  exertions.  In  1910  the  husband  met 
with  a  fatal  accident  while  employed  at  tlie 
respondent's  collieries.  In  a  claim  by  the 
applicant  for  compensation  under  the  Workmen's 
Compensation  Act,  1906,  in  respect  of  her 
husband's  death  : — 

Held — that  there  was  nothing  in  the  facts 
which  obliged  the  Court  to  hold  that  there  was 
any  release  by  the  applicant  of  her  husband's 
obligation  to  support  her,  that  the  presumption 
of  dependency  had  not  been  rebutted,  and  that 
the  county  court  judge  was  right  in  finding  that 
there  was  a  partial  dependency  of  the  applicant 
on  the  husband,  and  in  making  an  award  in  her 
favour  upon  that  footing. 

M'llllams  V.  Ocean  Coal  Co.  ([1907]  2  K.  B- 
422)  followed. 

Keeltkg  f.  New  Monckton  Collieries.  Ld., 

[1910]W.  N.  249;  103L.T.  622;  27  T.  L.  R. 

90— C.  A. 

34.  Partial  Dependants— '•Peasonahle and  Pro- 
portionate to  the  Injury'' — Question  of  Fact — 
Worhmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  Sched.  I.  (1)  [a)  (ii.).]— The  amount  due 
to  partial  dependants  is  a  question  of  fact  in 
each  case. 

LiTTLEFORD     r.    CONNELL,  3    B.    W. 


36.  Partial  Dependency— Question  of  Fact — 
M'orkmen's  Compensation  Act,  1906  ((!  Edw.  7, 
c.  58),  s.  13.] — A  workman  who  was  drowned  at 
sea  had  been  accustomed  in  previous  employ- 
ments to  give  money  regularly  to  his  parents, 
who,  with  their  family,  claimed  compensation  as 
dependants  of  the  deceased.  The  judge  found 
that  the  family  were  partly  dependent  on  the 
workman's  earnings,  and  awarded  compensa- 
tion. 

Held — that,  dependency  bsing  a  question  of 
fact,  there  was  evidence  to  support  the  decision. 

TURN^ER       AND       OTHERS       V.       MiLLER       AND 

[Richards,  3  B.  W.  C.  C.  305— C.  A. 

36.  Woi'Jiman  Ceasing  to  Send  Money  Home 
—  Question  of  Fact  —  Workmen's  Compensa- 
tion Act,  1906  (6  Edw.  7,  c.  58),  s.  13.]— 
A  father  claimed  compensation  as  a  depen- 
dant of  his  son,  who  had  paid  considerable 
sums  to  the  family  fund  while  employed  as 
a  fisherman  in  1906,  1907,  and  1908  ;  the 
last  payment  was  made  early  in  1909.  In 
the  summer  of  that  year  he  made  two  voyages 
of  a  month,  receiving  £2  5.?.  a  month  wages  and 
his  keep.  He  did  not  send  any  part  of  the  £2  ns. 
home  to  his  father,  and  on  the  last  of  these 
voyages  he  was  drowned. 

Held— that  the  fact  that  at  the  time  of  the 
son's  death  no  money  was  being  sent  home  was 
not  sufficient  to  upset  the  count j^  court  judge's 
finding  of  fact  that  the  father  was  a  ]iartial 
dependant. 

Robertson  /•.  Hall  Brothers  Steamship  Co., 
[3  B.  W.  C.  C.  368— C.  A. 

37.  Paiilal  Dependency — Principle  on  which 
Compensation  As.^cssed — Father  of  Deceased  Dif ant 
Workman —  Wages  Paid  to  Father  — "  Farn  Ings  " 
— Deduction  of  Cost  of  Mamtenance — Workmen's 
Compen-mtion  Act,  1906  (6  Edw.  7,  c.  58), 
Sched.  I.  (1)  (rt)  (ii.).] — A  workman,  a  boy  four- 
teen years  of  age,  was  killed  by  an  accident. 
His  wages  were  6,$.  l\d.  a  week.  These  wages 
were  paid  to  the  father  and  helped  to  maintain 
the  family.  The  father  worked  at  a  colliery  and 
supplementeil  his  wages  by  carrying  on  the  trade 
of  a  barber  on  certain  evenings  and  a  part  of 
Saturday.  The  deceased  assisted  his  father  in 
this  trade,  and  the  latter  estimated  the  value  of 
his  services  at  6.s\  a  week.  The  county  court 
judge  held  that  the  applicant  was  not  a  dependant 
or  partial  dependant,  as  ds.  \\d.  a  week  was  not 
more  than  sufficient  to  maintain  the  boy. 

Held — that  the  father  was  partially  depen- 
dant upon  the  boy's  earnings,  and  that  the  cost 
of  the  maintenance  of  the  deceased  ought  not  to 
be  taken  into  account  in  assessing  the  amount  nf 
I  compensation. 

Semlile,  the  value  of  the  deceased's  services  to 
his  father  in  shaving  customers  were  not 
"  earnino-s  "  within  the  Workmen's  Compensation 
Act,  1906, 


C.  C.  1—        Main  Colliery  Co.,  Ld.  v.  Darict  (11900']  A.C. 
[C.  A.    358)  followed  ;  Osmond  v,  Camphell  and  Harris 
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I.  Liability  of  Master  for  Injury  to  Servant- 
Co  wiirtwe^Z. 
•sow,  Ld.   ([190.5]   2  K.   B.  852)   discussed   and 
followed. 

Hall  v.  Tamworth  Colliery  Co.  Ld.,  [1910] 

[VV.  N.  268  ;  130  L.  T.  Jo.  148  ;  45  L.  J.  N.  C. 

806-C.  A. 

(g)  Indemnity. 

38.  NefjlUjence  of  FelloK^  WorJcmen — Breach  of 
Facto)-}/  jRrgulatiiifis — Claim  by  Employers  to  le 
I/ideiiiniJied  by  Felhno  Workmen — "  Sjme  Person 
other  titan  the  J'Jmjjloyer" — Workmen's  Compen- 
sation Act,  1906  (6  Edvv.  7,  c.  58),  s.  6.]— When 
a  workman  has  been  injiired  by  an  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment, caused  by  negligence  on  the  part  of  a 
fellow  worliman,  and  compensation  has  been  duly 
paid  to  the  injured  workman  by  his  employer, 
the  latter  is  entitled  to  be  indemnified  by  the 
fellow  workman,  as  the  words  "some  person 
other  than  the  employer,"  in  sect.  6  of  the 
Workmen's  Compensation  Act,  1906,  include  a 
fellow  workman  of  the  injured  workman. 

Dictum  of  Pollock,  C.B.,  in  Southcote  v.  Stajilei/ 
((1856)  1  H.  &  N.  247)  disapproved. 

Decision  of  C.  A.  («?/&  nom.  Gibson  v.  Dmiher- 

ley  Bros.,  Lees  and  Syhes  Third  Parties,   102 

L.  T.  587  ;  3  B.  W.  C.  C.  34.5)  affirmed. 

LEE.S  V.  DUNKERLEY   BROS.,   103   L.   T.  467  ;   55 

[Sol.  Jo.  44— H.  L. 

39.  Employer  and  Third  Party— Joint  Tort 
Feasors — Compensation  Becovered  from  Em- 
ployer— Bie/lit    of    Employer    to     Indemnity — 

Worhnen's  Compensation  Act,  1906  (6  Edw.  7, 
e.  58),  s.  6.] — If  an  accident  to  a  workman  is 
caused  by  the  negligence  of  his  employers  and  of 
a  third  party,  and  the  workman  recovers  com- 
pensation from  his  employers  under  the  Work- 
men's Compensation  Act,  1906,  the  employers 
are  not  entitled,  under  sect.  6  of  the  Act,  to  an 
indemnity  from  such  third  party. 
Cory  &  Sons,  Ld.  r.  France.  Fenwick  k. 
Co.,  Ld.,  [1911]  1  K.  B.  114  ;  [1910]  W.  N. 
215  ;  27  T.  L.  E.  18  ;  55  Sol.  Jo.  10— C.  A. 

(h)  Jurisdiction. 

40.  Questions  not  Clearly  Baised  in  the  Par- 
tlcnlars — Power  of  Amendment  of  County  Court 
Judge  at  Ileariny — Befusals  to  Undergo  Distinct 
Surgical  Operations —  Workmen' s  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  s.  1  (3).]— A  work- 
man sustained  injury  to  his  thumb.  Liability 
was  admitted,  and  weekly  payments  were  made. 
The  employers  then  asked  him  to  undergo  a 
course  of  massage  at  their  expense  ;  he  agreed 
and  went  to  the  hospital,  where,  however,  he 
refused  to  submit  to  the  breaking  down  of  the 
adhesions  under  an  anaesthetic,  which  was  a 
necessary  preparation  for  the  massage.  Later, 
the  employers  applied  for  termination  of  the 
weekly  payments  on  the  gi'ound  that  the  man 
had  unreasonably  refused  to  have  the  top  joint 
of  his  thumb  amputated. 

The  county  court  judge  stated  that|he  thought 
the  refusal  "to  have  the  adhesions  broken  down 


was  covered  by  the  employers'  application,  but 
that  to  prevent  any  doubt  on  this  point  he 
would  amend  the  particulars  ;  he  then  found 
that  that  refusal  was  unreasonable,  and  termi- 
nated the  compensation. 

Held  (Farwell,  L.J.,  dissenting)— that  as  the 
employers  had  failed  to  prove  the  only  refusal 
(amputation)  alleged  as  unreasonable  in  their 
particulars,  their  application  failed,  and  that 
they  were  debarred  from  raising  the  question  of 
the  other  refusal  (massage),  as  it  was  a  distinct 
issue  which  had  not  been  raised  on  the  par- 
ticulars given  to  the  workman,  and  which  was 
too  serious  to  be  imported  into  the  case  by 
amendment  at  the  hearing. 

Proprietors  of  Hay's  Wharf,  Ld.  t.  Brown, 
[3  B.  W.  C.  C.  84— C.  A. 

41.  Agreement  to  Pay  Compensation — Befusal 
to  Sign  Form,  of  Agree  metit—Befusal  by  Begistrar 
to  Becord  Memorandum— Sahsequent  Apptication 
for  Arliii ntfion   hy    Workman  —  Jurisdiction  — 

Workmen' a  Coiupensation  Act,  1906  (6  Edw.  7, 
c.  58),  s,  1  (3).] — An  employer  having  agreed 
with  a  workman  to  pay  him  compensation, 
refused  to  sign  a  form  of  agreement.  The 
registrar  refused  to  record  a  memorandum  of  the 
agreement.  The  workman  then  applied  for  nn 
arbitration  under  the  Act,  and  at  the  hearing  the 
county  court  judge  found  that,  in  consequence 
of  the  employer's  refusal  to  sign,  there  was  no 
agreement,  and  made  an  award  in  the  workman's 
favour  in  the  terms  of  the  agreement. 

Held — that  there  was  no  jurisdiction  to  make 
an  award,  as  no  question  had  arisen  as  to  the 
liability  to  pay  compensation  or  as  to  the  amount 
or  duration  within  the  meaning  of  sect.  1  (3)  of 
the  Act. 

Mercer  r.  Hilton,  3  B.  W.  C.  C.  6— C.  A. 

42.  Application  to  Terminate  Compensation— 
Ko  Compensation  being  Paid — JVo  Memorandum 
Becorded — Competency —  Workmen's  Compensa- 
tion Act,  1906  (6  Edw.  7,  c.  58),  s.  1  (3)  and 
Sched.  I.  (16).] — A  workman  was  injured  on 
July  31st,  1908\  and  his  employers  paid  him 
compensation  until  April  1st,  1909,  on  which 
date  payment  was  stopped.  On  May  17th,  1909, 
the  employers  presented  an  application  to  have 
it  declared  that  the  workman's  right  to  com- 
pensation had  terminated  on  Aprillst,  1909,  in 
respect  that  he  had  then,  as  they  averred, 
recovered,  or  alternatively  to  have  such  an 
award  of  p  irtial  compensation  granted  as  to  the 
Court  might  seem  just. 

Held— that  the  application  for  arbitration 
was  competent  at  a  date  when  (1)  no  compensa- 
tion was  actually  being  paid  to  the  workman,  the 
parties  being  in  dispute  as  to  the  amount  and 
fluration  of  compensation,  and  (2)  no  memoran- 
dum of  agreement  had  been  recordel. 

Southhook  Fireclay  Co.,  Ld.  v.  Laughland 
([1908]  S.  C.  831)  followed. 

Nelson  v.  Summerlee  Iron  Co.,  Ld.,  [1910] 
[S.  C.  360  :  47  Sc  L.  R.  344— Ct,  of  Sess, 
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I.  Liability  of  Master  for  Injury  to  Servant — 

Continued. 

(i)  Medical  Examination. 
See  also  No.  76,  supra  ;  I.  1  (o),  infra. 

43.  Medical  Referee  —  Apiieal  —  Worhmen's 
Compensation  Act]  1906  (6  Edw.  7,  o.  08),  s.  8  (1) 
(/) — liules  as  to  Certifyinq  Surgeons,  Medical 
Referees,  etc.,  dated  June  2\st,  1907,  r.  10,  and 
Form  15  of  Schedule.'] — Observations  on  Form  15 
in  the  Schedule  to  the  Kegulations,  dated 
June  '21st,  1907,  made  by  the  Secretary  of  State 
and  the  Treasury  under  sect.  8  of  the  Act,  which 
only  provides  for  the  medical  referee  "allowing" 
or  "dismissing"  an  appeal. 

Jones  v.  Ebbw  Vale  Steel,  Iron,  and  Coal 
[Co.,  Ld.,  3  B.  AV.  C.  C.  181— C.  A. 

44.  Medical  Referee  —  Certificate  that  In- 
capaeit]!  hits  Ceased. —  Weeltly  Payments  Stopped 
—  Superrcninq  Incapacity  —  Application  for 
Arbitration — Worhmen's  Compen-tation  Act,  1906 
(6  Edw.  7,  c.  58),  Sched.  I.  (15).]— Where  a 
medical  referee  certifies  that  a  workman's  in- 
capacity has  ceased  and  the  workman  acquiesces 
in  the  stopping  of  weekly  payments,  but  the 
employers  do  not  apply  for  the  compensation 
ended  on  a  review,  the  workman  is  not  barred 
by  the  medical  referee's  certificate  from  subse- 
quently applying  for  arbitration  as  to  com- 
pensation on  the  ground  of  supervening 
incapacity. 

King  v.  United  Collieuies  Co.,  Ld.,  [1910] 
[S.  C.  42  ;  47  Sc.  L.  R.  41  ;  3  B.  W.  C.  C.  546 

— Ct.  of  Sess. 

45.  3fedical  Reference — Reference  hefore  Ilear- 
iny  Evidence — Reyulations  asto  Medical  Referees, 
June,  1907,  par.  2(1 — Worltmcn's  Compensation 
Act,  1906  (6  Edw.  l,c.  58),  Sched.  II.  (15).]— In 
arbitrations  under  the  Workmen's  Compensation 
Act,  1906,  it  is  incompetent  for  the  arbitrator  to 
make  a  reference  to  a  medical  referee  under 
Sched.  11.  (15)  of  the  Workmen's  Compensation 
Act  and  par.  20  of  the  Eegulations  made  there- 
under, unless  in  the  course  of  the  same  applica- 
tion proof  has  been  led. 

Gray  &  Sons  t.  Carroll,  [19iO]  S.  C.  700  ;  47 
[Sc.  L.  R.  646  ;  3  B.  W.  C.  C.  572— Ct.  of  Sess. 

46.  Medical  Referee  —  Reference  iy  County 
Court  Judge  —  Judge  not  Bound  hy  Referee's 
RepoH  —  Worhmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  Sched.  II.  (15).]  —  Where 
a  county  court  judge,  under  Sched.  II.  (1.5)  of 
the  Workmen's  Compensation  Act,  1906,  submits 
to  a  medical  referee  for  report  any  matter  which 
seems  material  to  any  question  arising  in  the 
arbitration,  the  judge  is  not  bound  by  the 
referee's  report,  but  should  exercise  an  indepen- 
dent judgment. 

Q01NN  i\  Flynn,  44  I.  L.  T.  183  ;  3  B.  W.  C.  C. 
[594— C.  A.,  Ireland. 

(j)  On,  In,  or  About. 

[No  paraprarlis  in  this  vol.  of  the  Digeet.) 


(k)  Out  of  and  in  the  Course  of  Employment. 
See  also  I.  1  (a),  supra. 

47.  Cashier  Rohhcd  and  Murdered  ivhile  Carry- 
inq  Employers'  Money — WorJimen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  6-.  1.]— A  cashier  in 
the  employment  of  colliery  owners  while  taking, 
in  the  course  of  his  duty,  money  from  his 
employers'  office  to  the  colliery  for  the  purpose 
of  paying  the  men's  wages  was  robbed  and 
murdered. 

Held — that   the    cashier  met   his   death   by 
accident  arising  out  of,  and  in  the  course  of,  his 
employment  within  the  meaning  of  sect.  1  of  the 
Workmen's  Compensation  Act,  lOOiJ. 
NisBET  v.  Rayne   and  Burn,  [1910]  2  K.  B. 

[689;    80  L.  .J.  K.    B.  84;    103   L.'T.   178; 

26    T.     L.    R.    632;     54     Sol.     Jo.     719;    3 
B.  W.  C.  C.  507— C.  A. 

48.  Dinner  Hour — Xcedless  Rish  hy  Workman 
for  His  own  Pleasure — Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  .58), .?.  1.]— A  workman 
was  employed  in  the  defendants'  works.  In 
those  works  there  was  a  large  hot-water  tank, 
5|  feet  from  the  floor,  and  to  get  to  the  top 
of  it  there  was  a  platform,  the  top  of  the 
tank  being  2 J  feet  higher  than  the  plat- 
form. No  one  except  the  chief  engineer  and 
the  chief  stoker  were  allowed  to  deal  with  the 
tank  in  any  way.  The  room  in  which  the  tank 
was  situated  was  about  150  yards  from  the  room 
in  which  the  particular  workman  was  employed. 
One  night,  while  working  on  the  night-shift,  the 
workman  ate  his  supper  at  the  top  of  the  tank, 
and  when  he  had  finished  and  was  about  to  go 
back  to  his  work  he  fell  through  an  aperture  into 
the  tank  and  thereby  sustained  injuries  which 
resulted  in  his  death. 

Held — that  the  accident  did  not  arise  out  of 

the  workman's  employment. 

Brice  r.  Edward  Lloyd,  Ld.,  [1909]  2  K.  B. 

[804  :  79  L.  J.  K.  B.  37  ;  101   L.  T.  472  ;    25 

T.  L.  R.  759  ;  53  Sol.  Jo.  744  ;  2  B.  W.  C.  C.  26 

— C.  A. 

49.  Accident  ivhiJeou  Way  to  WorJi — Accident 
on  Premises  of  Em ploi/ers  —  Duties  not  Begun — 
Worhncns  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  s.  1  (1).] — A  miner,  while  proceeding  to 
his  work  by  the  usual  and  recognised  wa,y, 
tripped  and  fell,  sustaining  injuries  resulting  in 
incapacity.  The  accident  happened  on  premises 
belonging  to  the  mine-owners  at  a  point  about 
360  yards  from  a  lamp  cabin,  where  it  was  the 
miner's  duty  to  obtain  and  examine  his  safety 
lamp  preparatory  to  proceeding  to  the  pit-head 
and  commencing  his  work.  The  time  of  the 
accident  was  about  twenty  minutes  before  the 
time  when  the  miner  had  to  be  down  the  pit. 

Held — that  the  accident  did  not  arise  out  of 
and  in  the  course  of  the  claimant's  employment. 
Anderson  v.  Fife  Coal  Co.,  Ld.,  [1910]  S.  C. 

[8  ;  47  Sc.  L.  R.  3  ;  3  B.  W.  C.  C.  539— Ct.  of 


50.  Burden  of  Proofs  Unexplained  Accident  to 
Seaman —  Workmen'' s  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  1.] — An  engineer  on  board 
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I.  Liability  of  Master  for  Injury  to  Servant— 

CuHthiucd, 
a  steamship  left  his  berth  one  night  saying  that 
he  would  go  on  deck  for  a  breath  of  fresh  air. 
He  was  not  seen  again  alive,  and  next  day  his 
dead  body  was  found  in  the  water  close  to  the 
ship. 

Held  (Lord  Loreburn,  L.C.,  and  Lord  James 
of  Hereford,  dissenting)— that  from  these  facts 
the  Court  could  not  draw  the  inference  that  the 
accident  arose  out  of  the  employment,  and  there- 
fore that  the  deceased  man's  widow  was  not 
entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  1906. 

Decision  of  C.  A.  ([1909]  2  K.  B.  46  ;  78  L.  J.  ; 
K.B.  r)36;    100[L.  T.  739;    25  T.    L.    E.    4o2  ; 
53  Sol.  Jo.   448  ;    11  Asp.  M.  C.  251  :    2  B.  W. 
C.  C.  76)  affirmed. 
Marshall   r.  Owners  of  S.S.  Wild  Rose, 

[1910]  A.  C.  486  :    79   L.  J.  K.  B.  912  ;  103 

L.  T.   114  ;  26  T.  L.  R.  60S  :  54  Sol.  Jo.  678  ;  : 
3  B.  W.  C.  C.  514— H.  L. 

51.  Captain,  of  Ship  f/oi/u/  Axhure  —  Own 
Pleasure  or  Sliip's  Busineaa — Burden  of  Proof — 
Quay — Area  of  Duties — Worhmen's  Compensation  ! 
Act,' mm  (6  Edw.  7,  e.  58),  s.  1  (1).]— Where  a 
captain  of  a  ship  went  on  sliore,  and  on  his  way 
back  to  his  ship  was  drowned  by  falling  oflF  the 
quay,  the  evidence  was  equally  consistent  with 
his  having  gone  on  the  ship's  business  or  for 
his  own  purposes. 

Held— that  though  he  might  have  had  to  go 
on  the  quay  for  the  purposes  of  his  duties,  that  ; 
dill  not  make  the  quay  necessarily  a  part  of  the  | 
area  of  his  duties,  and  consequently  that  the 
applicant,  his  widow,  had  not  discharged  the  | 
burden  put  upon  her  of  proving  that  the  accident 
arose  out  of  and  in  the  course  of  his  employment. 

Low  or  Jaclisoii  v.  General  Steam  Fishing  Co.. 
Ld.  ([1909]  A.  C.  523)  distinguished. 

Moore    v.    Manchester    Liners,    Ld.    ([1909] 
1  K.  B.  417— C.  A.  [reversed  by  H.  L.  {infra)  ]) 
followed. 
Hewitt  r.  Owners  of  Ship  "  Duchess,"  [1910] 

[1   K.  B.  772  ;  79  L.  J.  K.  B.  867 ;  102  L.  T. 

201 ;    26   T.  L.  11.  300 ;    54  Sol.   Jo.  325  :    3 
B.  W.  C.  C.  239— C.  A. 

52.  Seaman — Bixappearance  at  Sea — Mi.^sed 
leltile  on  Duty — Inference — M'orhmen's  Compen- 
sation Act,  1906  (6  Edw.  7,  e.  58),  .y.  1.]— A  seaman 
who  was  on  deck  in  pursuance  of  his  duty  was 
missed  and  never  seen  again,  it  appeared  that 
on  the  previous  evening  he  had  complained  of 
lieing  ill  and  had  been  supplied  with  medicine 
before  going  on  watch. 

Held  (Buckley,  L.J.,  dissenting) — that  there 
was  evidence  from  which  the  Court  could  draw 
the  inference  that  the  accident  causing  the  death 
of  the  seaman  arose  out  of  and  in  the  course  of 
his  employment. 

Bender  V.  Owners  of  SS.  '' Zent"   ([1909]    2 
K.  B.  41)  and  Marshall  v.  Owners  of  S.S.  ''Wild 
Pose  ■'  (.w^^ra))  distinguished. 
Kice  r.  Owners  of  Ship  "  Swansea  Vale," 

[102  L.  T.  270  :  26  T.  L.  R.  276  ;  3  B.  W.  C.  C. 
152— C.  A. 


53.  Seaman  Goinff  Ashore  for  Own  Purposes — 
Fallfrom  Ladder  on  Peturning—  Work  men's  Coui- 
pensation  Act,  1906  (6  Edw.  7,  c.  58),  s.  1.]— M. 
was  a  fireman  employed  on  board  a  steamship. 
While  that  steamship  was  lying  off  Brooklyn, 
M.  went  ashore  with  leave  for  his  own  purposes 
to  buy  certain  articles  that  he  wanted.  H. 
arrived  back  at  the  quayside  after  midnight,  and 
in  climbing  up  the  ladder  which  connected  the 
ship  with  the  quay  he  fell  into  the  water  and 
was  drowned. 

Held  (Lord  Macnaghten  and  Lord  Mersey 
dissenting)— that  the  laccident  arose  out  of  and 
in  the  course  of  M.'s  employment,  and,  there- 
fore,  that  his  widow  was  entitled  to  claim  com- 
'  pensation. 

Per  Lord  Loreburn,  L.C.  :  An  accident  befalls 
a  man  "  in  the  course  of  "  his  employment,  if  it 
occurs  while  he  is  doing  what  a  man  so  employed 
may  reasonably  do  within  a  time  during  M'hich 
;  he  is  employed,  and  at  a  place  where  he  may 
reasonably  be  during  that  time. 

Decision  of  C.  A.  ([1909]  1  K.  B.  417;  78 
L.  J.  K.  B.  463  ;  100  L.T.  164  ;  25  T.  L.  R.  202) 
reversed. 

Moore  (Bauper)  ;•.    Manchester    Liners, 

[Ld.,  [1910]  A.  C.  498  ;  79  L.  J.  K.  B.  1175  ; 

103  L.  T.  226  ;  26  T.  L.   R.  618 ;  54   Sol.  Jo! 

703  ;  3  B.  W.  0.  C.  527— H.  L. 

54.  Seaman  Going  Ashore — Course  of  the  Em- 
ployment—Out of  the  Employ ment—Risks  Inci- 
dental to  Employment—  WorJimen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  .i.  1.]— By  going  on 
shore  with  leave  a  seaman  does  not  interrupt  the. 
course  of  his  employment,  l)ut  any  accident  that" 
occurs  during  the  period  of  his  being  on  shore  is 
generally,  if  not  necessarily,  due  to  a  danger  to 
which  he  is  exposed  as  a  member  of  the  public, 
and  not  as  one  of  the  crew  of  the  ship,  and  there- 
fore is  one  which  does  not  arise  "  out  of  his 
employment."  But  if,  whether  in  his  hours  of 
leisure  or  not,  it  becomes  necessary  for  him  in 
fulfilment  of  his  employment  to  get  on  board  his 
vessel,  an  accident  which  occurs  in  his  doing  so 
is  normally  an  accident  arising  out  of  his  em- 
ployment, because  it  is  due  to  a  danger  inci- 
dental to  his  service  in  that  ship.  The  return 
to  the  ship  is  in  the  course  of  his  employment, 
but  the  risks  do  not  become  risks  arising  out  of 
his  employment  until  he  has  to  do  something 
specifically  connected  with  his  employment  on 
the  ship.  Thus,  if  the  risk  is  one  due  to  the 
means  of  access  to  the  ship  the  accident  is  rightly 
said  to  arise  out  of  his  employment ;  but  if  the 
accident  is  shown  to  arise  from  something  not 
specifically  connected  with  the  ship,  it  cannot  be 
said  to  arise  out  of  his  employment. 
1^  Moore  v.  Manchester  Liners,  Ld.  (supra)  dis- 
cussed. 
Kitchexham      /■.      SS.      •■  Johannesburg  ' 

[(Owners)  ;    Leach  v.  Oakley  Street  k 

Co..    [1910]  W.  N.  275  ;  27  T.  L.  R.  124  ;  55 

Sol  Jo.  124-C.  a. 

65.  Engineer  Peturning  to  Ship—Unexijlained 
Accident — WorJnnen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  1].— While  a  steam  trawler 
was    lying    in   dry   dock,  the   second  engineer 


373 


MASTER  AND   SERVANT. 


374 


I.  Liability  of  Master  for  Injury  to  Servant — 

Continued. 
iiaving  completed   his  work   on    board  for  the 
■morning  went  home  for  his  dinner.     According 
to  the  evidence,  he  had  reached  the  side  of  the 
dry  dock  on  his  way  back  to  the  ship,  and  some 
one  spoke  to   him  there.      He   was  never  seen 
again  alive,  and  his  dead  body  was  found  in  the 
dry  dock.     There  was   no   evidence  as  to  how  ] 
the  accident  happened,  but  apparently  he  had  } 
fallen  into  the  dock  in  trying  to  get  on  board 
the  ship. 

Held — that  thei'e  was  no  evidence  to  justify 
the  Court  in  saying  that  the  accident  arose  out 
of  and  in  the  course  of  the  workman's  employ- 
ment. 

Gilbert    r.   Owners    of    Steam    Trawler 

['•  Nizam,"  [1910]  2K.B.555  ;  79  L.  J.  K.  B. 

[1172;  103   L.  T.  163;    26  T.    L.  R.  604;  3 

B.  W.  C.  C.  455— C.  A. 

56.  Unexplained  Drowning  of  Niglit  Watchman 
—  Ecidence — Inference  —  Omis  of  Proof —  Work- 
men's Compeyixation  Act,  1906  (6  Edw.  7,  c. 
58),  K.  1.] — The  burden  of  proving  that  an 
accident  comes  within  the  terms  of  the  Work- 
men's Compensation  Act,  1906,  rests  on  the 
applicant  for  compensation  ;  if  the  applicant 
leaves  the  case  doubtful  as  to  the  existence  of 
the  conditions  which  would  justify  an  award  in 
his  favour,  or  if  the  evidence  is  consistent  with 
the  absence  or  presence  of  such  conditions, 
then  he  fails  just  as  if  he  were  plaintiff  in  an 
action  for  negligence  ;  the  county  court  judge  is 
entitled  to  draw  an  inference  from  proved  facts, 
but  his  inference  should  not  be  founded  on 
mere  guesses.  Where  there  are  circumstances 
to  show  that  an  accident  not  arising  out  of 
the  employment  is  conceivable,  an  inference 
drawn  to  that  effect  is  sustainable. 

Gatton    r.    Limerick    Steamship    Co..    44 
[I.  L.  T.  141— C.  A.,  Ireland. 

57.  W'orl'nnni  on  his  Way  to  Work — Returning 
to  Shiji  after  Ahsence  for  Own  Pleasure — Work- 
men s  Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
•v.  1  (1).] — A  ship's  fireman  left  his  ship  lying 
in  the  Thames  on  a  Sunday,  and  went  to  his 
son's  house,  where  he  slept  the  night.  Early 
next  morning  he  made  his  way  back  towards  his 
ship.  On  reaching  the  public  quay,  he  hailed  a 
waterman,  but  on  descending  the  steps  slipped, 
fell,  and  was  injured. 

Held — that  the  accident  did  not  arise  out  of 
and  in  the  course  of  his  employment. 

Kklly  r.  Owners  op  Ship  'Foam  Queen," 
[3B.  W.  C.  C.  11.3— C.  A. 

58.  Vrosf-lilte  —Jonrneijman  Balirr  Driving 
Cart  on  Hounds — Workmen's  Compensation  Act, 
1906  (6  Edw.  7,.  c.  58),  s.  1.]— The  applicant  was 
a  journoyman  baker,  whose  duty  it  was  to  drive 
his  employer's  cart  and  deliver  bread  to  cus- 
tomers. On  a  very  cold  day,  while  out  with  the 
cart,  his  right  hand,  from  which  he  had  taken 
off  the  glove  in  order  to  give  change,  was  frost- 
bitten,  and  this  incapacitated  him  for  work. 


Held   (Moulton,    L.J..  dissenting)— that   the 

applicant   had  not  suffered  injury  by  accident 

arising  out  of  his  employment. 

Warner  v.  Couchman.   [1910]  W.  N.  266  :  27 

[T.  L.  K.  121  ;  55  Sol.  .Jo.  107— C.  A. 

59.  Accident  on  Employers'' Premises  before  Com- 
mencement of  ]]'ork — Workmett's  Compensation 
Act,  1906  (6  Edw.  7,c.  58),s.  1.]— The  appHcant, 
a  collier,  who  was  employed  at  the  respondents' 
colliery,  in  order  to  get  to  his  work  had  to  pass 
tlirough  an  iron  gate  which  was  on  the  respon- 
dents' premises,  and  which  was  one  hundred  yards 
from  the  lamp  room  where  the  applicant  had  first 
to  go.  While  the  applicant  was  passing  through 
the  iron  gate  it  slammed  and  caught  and  injured 
him. 

Held — that  the  accident  arose  out  of  and  in 
the  course  of  the  applicant's  employment. 

Per  Cozens-Hardy.  M.E.  :  Each  case  must 
depend  upon  its  own  facts  as  to  the  reasonable 
interval  of  time  and  space  during  which  a 
workman's  employment  lasts.  It  must  not  be 
taken  that  the  protection  of  the  Act  extends  to 
workmen  on  any  part  of  the  employers'  pro- 
perty. 

HosKiNS   i:   Lancaster,   26   T.  L.  11.  612;  3 
[B.  W.  C.  C.  476-0.  A. 

60.  .]riner  Found  Scalded  to  Death  after  Leav- 
ing Cage  at  Wrong  Level — Question  of  Fact — 
]]'orkmeu\s  Com pe'mntion  Act,  1906  (6  Edw.  7, 
c.  58),  .V.  1  (1 ).  ] — A  miner  descending  by  a  cage  to 
his  working  face,  by  a  mistake  landed  from  the 
descending  cage  at  a  wrong  level,  and  in  seeking 
his  way  back  to  his  proper  road  took  a  wrong 
turning,  and  proceeded  along  the  road  to  which 
that  wrong  turning  gave  him  access,  for  a  con- 
siderable distance,  till  he  met  his  death  by 
scalding  from  the  exhaust  of  a  steam  pump 
which  apparently  he  passed. 

The  sheriff-substitute,  acting  as  arbiter, 
found,  as  facts,  the  course  of  the  man's  wander- 
ings in  the  mine,  and  held  that  the  claimants, 
the  man's  dependants,  had  failed  to  inove  that 
the  deceased  met  his  death  by  accident  arising 
out  of  and  in  the  course  of  his  employmc'ut. 

Held — that  the  question  was  a  pure  question 
of  fact,  but  that  the  arbiter  had  no  evidence 
before  him  from  which  he  could  properly  hold 
that  the  miner  was  not  in  the  course  of  his 
emiiloymcnt,  and  answered  the  question  in  the 
negative. 

Rule  laid  down  in  Machinnon  v.  Miller  ([1909] 
S.  C.  373)  and  Low  or  Jackson  v.  General  Steam 
Fishing  Co.,  LI.  ([1909]  A.  C.  523)  followed. 
Sneddon  and  Others  v.  Greenfield  Coal 

[and  Brick  Co.,  Ld,  [1910]  S.  C.  .'562;  47 

Sc.  L.  U.  337  :  3  B.  AV.  C.  C.  557- Ct.  of  Se.ss. 

61.  Jireach  of  Employers'  liegulntions — M'ork- 
meris  Compensation  Act,  1906  (6  Edw.  7,  c  58), 
s.  1,  .<ii(h-s.  2  (c)]. — A  workman  proceeding  to  his 
home  by  a  route  that  he  was  permitted  to  use  in 
going  to  and  from  his  work  committed  a  breach 
of  his  employers'  regulations  by  attempting  to 
get  on  a  moving  tram,  in  order  to  be  carried  up 
an  incline  which  was  on  the  way  to  his  home. 
He  fell  and  was  killed. 
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T.   Liability  of  Master  for  Injury  to  Servant 

Couti/tucd. 
Held— that  the  workman  was  needlessly  and 
improperly  exposing  himself  to  risk  by  his  act 
and  that  the  accident  which  occurred  to  him  did 
not  "  arise  out  of  and  in  the  course  of  "  his 
employment. 

Mory'inon  v.  Clyde  Xav'igation  Trmtees  ((1908), 
4(1  Sc.  L.  R.  40)'  and  BHce  v.  Edward  Lloyd, 
Ld.  [mipra')  approved  and  followed. 

aane    v.    Norton  Hill    CoUlrry    Co.    ([I90;)] 
2  K.  B.  .531))  distinguished. 
Pope  r.  Hill's  Plymouth  Co.,  Ld.,  102  L.  T. 
[G82  ;  3  B.  W.  C.  C.  33i)— C.  A 

62.  Boy  hi  Mine  Ridlny  on  Tnh  Contrary  to 
Rule — Fatal  Injur i/ —  Workmen's  i  'oinpenrntion 
Act,  19i)G  (6  Edw.  7,  e.  .58),  s.  1  (1),  (2)  (r).J— 
A  boy  Iti  a  colliery  in  order  to  get  to  the  place 
where  he  was  about  to  work  got  into  an  empty 
tub  which  was  being  hauled  on  an  endless  chain, 
and  while  so  riding  in  the  tub  received  fatal 
injuries  through  his  head  striking  the  roof.  A 
rule  of  the  colliery  prohibited  boys  in  the  mine 
from  riding  in  empty  tubs.  There  was  a  notice 
to  this  effect  in  the  collier3^  and  tines  were 
inflicted  on  boys  found  breaking  the  rule.  P>at 
the  bovs  frequently  did  ride  in  the  tubs  when 
they  could  do  so  without  being  caught. 

Held  (Moulton,  L.  J.,  dissenting)— that  the 
accident  did  not  arite  out  of  the  boy's  employ- 
ment. 

.  Ih-ice  V.  Edward  Lloyd,  Ld.  {xupra')  followed. 

BAENES      r.     NUNNBRY     COLLIERY      Co.,     Ld., 

[1910]  W.  N.  248  ;  45  L.  J.  N.  C.  757— C.  A. 

63.  Miner  Using  Improper  and  Dangerous 
Means  of  Exit — Workmen's  Compensation  Art, 
1906  (6  Edw.  7,  c.  58),  s.  1.]— A  miner  who  was 
making  his  way  home  from  the  pit,  instead  of 
taking  the  recognised  exit  provided  by  the  mine- 
owners  for  the  use  of  their  men,  proceeded  by 
a  steep  and  very  rough,  and  in  wet  weather  very 
slippery,  track,  down  the  side  of  a  waste- 
heap.  Near  the  foot  of  the  slope,  and  while 
still  on  his  employer's  premises,  he  slipped  and 
was  fatally  injured.  The  use  of  this  route  was 
neither  sanctionel  nor  expressly  prohibited  by 
the  mine-owners,  and  involved,  as  the  deceased 
must  have  known,  considerable  danger.  On 
these  facts  the  sheriff-substitute,  acting  as 
arbiter,  found  that  the  accident  to  the  deceased 
did  not  arise  out  of  and  in  the  course  of  his 
employment. 

Held — that  there  was  evidence  on  which  the 
arbiter  might  properly  find  as  he  did. 
Hendry  (Simpson's   Executrix)  v.  United 

[Collieries,  Ld.,  [1910]  S.  C.  709  :  47  Sc. 
L.  11.  635  ;  3  B.  W.  C.  ('.  567— Ct.  of  Sess. 

64.  Servant  Operating  a  Machine  at  which  He 
mas  not  Emploijed — Factor)i  Rules — ]]'orJimen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
■v.  1.]— A  boy  employed  in  the  respondent's  boot 
factory  was  engaged  at  work  upon  a  machine  in 
the  upper  storey.  The  hands  were  forbidden  to 
change  from  one  machine  to  another.  An 
imperfectly  moulded  insole  was  brought  up 
amongst  others  to  the   finishing-room  from  the 


ground  floor.  An  overseer  directed  the  appli- 
cant to  bring  the  insole  downstairs  and  have  it 
remoulded.  The  apiilicant  had  not  been  ex- 
pressly forbidden  to  touch  the  moulding 
machine.  The  operator  in  charge  of  this 
machine  was  temporarily  absent.  The  applicant 
did  not  wait  for  his  return,  but  attempted  to 
remould  the  sole  himself  and,  in  doing  so, 
received  injuries  which  resulted  in  the  loss  of 
three  fingers.  The  county  court  judge  found 
that  the  accident  did  not  arise  out  of  and  in  the 
course  of  his  emplojanent. 

Held — that  there  was  no  evidence  upon 
which  he  was  entitled  so  to  find,  and  that  such 
disobedience  as  was  found  did  not  j>er  .v^  prevent 
the  act  of  the  applicant  from  being  an  act  done 
in  the  course  of  his  employment,  pnd  that, 
therefore,  he  was  entitle  I  to  compensation  under 
the  Workmen's  Compensation  Act,  1906. 
TOBIN  r.  Hearn,  [1910]  2  1.  R.  639;  44 
[L  L.  T.  197— C.  A.,  Ireland. 

65.  Street  Accident  to  Salesman  in  the  Course 
of  his  Employment — Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  s.  1  (1).]— A  sales- 
man and  collector,  while  riding  in  a  street  upon 
a  bicycle,  in  the  course  of  his  employment,  was 
kicked  on  the  knee  by  a  passing  horse  and 
injured. 

Held — that   the    injury   was    caused   by   an 
accident  ■•  arising  out  of"  his  employment. 
M-Neice  /•.  Singer  Sewing  Machine  Co.,  Ld. 
[48  Sc.  L.  R.  15— Ct.  of  Sess. 

66.  Employment  Ended — Further  Employment 
Promised — Accident  to  Workman  on  his  ]\  ay  to 
Further  Employment —  Workmen's  Compensation 
Act,  1906  (6  Edw,  7,  c.  58),  s.  1  (1).]— A  work- 
man was  engaged  to  load  a  van,  and  was  promised 
employment  in  unloading  it  at  another  place  if 
he  would  be  there  by  the  time  the  van  arrived. 
He  agieed  to  be  there,  and  started  on  his  bicycle, 
but  on  the  way  met  with  an  accident. 

Held— that  there  were  two  separate  and 
distinct  employments,  that  one  had  ended  and 
the  other  had  not  begun,  and  therefore  that 
accident  did  not  arise  out  of  and  in  the  course  of 
his  employment. 

Perry  v.  Anglo-American  Decorating  Co., 
[3  B.  W.C,  C,  31i)-C.  A. 

(1)  Practice. 

(1)  Appeals  and  Nciv  Trials. 
[No  paragrajlis  in  lliis  vol.  of  the  Digest.] 

(2)    Costs. 

67.  Costs  of  Arhit ration — Asse.^smod  of  Lump 
Sum  —  Jurisdiction  of  County  Court  Judge  — 
Appeal—  Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  1,  Sched.  II.,  4,  1— Work- 
men's Compemation  Rides,  1907.  r.  61  (1) — 
R.  S  C,  Ord.  65,  rr.  ],  23.]— Having  regard 
to  the  words  "shall  be  taxed"  in  Sched.  II.  (7) 
to  the  Workmen's  Compensation  Act,  1906,  the 
county  court  judge  has  no  jurisdiction  to  order 
payment  of  a  lump  sum  as  the  costs  of  an 
arbitration  under  that  Act,  and  the  words  of 
Sched,  II.  (4),  "  where"  the  county  court  judge 
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I.  Liability  of  Master  for  Injury  to  Servant  — 

Continucch 
"  makes  any  order  under  this  Act,"  render  such  i 
an  order  the  subject  of  appeal  to  the  Court  of  \ 
Appeal.  I 

Beadle    v.    Owners    of  Ship  "  Nicholas,"  | 
ri9091i  W.    N.  227  ;    101  iL.  T.  586  ;  3  B.  W. 
C.  C.  102— C.  A. 

68.  Costx  of  Arh'itratkm — Taxation  at  Ter- 
minatlon  of  Heartnq — Workmen's  Compensation 
Act,  1906  ■  (6  Edw.'T,  c.  58),  Sched.  IT.  (7).']  — 
The  proper  officer  of  the  Court  may  tax  the 
costs  of  an  arbitration  under  the  Workmen's 
Compensation  Act,  1906,  immediately  at  the 
termination  of  the  hearing. 
Gardner  v.  Cox,  3  B.  W.  C.  C.  2i5— C.  A. 

69.  Employers'  Costs  on  Tnterlocutoyy  Appeal — 
Worhman's  Costs  in  Arbitration — Set-off — Juris-  \ 
diction — Workmen's  Compensation  Act,  1906  (6  ; 
Edw.  7,  c.  5cS),  Sched.  TT.  (7).]— A  county  court  : 
judge  has  no  jurisdiction  to  set  off  costs  awarded  ' 
to  an  employer  on  an  interlocutory  appeal  by  ; 
the  Court  of  Appeal  against  the  costs  of  the  ; 
workman  in  the  siibsequent  arbitration,  unless 
the  Court  of  Appeal  order  that  the  costs  awarded 
to  the  employer  on  appeal  shall  be  the  employer's 
costs  in  the  arbitration  in  any  event. 
Sutton  r.  Great  Northern  Hy.  Co.  (No.  2), ' 

[3  B.  W.  C.  C.  16(1— C.  A.  ; 

70.  Xotii-e    of  Snhmisxion    to    an     Award  — 
Ai)ibif//io>is    ,Siih»iis'<lon — Workmen's    Compensa- 
tion Art.  1906  (6  Eclw.  7,  c.  58), .?.  2  (7)  ;    Work- 
mrn\-<   Comjvnsntion   llules.    1907,    1909,   18    (5)   ] 
e.  S'  10.] — An  injured  workman,  in  receipt  of  Is.  \ 
per  week,  applied  for  a  review  under  Sched.  I.  j 
(16)  of  the  Workmen's  Compensation  Act,  1906.  ' 
The  employer  denied  liability,  and  in  the  alterna- 
tive submitted  to  an  award  of  5*'.  weekly.     After  i 
the  opening  of  the  case  the  5.<.  was  uncondition- 
ally offered  to  the  applicant  and  accepted.     The 
county  court   judge  held  that  the  terms  of  the 
respondent's  denial  and  submission  were  ambi- 
guous, and  therefore  ordered  the  respondent  to  pay 
all  the  costs  up  to  and  including  those  of  the 
hearing. 

Held — that  the  judge  had  exorcised  his  dis- 
cretion in  the  matter,  and  the  Court  would  not 
interfere  with  his  decision. 
Nicholson  v.  Thomas,  3  B.  W.  C.  C.  452— C.  A. 

(3)  Arhitration. 
Sec  also  No.  45,  svpra. 

Yl.  Arbitration  Proceedinffs  before  Omnty 
Court  Judye  —  Discocery  —  Jurisdiction  of 
llcffi^trar  to  Order  Tntcrrogatories — Workmen's 
Co'iHpensation  Act,  1906  (6  Edw.  7,  c.  58), 
Sriied.  IT.  {\)— Workmen's  Compensation  Rules, 
1907,  /■/'.  27,  61.] — In  arbitration  proceedings 
under  the  Workmen's  Compensation  Act,  1906, 
the  registrar  of  a  county  court  has  no  jurisdic- 
tion to  make  an  order  for  discovery  or  for 
leave  to  deliver  interrogatories. 
Sutton  r.  Great  Northern  Ry.  Co.,  [1909] 

[2  K.  B.  791  ;   79  L.  J.  K.  B.  81  ;  101   L.  T. 
175;  2  B   W.  C.  C.  428— C.  A. 


72.  Duty  of  County  Court  Judge  to  Take  Note 
—  Workmen's  Comjjensation  Rides,  1907,  ?•.  84.] — 
It  is  the  duty  of  the  county  court  judge  in  an 
arbitration  under  the  Workmen's  Compensation 
Act,  1906,  to  take  a  full  note  of  the  evidence  and 
of  any  question  of  law  raised,  even  although  no 
request  is  made  to  him  to  do  so. 
Rayman  r.  Fields,  102  L.  T.  154  ;  26  T.  L.  R. 

[274  ;  3  B.  W.  C.  C.  1 19— C.  A. 

73.  Duty  of  Judge  to  Take  Note — Workmen's 
Compensation  Rules,  1907,  r.  34.]— It  is  the 
duty  of  a  county  court  judge,  sitting  as  arbitrator 

,  imder  the  Workmen's  Compensation  Act,  to  take 
a  note,  whether  he  is  requested  to  do  so  or  not. 
Turner  and  Others  r.  Miller  &  Richards, 
[3B.  W.  C.  C.  305— C.  A. 

74.  Particulars  as  to  ^'•Nature  of  Injury" — 
Effects  of  Injury  Inaccurately  Stated — Amend- 

'  ment  of  Particulars —  Workmen's  Compensation 
Rules,  1907,  r.  96,  Form  1.]— A  workman  stated 
in  his  particulars  that  the  effect  of  an  accident 
was  a  rupture  on  the  left  side.  The  county 
court  judge,  sitting  with  a  medical  assessor, 
found  that  he  never  had  been  ruptured  but  that 
there  had  been  disabling  effects  of  the  accident 
of  which  no  mention  had  been  made  in  the 
particulars.  The  workman  then  applied  for 
leave  to  amend  his  particulars  to  include  those 
effects.  The  judge  refused  and  made  an  award 
in  favour  of  the  respondents. 

Held— that  tlie  workman  was  only  required  to 
state  the  nature  of  his  injurj^,  and  that  where 
there  was  a  mere  technical  misdescription  of  the 
effects  no  amendn^ent  was  needed. 
Sidney  r.  Collins,  Son  &;  Co.,  3  B.  W.  C.  C. 
[433— C.  A. 

75.  Evidence  —  Admissibility — Statements  of 
Deceased  Workman  — Workmen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  s.  1.]— In  a  claim 
for  compensation,  under  the  Workmen's  Com- 
pensation Act,  1906,  by  the  dependant  of  a 
deceased  workman,  statements  alleged  to  have 
been  made  by  tlie  workman  in  the  absence  of 
his  emi)loyer  shortly  before  his  death  are  not 
admissible  as  evidence  of  the  occasion  and  cause 
of  the  injury  from  which  the  workman  suffered. 
GiLBEY  V.  Great  Western  Ry.  Co.,  102  L.  T. 

[202  ;  3  B.  W.  C.  C.  135— C.  A. 

76.  Evidence  —  Medical  Referee.]— A  medical 
referee  should  not  be  sworn  and  examined  as  a 
witness. 
Hugo  r.  H.  W.  Larkins  &  Co.,  3  B.  W.  C.  C. 

[228— C.  A. 
See  S.  C.  under  I.  1  (a),  supra. 

77.  Arbitration  Under  Workmen's  Compen- 
sation Act,  \^Q&— False  Evidence  —  Judicia- 
Proceeding — Perjury  at  Comnton  Laic — Workl 
\  men's  ConqjensaiionAct,  1906  (6  Edw.  7,  c.  58), 
s.  1,  sub-s.  3,  Sched.  IT,  ss.  1—4  —Workmen's 
Compen.mtion  Rule-t,  1907, -To*-.  2  (1),  27  (1)  and 
81.] — An  arbitration  before  a  county  court 
judge  under  sect.  1,  sub-sect.  3,  of  the  Work- 
men's Compensation  Ad,  1906.  is  a  judicial 
proceeding,  and  the  wilful  and  corrupt  giving  of 
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Continued . 
false  evidence  at  such  a  piuceediny  is  perjury  at 
common  law. 

K.  r.  Ckcssley,   [1909]   1  K.  B.  411  :  78  L.  J. 

[K.  B.  299  ;  100  L.  T.  463  ;   73  J.   P.    119  ; 

•lo  T.  L.  11.  225  ;  53  8ol.  Jo.  214  ;  22  Cox, 

V.  C.  40— C.  C.  A. 

(m)  Redemption  of  Payment. 
[No  paragraphs  in  this  vol.  of  the  Digest) 

(n)  Registration  of  Agreement. 

78.  Award  by  Committee  —  Lump  Sum — 
Ilefiiml  to  Record  Award — Infant — Worltmcn's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
Sched.  II.  (1),  (9).] — The  words  "  a  committee 
representative  of  an  employer  and  his  work- 
men," in  Sched.  II.  (1)  of  the  Workmen's  Com- 
pensation Act.  1906,  do  not  mean  that  each 
individual  workman  must  have  agreed  to  refer 
disputes  under  the  Act  to  such  committee. 

In  considering  whether  tlie  award  of  a  com- 
mittee, representative  of  an  employer  and  his 
workmen,  ought  to  be  recorded  under  Sched.  11.(9) 
of  the  Act.  it  is  necessary  to  ascertain  whether  the 
matter  dealt  with  by  the  committee  is  one  which 
under  the  Act  is  to  be  settled  by  arbitration.  If 
it  falls  within  that  category,  the  award  has  to 
be  recorded  and  is  not  capable  of  being  modified 
or  set  aside  by  the  county  court  judge  ;  but  if 
the  matter  is  outside  the  jurisdiction  of  the 
committee  there  is  no  right  to  record  the  award, 
and  the  county  court  judge  has  the  right  to 
review  it. 

As,  apart  from  the  compensation  paj'able  in 
case  of  death,  a  workman  cannot  require  the 
payment  of  a  lump  sum  to  be  settled  by  arbitra- 
tion under  the  Act.  the  committee  has  no  juris- 
diction on  his  application  to  award  a  lump  sum. 
If  the  committee  does  award  a  lump  sum,  a 
memorandum  thereof  cannot  be  recorded  under 
Sched.  II.  (9). 

Semhle,  an  infant  is  bound  by  the  award  of  a 
committee  acting  under  the  Act. 

MULHOLLAKD  r.  WHITEHAVKN  COLLIERY  Co. , 

[1910]  2  K.  B.  278  :  79  L.  J.  K.  B.  987  :  102 

L.  T.  663  :  26  T.  L.  K.  462  ;  3  B.  W.  C.  C.  317 

— C.  A. 

79.  Jta-ixdiefion  of  County  Court  Judge — No 
Power  to  Increase  Agreed  Stem  ivithout  Conse?it — 
Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  Sched.  II.  (9)  (d).]  —On  an  application 
to  register  a  memorandum  of  agreement  to  pay 
compensation  the  judge  has  no  power  to  alter 
the  amount  and  to  treat  that  agreement  as  a 
submission  by  the  employer  to  pay  any  sum  the 
judge  may  think  reasonable. 

Mortimer  v.  Secretan  ([1909]  2  K.  B.  77) 
followed. 

Semble,  such  jurisdiction  may  be  given  by 
consent,  but  the  consent  must  be  clearly  so 
expressed  and  should  be  mentioned  in  the 
award. 

Halls   r.   FuENEsy.  Withy  k.  Co.,   3  B.  W. 
[C.  C.  72— C.A. 


80.  Recorded  Agretmvnt—"  l)efault  in  Pay- 
ment " — Ai)plication  for  Leave  to  Issiie  Execution 
■ — Evidence  of  Capacity  to  Work — Admissibility 
—  Worhmen's  Compensation  Act.  19t»6  (6  Edw.  7, 
c.  58),  Sched.  H.(iy)—]Vorlnnens  Compensation 
Rules.  1907,  r.  67  (1),  (.2).]  —  Employers 
ceasetl  weekly  payments  under  a  recorded  agree- 
ment to  pay  compensation  during  incapacity. 
Thereupon  the  workman  api/lied  in  the  county 
court  for  leave  to  issue  execution.  The  em- 
ployers, who  appeared,  tendered  evidence  to  show 
that  the  workman  was  no  longer  incapacitated 
at  the  date  when  the  payments  ceased.  This 
evidence  was  held  to  be  inadmissible,  and  leave 
was  granted  to  the  workman  to  issue  execution. 

I  Held — that  the  evidence  tendered  was  ad- 
j  missible  to  show  that  there  had  been  no 
default. 

I  fjui-ere,  whether  such  an  application  for  leave 
\  to  issue  execution  can  be  made  exjMrte. 

Ibrahim  Said  ?•.  J.  H.  Welsford  &  Co.,  Ld., 
'  [3  B.  W.  C.  C.  233— C.  A. 

81.  ]\'orliinaii  Returning  to  ]]'orli  nt  Higher 
i  \Vage,i—IJismi.ssal — Agreement  Recorded  on  Con- 
ditions—Competency— Worhmcn's    Compematiou 

i  Act,  1906  (6  Edw.  7,  c.  58),  Sched.  II  (9)  (^).]— 

A  workman  who  met  with  an  accident  resulting 

in   incapacity  received   compensation   from   his 

I  employers  under  an  unrecorded  agreement  under 

1  the    Workmen's    Compensation    Act,   1906,    for 

I  some  months,   and   afterwards   returned  to   his 

former    work    and  earned    higher   wages   than 

before  the  accident.     Some  weeks  later  he  was 

dismissed  on  a  reduction  of  the  staff.    Thereafter, 

while    he    was    still    unemployed    though    not 

incapacitated,  he  presented  an   application    for 

;  warrant  to  record  the  memorandum  of  agreement. 

I  The      sheriff-substitute     granted     warrant     on 

certain  conditions. 

Held  —  that       the     sheriff-substitute      was 
entitled,  in  virtue  of  para.  9  (If)  of  the  second 
schedule  of  the  Act,  to  impose  conditions  to  the 
granting  of  the  warrant. 
Matthews   r.  William   Baird  &  Co.,   Ld., 

[1910]  S.  C.  689  ;  47  Sc.  L.  K.  627  ;  3  B.  W.  C.  C. 


566 — Ct.  of  Sess 

82.  Report  hg  Medical  Practitioner  Mutually 
Agreed  Upon  that  Workman  has  Recovered — Bar 
—  Worhmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  Sched.  II.  (9).] — An  injured  workman 
received  compensation  under  the  Workmen's 
Compensation  Act,  1906,  in  virtue  of  an  un- 
recorded agreement.  The  employers  discon- 
'  tinued  the  weekly  payments  on  the  ground  that 
i  the  workman  had  recovered.  A  medical  prac- 
j  titioner  to  whom  the  parties  referred  the 
question  reported  on  March  31st,  1909,  that 
he  was  (juite  fit  for  his  former  duties  or  any 
ordinary  work.  On  August  12th,  1909,  the 
workman  lodged  a  memorandum  of  the  agree- 
ment with  the  sheriff-clerk  to  be  recorded,  and 
the  employers  objected  to  the  recording  in 
respect  of  the  medical  report. 

Held — that  the  application  for  recording  of 
the  agreement  was  barred  bv  the  reference  ta 
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the  medical  man  and  his  award  thereon,    and 

that  the  memorandum  ought  not  to  be  recorded. 

McNaughton  and  Sinclair  v.  Cunningham, 

[IDIU]  S.  C.  98(1  ;  47  So.  L.  R.  781  ;  3  B.  W.  C.  C. 

57ti,  577 — Ct.  of  8ess. 

(o)  Reviewing  Award. 

Sec  aliio  No.  70,  siq)ni. 

83.  3Hnor — Proiahle  Earninga  after  Attain- 
ing Twenty-one  — Increase  of  Weekly  Payment — 
Workmen's  Comjwnsation  Act,  1906  (6  Edw.  7, 
c.  58),  Sched.  I.  (16).]— In  July,  1907,  the  appli- 
cant, being  then  under  twenty-one  years  of  age, 
was  engaged  by  the  reai)ondeuts  as  a  labourer  at 
22.f.  per  week.  Prior  to  this  he  was  a  stove-gi-ate 
fitter,  and  he  only  went  to  the  respondents  as  a 
labourer  because  he  was  short  of  work  in  his  own 
trade.  While  in  the  respondents'  service  he  met 
with  an  accident  to  his  right  arm,  and  in  respect 
thereof  compensation  was  made  to  him  at  1  Is.  id. 
per  week.  In  February,  1909,  he  had  so  far 
recovered  that  he  was' able  to  do  light  work 
found  for  him  by  the  respondents  at  "the  same 
rate  of  wages  as  he  had  received  before  the 
accident.  The  compensation  was  thereupon 
reduced  to  Id.  per  week.  In  August,  1909,  the 
applicant,  being  then  twenty-one,  applied  for 
a  review  of  the  award,  and  claimed  that  he  would 
have  been  earning  more  than  the  old  rate  of 
wages  had  it  not  been  for  the  accident.  Upon 
that  application  the  county  court  judge  came  to 
the  conclusion  that  the  proviso  to  sect.  16  of  the 
First  Schedule  to  the  Workmen's  Compensation 
Act,  1906,  applied,  and  he  decided  in  favour  of 
the  applicant  that  he  would  be  able  to  earn  as  a 
stove-grate  fitter  30.y.  a  week  ;  he  accordingly 
made  an  award  that  the  Id.  per  week  be  increased 
to  7.';.  6d.  per  week  until  further  review. 

Held — that  the  words,  "the  weekly  sum 
which  the  workman  would  probablj"  have  been 
earning"  in  the  proviso  to  clause  16  of  Sched.  I. 
to  the  Workmen's  Compensation  Act,  1906,  are 
not  limited  to  what  the  workman  would  probably 
have  been  earning  in  the  employment  of  the 
same  emploj-tr,  and  that  the  county  court  judge 
had  come  to  a  right  conclusion. 

Decision  of  C.  A.  ([1910]  W.  N.  11  ;  79  L.  J. 

K.  B.  417  ;  102  L.  T.  199  ;  26  T.   L.  R.  275  ;  3 

B.  W.  C.  C.  126)  affirmed. 

ViCKERS,  Sons  and  Maxim,  Ld.  v.  Evans, 

[1910]   A.  C.  444  ;   79  L.  J.  K.  B.  954  ;    103 

L.  T.  292  ;  26  T.  L.  R.  548  ;  54  Sol.  Jo.  651  ;  3 

B.  W.  C.  C.  403— H.  L. 

84.  Minor — ReturnnigtoWorkatSame  Wages 
— Proiahle  Earnings —  Workmen's  Comijensation 
Act,  1906  (6  Edw.  7,  c.  58),  Sched.  I.  (3),  (16).]— 
The  maximum  amount  of  compensation  fixed  by 
Sched.  I.  (3)  of  the  Workmen's  Compensation  Act, 
1906,  which  is  referred  to  in  Sched.  I.  (16),  is 
subject  to  the  proviso  in  the  latter  paragraph. 
So  that  where  a  workman  who  is  a  minor  has 
been  injured  and  has  returned  to  work  at  the 
same  wages  as  before  the  accident,  it  is  com- 
petent for  the  judge  or  arbitrator  on  an  applica- 
tion to  review  an  award  under  Sched.  T.  (16)  to 


award  a  weekly  sum  not  exceeding  50  per  cent, 
of  the  probable  earnings  of  the  workman  if  he 
had  not  been  injured. 

Edwards  r.  Alyn  Steel  Tinplate  Co.,  Ld., 
[3  B.  W.  C.  C.  141— C.  A. 

85.  Minor— Returning  to  Work  at  Same  Wages 
—  Workmen's  Compensation  Act,  1906  (6  Edw.  7. 
c.  58),  s.  1  (3),  and  Sched.  I.  (1)  (i),  (3),  (16).] 
— Where  an  injured  workman,  at  the  date  of  the 
accident  under  twenty-one  years  of  age,  returns 
to  work  with  his  employers,  the  fact  that  he 
earns  the  same  wages  as  before  the  accident  is 
not  necessarily  conclusive  that  the  employers  are 
entitled  to  have  the  compensation  declared  at 
an  end,  but  the  arbiter  should  determine — having 

!  in  view  the  workman's  age  at  the  time  of  the 
,  accident,  and  having  in  view  the  time  that  has 

elapsed  since  then — whether,  on  the  date  at 
i  which  the  employers  aver  incapacity  ceased,  the 
I  workman's  earning  capacity  was  the  same  as  or 
'  less  than  it  would  have  been  had  he  not  been 

injured. 

Malcolm  v.  Bowhill  Coal  Co.  (Fife).  [1910] 

[S.  C.  447  ;  47   Sc.   L.  R.  449  ;  3  B.  W.  C.  C. 

562— Ct.  of  Sess. 

86.  Application  hy  Workman'— Partial  In- 
capacity— Inalillity  to  Find  Wurk—\i<  Chaiujp 
in  Physical  Condition — Workmen' ^,  Com pon--<nt]\>ii. 
Act,  1897  (60  k.  61  Vict.  c.  37),  Sched.  1.  (2), 
(12).] — On  an  application  by  a  workman  for 
review  of  weekly  payments  made  in  respect  of 
partial  incapacity,  he  did  not  aver  any  change 
in  his  physical  condition,  but  maintained  that 
he  must  be  held  in  law  to  be  totally  incapaci- 
tated in  respect  that  his  employers  were  unable 
to  give  him  suitable  light  work,  and  that  he  was 
unable  to  find  light  employment  elsewhere. 

Held — that  the  workman  had  failed  to  s'ate 
any   grounds   on   which  the   arbiter   would   be 
entitled  to  review  the  weekly  payments. 
BoAti  V.  LocnwooD  Collieries,  Ld.,  [1910] 

[S.  C.  51  :  47  Sc.  L.  R.  47  ;  3  B.  W.  C.  C.  549 
— Ct.  of  Sess. 

87.  Application  by  Workman— Partial  In- 
capacity—  Prer/ous  Pericio  —  Xo  Change  in 
Workman's  Condition — Res  judicata —  Workmen's 
Compensation  Act,  1906  ((i  Edw.  7,  c.  58),  Sched.  I, 
ss.  3,  16.] — In  1907  a  workman  lost  a  finger  in 
the  course  of  his  employment  and  was  awarded 
los.  a  week  during  incapacity.  In  May,  1909, 
on  an  application  by  the  employers  for  a  review 
of  the  weekly  payment,  evidence  was  given  that 
the  workman  was  then  doing  his  old  work  for 
the  employers,  but  he  gave  evidence  that  by 
reason  of  the  accident  he  could  not  after  tha't 
employment  came  to  an  end  procure  other 
employment  in  his  trade.  Upon  this  application 
the  county  court  judge,  in  June,  1909,  held  that 
the  respondent's  chances  of  employment  were 
somewhat,  though  not  very  materially,  reduced 
by  the  loss  of  his  finger,  and  he  reduced  the 
weekly  payment  to  Is.  In  October,  1909,  the 
workman  applied  to  review  this  award.  At  this 
time  his  physical  condition  was  the  same  as  in 
June,  but  he  was  able  to  prove  his  inability  to 
obtain  other  employment  in  ccmsequonce  of  his 
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injury.     The  county  court  judge   reviewed  the 
award  made  in  June  and  increased  the  weekly 
payment  from  Is.  to  15a'. 

Held — that  the  doctrine  of  res  judicata  did 
not,  apply,  and  that  it  was  competent  for  the 
county  court  judge  to  review  the  award  made  in 
June. 

Per  Cozens-Hardy,  M.K. — Although  it  is  j 
competent  to  review  an  award  in  such  circum- 
stances, such  applications  should  be  jealously  ! 
scrutinised,  and  great  care  must  be  taken  not  to 
allow  the  fluctuations  of  the  general  labour 
market  to  justify  a  review. 

Principle  laid  down  in  iShaftuan  v.  HolUday 
and    Greenwood,   Ld.   ([1904]     1    K.    B.    235) 
applied. 
Kadcliffe  r.  Pacific    Steam  Navigation 

[Co.,  [1910]  1  K.  B.  685  ;  79  L.  J.  K.  B.  429 ; 

102   L.  T.  206  ;  26  T.  L.  R.  319  ;  54  Sol.  Jo. 
404  ;  3  B.  W.  0.  C.  185— C.  A. 

88.  Application  hy  Uniplotjer — Ability  to  Earn 
— Onus  of  Proof  on  Employ er-i  —  Finding  that 
Workman  could  do  "  Ligkt  "  Work,  if  He  could 
Obtain  it — Worhnien's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  Sched.  1,(3).]— On  an  applica- 
tion to  diminish  a  weekly  payment  the  county 
court  judge  found  that  the  workman  could  do 
some  light  work,  if  he  could  obtain  it  ;  but  the 
employer  did  not  produce  any  evidence  that  he 
could  obtain  such  light  work.  The  judge 
in  consequence  refused  to  reduce  the  weekly 
payments. 

Held — that  the  employers  had  not  discharged 
the  onus  of  proof  which  was  upon  them. 
Proctor  &  Sons  v.  Robinson,  3  B.  W.  C.  C.  41 

[—0.  A. 

89.  Physical  Capacity  for  Worli. — Deficiency  of 
Will  Power  caused  by  Brooding  Over  Accident 
—  Worl'inen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  Soiled.  I.  (1)  (&).] — On  an  application  to 
review  and  increase  a  nominal  award,  the  two 
medical  referees  of  the  Court  reported  that  the 
workman,  who  had  been  injured  by  an  admitted 
accident,  was,  as  regards  his  physical  condition, 
able  to  resume  his  usual  occupation  as  a  moulder. 
As  to  his  mental  condition,  they  reported  that 
he  had  brooded  so  much  over  his  accident  that 
his  mind  would  not  allow  him  to  summon  up 
courage  to  persevere  at  his  usual  work. 

Held — that  the  county  court  judge  was  right 
in  finding  that  the  man  was  not  suffering  from 
any  incapacity  from  work  which  residted  from 
the  injury,  but  that  liis  inability  to  work  was 
caused  by  brooding  over  the  effects  of  the  acci- 
dent, and  that  this  was  not  incapacity  within 
the  Act. 

Holt  v.  Yates  and  Thom,  3  B.  W.  C.  C.  75— 

[C.  A. 

90.  Workman  Refusing  to  Accept  Work  Offered 
by  Employer — Conflirt  of  jlfedical  Evidence — 
Arhif rutin-  Diu-hiri nij  J/is  Jiiiihility  to  Decide  as 
to  ('i(j)iifitii  for  l(  nrl; — \\',ii-l; iiicn'.s  Compensation 
Act,  I'JOC.  \(;  i:d\v.  7.  r.  .-.S).  ,v.  1  (3).]— On  an 
application  by  the  employer  fur  a  review  of  an 


award,  the  county  court  judge  found  that  the 
workman  honestly  believed  and  acted  upon 
advice  given  him  by  two  competent  doctors, 
whose  bona  Jides  was  unimpeached,  that  he  was 
unfit  to  do  the  work  offered  to  him  by  the 
employer.  The  employer's  doctors  said  he  could 
do  the  work.  The  judge  stated  that  owing  to 
the  conflict  of  medical  testimony,  he  was  unable 
to  come  to  a  satisfactory  opinion  as  to  whether 
or  not  the  workman  was  or  was  not  able  to  do 
this  offered  work,  and  made  his  award  in  favour 
of  the  workman. 

Held — that  the  case  must  be  remitted  to  the 
judge,  calling  in  a  medical  referee  if  necessary 
to  decide  the  question  of  the  workman's  capacity 
Cowan  v.  Simpson,  3  B.  W.  C.  C.  4— C.  A. 

91.  Unreasonable  Mefusal  to  Attempt  to  Do 
Light  Work — Question  of  Fact —  Workmen's  Com- 
pen,mtion  ^lr^'l906  (6  Edw.  7,  c.  58),  Sched.  I. 

(1)  C^).] — An  injured  workman  was  paid  com- 
pensation for  sixty-one  weeks  by  his  employers. 
Subsequently  the  employers  offered  the  workman 
light  work,  which  he  refused  without  attempting 
to  do  it.  The  county  court  judge  held  that  the 
workman  had  acted  unreasonably  in  refusing  to 
go  and  see  what  the  work  offered  was,  and  that, 
if  he  had  accepted  the  offer  and  returned  1o  work, 
by  the  arbitration  he  would  have  been  under  no 
disability.  He  therefore  stopped  compensation, 
but  made  a  declaration  of  liability. 

Held — that  the  decision  was  on  a  question 
of  fact,  and  that  there  was  evidence  to  support 
it. 

FuRNESs,  Withy  &  Co.  r.  Bennett,  3  B.  W. 
[C.  C.  195— C.  A. 

92.  llefusal  to  Continue  Work  —  Physical 
Ability  to  Work — Nervoxis  Effects  of  Accident — 
Workmen's  Compen.mtion  Act,  1906  (6  Edw.  7, 
c.  58),  Sched.  L  (1)  (J),  (16).]— The  county  court 
judge  found  that  an  injured  workman,  after 
returning  to  his  employment  for  eighteen 
months,  had  refused  to  continue  it,  partly 
from  nervousness  but  partly  from  reasons  un- 
connected with  his  ])hysical  condition.  The 
judge  further  found  (1)  that  the  refusal  to  con- 
tinue work  was  due  to  nervousness,  which  an 
average  reasonable  man  could  overcome  ;    and 

(2)  that  the  nervousness  was  the  result  of  the 
accident. 

Held — that,  looking  at  the  whole  of  the  judg- 
ment, the  judge  meant  to  find  that  the  man  was 
able  to  work,  and  that  he  was  right  in  holding 
that  compensation  was  no  longer  due. 

Eaves  v.  Blaenclydach  Colliery  Co.,  Ld.  ([1909] 
2  K.  B.  73)  distinguished. 

Turner  v.  Brooks  and  Doxey,  Ld.,  3  B.  W. 
[C.  C.  22— C.  A. 

93.  Incapacity  for  Work- — Employment  at 
Increased  Wages  by  Employers — Dismissal  for 
Misconduct  —  Application  for  Compensation  — 
— Susjyensory  Award —  Workmen's  Compensation 
Act,  1906,  Sched.  I.  (1)  (&).]— A  workman  was 
partially  incapacitated  by  an  accident,  and  the 
injury  was  permanent,  but  his  employers  found 
him  work  in  another  capacity  at  a  higher  wage 
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I.  Liability  of  Master  for  Injury  to  Servant— 

Contliiueil . 
than  that  at  which    they    had  employed   him 
before  the  accident.     From  this  employment  he 
was  dismissed  by  reason  cf  his  own  misconduct,  j 
The  workman  took  proceedings  for  compensation 
under  the    Act    from   the   employers,   but   the 
county  court  judge  made  his  award  in  favour  of 
the  employers  on  the  ground  that  the  workman's  , 
incapacity  was  due  to  his  own  misconduct.    The 
workman  had  asked  for  substantial  compensation 
and  did  not  ask  for  a  suspensory  award  of  \d. 
a  week. 

Held — that  the  workman  was  at  present  able  i 
to  earn  in  some  suitable  employment,  and  was  out  \ 
of  work  through  his  own  misconduct,  and  that  i 
as  on  the  hearing  the  emi)loyers  oifered  to  sab- 
,mit  to  an  award  of  l^Z.  a  week,  an  order  to  that 
effect  should  be  made. 

Clarhc  v.  Gas  L\(jht  and  Coke  Co.  (  (l'J05)  21 
T.  L.  R.  18f)  considered. 

Hill  v.  Ocean  Coal  Co.,  Ld.,  3  B.  W.  C.  C. 
[29-C.  A. 

94.  Injur;/  to  Knee — Necessity  of  Bandage — 
— Ahilitii  to  Worli — Recovery— Question  of  Fad 
—  Worhmens  Compensation  Act,  1906  (6  Edw.  7,  j 
c.  .58),  Sched.  I.  (1.5),  (16).  ] — A  brusher  in  a  mine,  j 
who  had  sustained  an  injury  to  his  knee,  was  paid 
compensation  down  to  April  9th,  1909,  when  his 
employers  stopped  payment  on  the  ground  that  ! 
he  had  recvvered.     On  May  1 3th,  1909,  the  work-  | 
man  was  examined  by   a  medical  referee,  who 
reported  that,  with  the  exception  of  a  certain 
thinning  of  the  muscular  tissue  of  the  knee  joint 
(due  to  the  prolonged  use  of  an  elastic  bandage), 
the  effect  of   the  injury  had  passed   off.      On 
June  -Ith,  1909,  the  cartilage  of  the  knee  again 
became  loose,  refjuiring  the  knee  to  be  bandaged  j 
again,  in  consequence  of  which  the  workman  was 
off  work  for  a  day.     In  a  claim  at  the  instance 
of  the  workman  against  his  employers,  the  arbiter 
(after  finding    that  this  condition  of    the  knee  ' 
would  be  likely  to  recur  if  the  workman  did  not 
wear  an  elastic  bandage)  found  that  if  he  wore 
a  bandage  he  would  be  able  to  resume  his  original 
work  as  a  brusher,  and  ended  the  compensation 
as  from  August  13th,  1909,  down  to  which  date 
he  found  him  entitled  to  it. 

Held— that  the  question  whether  the  work- 1 
man  had  recovered  or  not  was  a  question  of  fact,  | 
and  that,  as  there  was  evidence  before  the  arbiter  I 
entitling  him  to  find  as  he  did,  the  appeal  was  \ 
incompetent  and  must  be  dismissed. 

Andeeson  v.  Darngavil  Coal  Co.,  Ld.,  [1910 J  '■ 
[  S.  C.  456 ;  47  Sc.  L.  R.  342— Ct.  of  Sess. 

95.  Suspensory  Award — Application  by  Em- 
ployer to  Terminate — Permanent  Injury — Work- 
man Rcceiiiny  Same  Wages  as  before  Accident — 
Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
e.  .58),  Sched.  I.  (16).] — On  an  application  by  an 
emi)loyer  to  terminate  weekly  payments  of  \d.  \ 
a  week,  where  the  workman  has  returned  to 
work  at  his  former  wages,  tlie  question  is  not 
whether  the  man's  employers  are  paying  him  or 
should  pay  him  at  the  time  of  the  application  i 
the  same  wages  as    before  the    accident,  but  I 

Y.D. 


whether  the  man  is  left  in  such  a  position  that 
in  the  open  market  his  earning  capacity  may,  as 
the  result  of  the  accident,  in  future  be  less  than 
it  was  before  the  accident. 
Birmingham  Cabinet  Manufactoring  Co. 
\v.  Dudley,  102  L.  T.  619  ;  3  B.  W.  C.  C.  169 
— C.  A. 

96.  Nominal  Aivard — Comjietency  —  Scottish 
Practice —  Workmcns  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  Sched  I.  (12).]— In  an  appli- 
cation by  an  employer  for  review  of  a  weekly  pay- 
ment to  a  workman,  the  medical  referee,  whose 
report  the  parties  had  of  consent  agreed  to  accept, 
reported  that  the  workman  while  able  for  his 
ordinary  work  was  still  suffering  from  ruptures 
caused  by  the  accident  which  might  prove 
detrimental  to  him  in  the  future. 

Held — that  it  was  incompetent  to  make  a 
nominal  award  of  \d.  a  week  so  as  to  keep  the 
question  of  compensation  open,  and  compensa- 
tion terminated. 

Clelland  v.  Singer  Manufacturing   Co.  ((1905) 

7  F.  (Ct.  of  Sess.)  975)  followed  and  approved. 

Owners  of  Vessel  "  Trynon  "  v.  Morgan  ([1909] 
2  K.  B.  Q&)  disapproved. 

Opinions  {per  Lords  Low  and  Skerrington) 
that  the  proper  course  was  to  sist  procedure, 
with  leave  to  either  party  to  renew  the  applica- 
tion in  the  event  of  a  change  of  circumstances 
occurring. 

Opinion  {per  the  Lord  President)  that  the 
medical  referee's  report,  while  conclusive  as  to 
the  workman's  physical  condition,  was  not  con- 
clusive as  to  his  wage-earning  capacity,  and  that 
it  would  have  been  competent  for  the  workman 
to  have  tendered  evidence  that  the  wage-earning 
capacity  of  a  ruptured  man  was  less  than  his 
capacity  before  the  accident,  and  that  on  that 
evidence  the  sheriff  might  have  come  to  a  con- 
clusion. 

RosiE  f  Mackay,  [1910]  S.  C.  714  ;  47  Sc.  L.  E. 
[654— Ct.  of  Sess. 

97.  Prospective  Order — Award  Terminating 
at  Future  Date — Jurisdiction  of  Arbitrator — 
Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58),  Sched.  I.  (16).] — In  exercising  the  power 
to  review  a  weekly  payment  which  is  conferred 
by  Sched.  I.  (16)  of  the  Workmen's  Compensa- 
tion Act,  1906,  it  is  not  competent  for  the  county 
court  judge  to  make  a  prospective  award,  inas- 
much as  his  function  in  awarding  compensation 
is  confined  to  ascertaining  what  is  the  workman's 
earning  capacity  at  the  time  of  the  application 
to  review,  and  he  is  not  entitled  to  pronounce  a 
judgment  beforehand  the  validity  of  which 
would  depend  on  the  workman's  condition  at  a 
future  date. 

Allan  v.   Thomas  Spowart  ,((•  Co.,  Ld.  ((1906) 

8  Y.  811)  approved  and  followed. 

Baker   v.   Jewell,   [1910]    2   K.  B.  673 ;   79 

[L.  J.    K.  P..  1092  :  103  L.  T.  173  :  3  B.  W. 

C.  O.  503— C.  A. 

98.  Weekly  Payment  Reduced  as  from.  Past 
Date — Ditcrmediate  Paylttents  of  Full  Amount — 
Workmen's  Compensation  Act,  1906  (6  Edw.  7, 
c.  58).  Sched.  I.  (19).] — A  worknuin  w;is  injured 
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I.  Liability  of  Master  for  Injury  to  Servant— 

Continued. 
in  the  course  of  his  einployiiieut,  and  in  respect 
thereof  a  weekly  payment  of  li*.  Id.  was  agi-eed 
to  be  paid  as  compensation.  An  application  was 
bubsequently  made  to  review  this  payment  as 
from  February,  I'JIO,  and  in  June.  1910,  the 
county  court  judge  reduced  the  weekly  payment 
to  10s.,  as  from  February.  The  weekly  sum  of 
14.S.  Id.  was  paid  to  the  workman  until  the  order 
for  the  reduced  jjaymeut  was  made  in  June. 
The  lO.y.  a  week  not  having  been  paid,  the  work- 
man applied  for  liberty  to  issue  execution. 

Held — that  although  the  employer  might 
have  a  right  to  recover  from  the  workman  the 
amount  overpaid  as  from  February,  those  over- 
payments could  not  be  regarded  as  a  payment  in 
respect  of  the  reduced  amount  ordered  to  be 
paid,  and,  therefore,  that  the  employer  was  liable 
to  pay  the  lO.v.  a  week. 
HosEGOOD  &;  HoNS  r.  Wilson,  [I'Jll]  1  K.  B. 

[.30  ;  [1910]   W,  N.   242;  103  L.  T.  616  ;  27 
T.  L.  R.  88— C.  A. 

99.  Injured  Finger-tip  still  Slightly  Tender— 
Terniination  of  Co/njienmtion — Worhmen's  Com- 
■pensatkm  Act,  1906  (6  VAw.  7,  c.  58).  Sched.  I. 
(1)  (/y).] — A  workman  injured  one  finger  in 
Jul}^  1909,  and  compensation  was  2:)aid  under  a 
registered  agreement.  On  November  26th,  1909, 
the  workman  admitted  to  the  employers'  doctor 
that  he  was  able  to  work,  but  on  January  17th, 
1910,  when  the  employers  applied  to  terminate 
the  agreement,  the  tip  of  the  linger  was  still  j 
slightly  tender.  The  arbitrator  terminated  the 
compensation. 

Held — that  the  decision  was  on  a  question  of 
fact,  and  there  was  evidence  to  support  it  ;  and 
that  it  wa«  not  a  proper  case  for  a  suspensory 
award.  1 

Goodall  and  Clakke  r.  Kramer,  3  B.  W.  C.  C. 
[315— C.  A. 

100.  Allou-ance  In  Comjyenaationfur  Faresand 
Lodging — Famllij  Move  and  JolnfJte  Workman — 
Change  of  Ci  renin  dances — Worhinen's  Compema- 
turn  Act,  1906  (6  Edw.  7,  e.  58),  Sched.  I.  (16).] 
— A  workman  was  in  receipt  of  17.y.  M.  a  week 
compensation.  His  employers  then  gave  him 
light  work  at  Cardiff,  some  miles  from  his  home, 
and  tiled  an  application  to  review.  The  county 
court  judge  reduced  the  payments  to  13*-.  a 
week  ;  in  arriving  at  this  figure  he  allowed  the 
man  4s.  Qd.  for  a  week-end  ticket  and  lodging 
allowance,  as  he  had  to  live  apart  from  his 
family  during  the  week.  The  family  then  came 
to  live  in  Carditf,  and  the  employers  filed  a 
further  application  to  reduce  on  the  ground  of 
this  change  of  circumstances.  The  judge  then 
reduced  the  payments  by  a  further  '2s. 

Held — the  decision  was  on  a  question  of  fact, 

and  the  Court  would  not  interfere.  j 

Tafp  Vale  B ailway  Co.  r.  Lane,  3  B.  AV.  C.  C. 

[259,  297— C.  A.  ; 

101.  Mecovcrij  of  Worhmun — Question  of  Fact  \ 
—  Worhinen's  Compensation  Act,  1906  (6  Edw.  7, 
('.  58),  Sched.  1.  (16).] — In  an  application  by 
employers  for  review,  the  arbiter  found  as  a  fact  > 


that  the  wiirkman  was  tit  to  resume  his  former 
work,  or  to  undertake  any  other  form  of  labour 
conducted  on  the  level  of  the  ground  ;  that  in 
the  meantime  it  would  not  be  safe  for  him  to 
climb  ladders  or  steps  (as  his  duties  occasionally 
involved  his  doing),  since  from  want  of  use, 
combined  with  the  effect  of  the  accident,  his 
left  leg  was  weaker  than  the  right ;  that  the 
best  treatment  for  the  left  leg  was  the  immetliate 
resumption  of  such  work  as  the  workman  was 
capable  of.  On  these  findings  the  arbiter  ended 
the  compensation. 

PIeld — that  the  question  whether  the  work- 
man had  or  had  not  recovered  was  a  question  of 
fact,  and  that  the  arbiter  s  finding  could  there- 
fore not  be  interfered  with. 

Anderson  v.  Darngavll  Coal  Co.,  Ld.  [aupra], 
followed. 
McNaughton  and  Sinclair  y.  Cunningham, 

[1910]  S.  C.  980  ;   47  Sc.  L.  R.  781  :   3  B.  W. 
C.  C.  576,  577— Ct.  of  Sess. 

102.  Recoverij  of  Worhman — Termination  of 
Weekly  Paymeivts — Supervening  Incapacity — 
Fresh  Application  hy  Worhman — Competency — 
Workmen's  Compensation  Act,  1906  (6  Edw.  7. 
c.  58),  Sched.  I.  (12).]— Where  the  sheriff  has 
already  found  that  a  workman's  incapacity  has 
ceased,  and  has  terminated  the  weekly  payments, 
an  application  by  the  workman  for  compensation 
on  the  ground  of  supervening  incapacity,  caused 
through  the  injury  sustained  by  him,  is 
incompetent. 

Cadenhead  v.  Ailsa  Shipbuilding  Co.,  Ld., 
[47  Sc.  L.  R.  784  ;  3  B.  W.  C.  C.  581— Ct.  of 

Sess. 

(p)  Serious  and  Wilful  Misconduct. 

103.  '■  Serious  and  Permane/U  Disahlemcnt  " — 
Loss  of  Toj)  Joints  of  Two  Finyers  of  Right  Hand 
—  Workmen's  Compensation  Act,  1906  (6  Edw.  7. 
c.  58),  s.  1  (2)  (p).] — A  boy,  in  disobedience 
to  orders,  was  cleaning  a  machine  in  motion  ; 
his  right  hand  was  drawn  into  the  machine,  and 
the  top  joints  of  the  first  and  third  fingers  torn 
off.  The  county  court  judge  held  that  the  injury 
was  attributable  to  the  serious  and  wilful  mis- 
conduct of  the  workman,  but  that  it  resulted 
in  serious  and  permanent  disablement,  and  he 
therefore  awarded  compensation. 

Held — that  the  injury  resulted  in  permanent 
disablement,  and  that  there  was  evidence  to 
support  the  finding  that  the  disablement  was 
serious. 

HopwooD   V.  Olive  and   Partington,  Ld., 
[102  L.  T.  790  :  3  B.  W.  C.  C.  357— C.  A. 

104.  Breach  of  Mule — Prima  facie  Evidence  of 
Misconduct — Fact  or  Law — Workmen's  Com- 
pensation Act,  1906  (6  Edw.  7,  c.  58), «.  1  (2)  (c).] 
— While  the  breach  of  a  rule  does  not  2^er  se 
infer  serious  ami  wilful  misconduct,  it  is  yet 
such  2)rimd  facie  evidence  of  misconduct  as, 
taken  with  the  facts  found  proved,  may  justify 
an  arbiter's  finding  of  serious  and  wilful  miscon- 
duct, which  is  a  finding  in  fact  and  not  in  law, 
DoNNACHiE  V.  United  Collieries,  Ld.,  [1910] 

[S.  C.  503  ;  47  Sc.  L.  R.  412— Ct.  of  Sess. 


389 


MASTER  AND   SEEVANT. 


390 


I.  Liability  of  Master  for  Injury  to  Servant  — 

Coittinucd. 

105.  J//«fr  Crossliiij  Shaft  Bottom— Xo  Special 
Rule  —  Worliineits  Compensation  Act,  1906 
(6  Eilw.  7,  c.  58),  -y.  1  (2)  (<■).]— A  miner  in  order 
to  get  a  screw  key  wherewith  to  repair  a  break- 
down in  the  pit,  the  repair  of  which  was  a 
matter  of  some  urgency,  was  crossing  the  bottom 
of  tlie  shaft  instead  of  going  round  by  the 
'•  Boutgate"  or  by-pass  provided  for  the  purpose, 
when  he  was  injured  by  the  cage  descending 
unexpectedly.  The  shaft  bottom  was  regarded 
as  notoriously^  dangerous,  but  there  was  no 
special  rule  prohibiting  miners  from  crossing  it. 

In  a  claim  by  the  miner  for  compensation,  the 
arbiter  found  tliat  the  claimant  had  been  guiltj^ 
of  serious  and  wilful  misconduct. 

Held — that  there  was  evidence  on  which  the 
arbiter  might  properly  find  as  he  did. 

Leishmann  v.  William   Dixon,  Ld.,  [11)10] 

[8.  C.  498  ;  47  Sc.  L.  R.  410  ;  8  B.  W.  C.  C. 

5(j(j— Ct.  of  Hess. 

(q)  Sub  contracting,  etc. 

106.  Work  "  inulertake/i"  hij  Principal  — 
SlMtini/  Ji'ink  Venture  Inj  Trades^men — Wor\mcn\'^ 
Conipenxation  Act,  11)06  (6  Edw.  7,  c.  ."iS), .,.  4.]  — 
Tlic  respondents,  two  shopkeepers  and  tlie  keeper 
of  a  billiard  saloon,  were  minded  to  join  together 
in  running  a  slcatiug  rink.  They  bought  an 
existing  iron  structure  and  made  a  contract  with 
one  H.  for  its  removal  and  re-erection.  The 
ai)plicant,  while  employed  on  this  work  by  H., 
was  injured  by  accident,  and  in  respect  of  his 
injuries  he  claimed  compensation  from  the 
respondents. 

Held — that  the  work  in  which  the  applicant 
was  injured  was  not  undertaken  in  the  course  of 
or  for  the  purposes  of  the  respondents'  trade  or 
business  and  that  therefore  they  were  not  liable 
to  pay  compensation. 

Skates  r.  Jones  &  Co.,  [llilo]  2  K.  B.  DuS ; 

[79  L.  J.   K.  B.  11G8;    103    L.    T.    408;    26 

T.  L.  K.  643  ;  3  B.  W.  C.  C.  460— C.  A. 


(r)  Workman  and  Employer. 

107.  Professional  Football  Plai/er — Workmen's 
Conipeimit'ion  Act,  1906  (6  Edvs'.  7,  c.  r,S),  ss.  1, 
13.] — The  applicant  was  engaged  by  the  Crystal 
Palace  Football  Company,  Ld.,  as  a  pro- 
fessional football  player  at  a  weekly  wage,  and 
he  agreed  to  give  his  whole  time  to  the  club,  to 
attend  regularly  to  training,  and  to  observe  the 
training  and  general  instructions  of  the  club. 
While  playing  in  a  football  match  the  applicant 
met  with  an  accident  which  incapacitated  him 
from  earning  wages  in  any  suitable  employment. 

Hkld — that  the  applicant  was  a  "workman  " 
within  the  definition  in  sect.  13  of  the  Work- 
mrui's  Compensation  Act,  1906,  and  that  lie  was 
<'iitilled  to  com))ensation. 
Walker  (-.Crystal  I'alace  Football  Ci.un, 

[1910]    1    K.  B.  87  ;  79   L.  J.  K.  B.  229  :   lol 

L.  T.  645  ;    26  T.  L.  11.  71  ;  54  Sol.  Jo.  65  ;    3 
I).  W.  C.  C.  53— C.  A. 


108.  Fisherman — Reninneration  htj  Share  in 
Profits — Guaranteed  Weeldij  Wage —  WorlimenH s 
Compensation  Act,  1906  (6  Eclw.  1,  c.  58),  s.  7  (2).] 
— A  member  of  a  crew  of  a  fishing  vessel  whose 
remuneration  is  a  share  in  the  profits,  but  who  is 
guaranteed  a  certain  minimum  weekly  wage  in 
the  event  of  his  share  not  amounting  to  that 
sum,  is  remunerated  by  a  share  of  profits  within 
sect.  7  (2)  of  the  Workmen's  Compensation  Act, 
1906,  and  is,  conseciuently,  outside  the  Act. 
Admiral  Fishing  Co.   r.  Robinson,  [1910] 

[1   K.  B.  540;  79  L.  J.  K.  B.  551  ;  102  L.  T. 

203  ;  26   T.    L.    E.   299  ;    54    Sol.  Jo.   305  ;  3 

B.  W.  C.  C.  247— C.  A. 

109.  Music  Teacher — JForlnnen's  Compensation 
Act,  1906  (6  Edw.  7,  c.  58),  .5.  13.]— P^-r  Cozens- 
Hardy,  M.R. — A  skilled  music  teacher  who  gives 
lessons  to  a  pupil,  either  in  his  own  house  or  in 
the  pupirs  house,  cannot  be  regarded  for  the 
purposes  of  the  Workmen's  Compensation  Act. 
1906,  as  the  "workman"  and  the  pupil  as  the 
"  employer." 

Simmons  ;•.   Heath  Laundry  Co.,  [1910]    1 

[K.   B.  543  ;  79  L.  J.  K.  B.   395  ;  102  L.  T. 

210;    26    T.    L.  R.  326;    54    Soh   Jo.   392;  3 

B.  W.  C.  C.  200— C.  A. 

See  S.  C.  under  I,  1  (rf)  (2),  supra. 

110.  Police  Constable  Actinc/  as  Fireman — 
Police  Act,  1893  (55  &  57  Vict.  c.  10),  s.  1— 
Workmen's  Compensation  Act,  1906  (6  Edw.  7, 

c.  58),  s.  13.] — When  a  police  constable  acts  as  a 
fireman  in  pursuance  of  any  duty  under  an  Act  of 
Parliament,  he  is  acting  as  a  member  of  a  police 
force,  and  is  not  a  '•  workman  "  within  the  mean- 
ing of  sect.  13  of  the  Workmen's  Compensation 
Act,  1906. 

Sudell  v.  Blackburn  Corporation.  3  B.  W. 
[C.  C.  227— C.  A. 

111.  Ta.vicah  Pricer — Ilemuneration  hij  Share 
of  Takings— Absence  of  Control —  Workmen's  Com- 
pensation Act,  1906  (6  Edw.  7,c.  58),  s.  13.]— Taxi- 
cab  drivers  who  obtained  cabs  from  the  respon- 
dents were  paid  by  a  percentage  of  their  daily 
takings.  When  they  left  the  respondents'  yard 
each  day  with  the  cabs  they  went  where  tliey 
pleased.  It  was  admitted  that  except  by  refusing 
to  let  a  driver  have  a  cab  the  next  time  he  applied 
for  one  the  respondents  liad  no  control  over  the 
drivers  and  could  not  dismiss  them.  A  driver 
having,  wliile  endeavouring  to  start  the  engine 
of  one  of  the  respondents'  cabs,  received  injuries, 
from  the  effects  of  which  he  died,  his  widow 
claimed  compensation  under  the  Workmen's 
Compensation  Act,  1906. 

Held— that  the  legal  relation  of  the  respou- 

tlents  and  the  driver  was  not  that  of  master  and 

servant,  and  therefore  that  the  respondents  were 

not  liable  to  pay  compensation  under  the  Act. 

Doggett  r.   Waterloo  Taxi-Cab  Co.,   Ld., 

[1910]  2  K.  B.  336  ;  79   h.  J.  K.  B.  1085  :  102 

L.  T.  S74  ;  26  T.  L.  R.  I'.ll  :  54  Sol.  Jo.  541  ;  3 

!'..  \V.  ('.  C.  371-C.  A. 

112.  7'o.ri('ii//  Driver  —  Workmen's  Compensa- 
tion Act,  1906  (6  Edw.  7,  e.  58),  s.  13.]— A  taxicab 
(.Iriver  occasionally  took  a  cab  fur  the  ilay  from 
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I.  Liability  of  Master  for  Injury  to  Servant— 

Continued, 
the  respoudents'  yard.  He  agreed  to  pay  75 
per  cent,  of  his  receipts  to  the  respondents 
antl  accepted  conditions  as  to  tlie  purchase  of 
petrol  and  the  wearing  of  a  uniform.  There 
was  little  or  no  control  exercised  over  him 
though  the  words  '•  servant  "  and  "  dismissal  " 
occurred  on  notices  issued  by  the  owners  to  the 
drivers  and  to  the  public. 

Held-  -that  the  contract  between  the  parties 
was  not  one  of  service,  and  consequently  the 
(hivcr  was  not  a  workman  within  the  meaning 
of  I  lie  Act. 

Doggdt  v.  Waterloo  Ta.vlcah  Co.,  Ld. 
(jtiipni)  followed. 

Bates-Smith  r.  General   Motor    Cab  Co., 
[Ld..  3  B.  W.  C.  C.  500— C.  A. 

113.  Master  and  Owner  of  Vesml — ^•Contract  of 
Service"' — "  Thirds''  or  Sharing  System  —  Woi-k- 
men's  Compensation.  Act,  1906  (6  Edw.  7,  c.  o8), 
s.  13. J — A  vessel  was  sailed  on  the  "thiols"  or 
sharing  system,  under  which  the  owner  took 
one-third  of  the  gross  freights,  the  master  taking 
the  other  two-thirds.  The  owner  found  the 
vessel  and  gear,  and  paid  for  repairs  and  oil  for 
the  lights.  The  master  engaged  what  crew  he 
pleased,  victualled  the  vessel,  and  paid  the  crew 
and  harbour  dues,  making  what  contracts  lie 
thought  tit  to  take  cargo  to  any  place  he  pleased. 

Held — that  there  was  no  contract  of  service 
between  the  owner  and  master  within  the  mean- 
ing of  sect.  13  of  the  Workmen's  Compensation 
Act.  1906. 

Boon  r.  Quance.  102  L.  T.   443  ;  3  B.  W.  C.  C. 
[106— C.  A. 

114.  Master  of  Small  Vessel  Paid  by  Tico-t  hi  rds 
«/'  the  Gross  lieceipts—No  Evidence  Given  hy 
Owners — Workmen's  Compensation,  Act,  1906  (6 
Edw.  7,  r.  58),  s.  1  (1),  13.] — The  dependants  of 
the  master  of  a  small  vessel  claimed  compen- 
sation for  his  death.  The  man's  widow  said  that 
he  was  the  servant  of  the  owners,  and  she  pro- 
duced books  showing  that  he  received  two- 
thirds  of  the  gross  receipts  out  of  which  he  paid 
the  ship's  disbursements  and  expenses.  The 
owners  called  no  evidence  as  to  the  relationship 
Ijetween  the  master  of  the  vessel  and  themselves. 

Held — that  on  these  facts  there  was  evidence 
to  supi)ort  the  tinding  of  the  county  court  judge 
that  a  contract  of  service  existed  between  the 
master  and  the  owners. 

JiooHY.  Quance  (supra')  distinguished. 
Jones  I".  Owners  of  ,S.  "Alice  and  Eliza." 
[3  B.  W.  C.  C.  495— C.  a. 

115.  Co- Owner  of  iShijJ  Employed  as  Master  hy 
Managing  Owner — R'lght  of  Master'' s  Dependants 
to  Mecover  Compensation  from.  Managing  Owner 
—  Worlmen's  Compensation  Act,  1906  (6"Edw.  7, 
c.  58),  .«.  13.] — A  person  who  owned  ten  sixty- 
fourth  shares  of  a  trading  schooner  was  employed 
as  master  by  the  managing  owner,  and  met  his 
death  while  in  the  course  of  his  employment. 

Held — in  the  absence  of  any  proof  of  partner- 
ship or  joiut-adveuture  in  a  course  of   trading, 


that  the  master  was  a  "workman"  and  his 
dependants  were  entitled  to  recover  compensation 
from  the  managing  owner. 

Ellis  v.  Ellis  .<;•  Co.  ([1905]  1  K.  B.  324) 
distinguished. 

Sharps  r.  Carswell,  [1910]  S.  C.  391  ;  47  Sc. 
[L.  R.  335  ;  3  B.  W.  C.  C.  552— Ct.  of  Sess. 

116.  Coal  Trimmer— Ship- Age)ds— Regulations 
of  Leith  Dock  Co m mi. is i oners  Ilegarding  Loading 
of  Coal — Squad  of  Coal  Trimmers  with  Head  Man 
Selected  hy  Commissioners  —  Workmen's  Com- 
pensation Act,  1906  (6  Edw.  7,  c.  58),  .i.  13.]  — 
Circumstances  where  held  that  a  member  of  a 
squad  of  coal  trimmers,  who  had  received  injuries 
by  accident  arising  out  of  and  in  the  course  of 
his  employment  in  Leith  Docks,  was  not  em- 
ployed by  the  liCith  Dock  Commissioners,  nor 
by  the  head  of  the  squad  to  which  he  belonged, 
nor  by  the  registered  owners  of  the  ship,  but 
was  in  the  employment  of  the  agents  for  the 
ship  at  Leith. 

Gorman  v.  Gibson  &  Co.,  [1910]  S.  C.  317;  47 
[Sc.  L.  R.  394— Ct.  of  Sess. 

117.  Letter  Fi-rer — Canvassing  for  Orders — 
1  ( 'orkman  or  Independent  Contractor —  Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58),  s, 
13.] — A.,  a  letter  fixer,  claimed  compensation 
under  the  Workmen's  Compensation  Act,  1906, 
from  a  firm  of  enamel  letter  makers  from  whom 
he  frequently  obtained  work,  and  at  whose  place 
of  business  he  was  in  the  habit  of  calling 
regularly,  with  a  view  to  obtaining  employment. 
A.  was  in  no  way  precluded  from  accepting  work 
from  others,  and  might  refuse  any  particular  job 
offered  him.  He  occasionally  canvassed  among 
shopkeepers  to  fix  letters  on  behalf  of  the  firm, 
and  where  he  did  so  was  jmid  only  in  respect  of 
the  orders  he  received.  He  was  paid  by  the 
piece,  and  had  to  pay  his  own  expenses.  The 
arbiter  found  that  the  claimant  was  a  "  work- 
man" within  the  meaning  of  sect.  13  of  the  Act, 
and  not  an  independent  contractor. 

Held — that   the   Court   could   not    interfere 
with  the  arbiter's  finding,  as  the  facts  entitled 
him   to  draw   the   inference    that    A.    was    a 
'■  workman  "  within  the  Act. 
Taylor    r.    Burnham    &    Co.,    [1910]    S.  C. 

[705  ;  47  Sc.  L.  R.  643  ;  3  B.  W.  C.  C.  569— 
Ct.  of  Sess. 

118.  Earnings  —  '^Remuneration" —  Whether 
over  £250  a  Year — Chief  Steward  on  Steamsliij)^ 
Bonus — Profits  on  Sale  of  Liquor — Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58),  s.  13.] 
— The  chief  steward  on  board  a  steamship 
received,  in  addition  to  his  salary,  a  bonus  of  £2 
a  month,  which  was  described  in  the  accounts 
as  "conditional  money,"  and  which  was  paid  to 
him  when  the  employers  were  satisfied  with  his 
work.  He  was  also  supplied  by  his  employers 
with  bottles  of  whisky  at  4.<.  each,  which  he 
retailed  at  6^7.  a  glass,  making  a  profit  on  each 
bottle  sold,  which  he  was  entitled  to  keep  for 
himself. 

Held— that  the  bonus  and  the  profit  realised 
on  the  sale  of  bottles  of  wliisky  must  be  taken 
into  account  iu  cousidering  the  amount  of  the 
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I    Liability  of  Master  for  Injury  to  Servant  — 

Ciiiittiiinul. 
chief  steward's  "  remuneration  "  for  tlic  purposes 
of  sect.  13  of  the  Workmen's  Compensation  Act, 
190G. 
Skailes  c.  Blue  Anchou  Line.  Lu.,  [i'JlO] 

rW.  N.267  ;  27  T.  L.  E.  Hi) ;  5.-.  Sol.  Jo.  J07— 

C.  A. 

119.  "  Employe)'  " — Sprr'ices  of  a  Pen-on  Tern- 
jjortiri/i/  Lent — T/iresJii/i//  Machine — -Bond  Man 
—  WoA'nienit  Compensation  Art  ((!  Edw.  7,  r.  .'iS), 
s.  13.] — Tlie  respondents  were  owners  of  a,  thresh- 
ing m.achine  which  they  let  out  on  hire  to 
farmers.  They  were  bound  by  statute  to  have 
three  men  to  attend  the  machine,  two  to  look 
after  the  engine  and  a  third  as  a  "  road  man." 
At  farms  the  road  man  acted  as  assistant  in  the 
threshing,  being  paid  for  this  by  the  fanner  and 
not  by  the  respondents.  While  engaged  in  the 
threshing  the  applicant  was  injured. 

Held — that  there  was  evidence  to  support  the 
county  court  judge's  finding  of  fact  that  the 
respondents  were  the  man's  employers  and  not 
the  farmer. 

Reed  r.  Smith,  Wilkinsons  Co.,  3  B.  W.  C.  C. 
[223— C.  A. 

120.  "  Un\jloyer"  —  Workman's  Wages  Paid 
through  a  Stevedore — Worhmen's  Comj)ensation 
Act,  1906  (()  Pdw.  7,  c.  TsS),  s.  13.]— A  workman 
was  drowned  while  mooring  a  ship  of  the 
respondents;  he  was  paid  by  a  stevedore,  who 
worked  for  the  respondents  and  other  firms. 
The  respondents  contended  that  he  was  em- 
ployed by  the  stevedore  and  not  by  them.  The 
stevedore  gave  evidence  that  the  money  was 
paid  through  him  merely  for  the  convenience 
of  the  respondents.  The  county  court  judge 
held  that  the  man  was  employed  directly  by 
the  respondents  and  not  by  the  stevedore. 

Held— that  it  was  a  question  of   fact,  and 

that  there  was  some   evidence  to  support  the 

county  court  judge's  decision. 

Pollard  c.  Goole  and  Hull  Steam  Towing 

[Co.,  Ld.,  3  B.  W.  C.  C.  360—0.  A. 

(s)  Contracting  Out. 

121.  Certified  Scheme  —  Jurixiiction —  Work- 
men's  Compen-tation  Act,  11)06  (6  Edw.  7,  c  .58), 
s.  3.] — A  workman  agreed  that  the  provisions  of  a 
duly  certified  scheme  should  lie  substituted  for 
the*  provisions  of  the  Workmen's  Compensation 
Act,  1906.  The  workman  having  died  from  lead 
poisoning,  his  widow  applied  for  compensation 
under  the  Act. 

Held — that  the  workman,  having  come  into 
the  scheme,  was  for  all  purposes  outside  the  pro- 
visions of  the  Act,  and,  therefore,  the  applicant 
was  not  entitled  to  an  award  of  compensation 
under  the  Act. 
Horn    r.    Lords    Commissioneu.s    ok    the 

[Admiralty,  [1911]  1  K.  B.  24  :  [1910]  W.N. 
242;27T.  L.  K.  84— C.  A. 

122.  Agreement  Siitixeqiient  to  Injurg  —  Xot 
Ansistini/  Medical  Referee—  Worhmen'x  Comjtehsa- 
tion  Act,  1906  (6  Edw.  7,  c.  ."iS),  -s-.  (3)  (i.).]— An 


injured  workman  iiia,dc  a  writ  It'll  aj^reement 
with  his  employers  under  wliieii  he  accepted 
the  full  compensation  tlue  to  him  under  the 
Act  as  long  as  he  was  totally  tlisabled  by  the 
accident.  He  also  agreed  that  he  would  sub- 
mit himself  under  certain  circumstances  to  the 
medical  referee  of  the  district  in  the  event  of  any 
dispute  arising  as  to  his  fitness  for  employment, 
and  that  if  he  refused  to  assist  in  the  application 
for  examination  by  the  medical  referee  all  further 
rights  to  compensation  in  respeot  to  the  .accitlent 
should  cease. 

Held— that  the  jienal  clause  at  the  end  of  the 
agreemoiW",  was  a  contracting  out  of  the  Act,  con- 
trary to  sect.  1  (iii.). 
British  and  South  American  Steam  Navi- 

[fiATiox  Co.,  Ld.  v.  Neil.  3  B.  W.  C.  C.  413 
— C.  A. 

(t)  Surgical  Operations. 

Sec  also  No.  40,  supra. 

123.  Unreasonahle  liefiisal  to  Suhntit  to  Simjile 
Surg  ica  I  Operation —  Conti  nved  Incapacitg — 
Burden  of  Proof — Worhmeiix  Compensation  Act, 
1906  (6  Edw.  7,  c.  5S),  s.  1.]— When  a  workman 
refuses  to  submit  to  an  operation,  two  questions 
arise.  First,  AVas  the  refusal  unreasonable  ? 
Secondly,  Is  the  continued  incapacity  the  result 
of  the  refusal  or  the  original  accident  1  Where, 
therefore,  the  refusal  was  unreasonable,  but 
there  was  a  conflict  of  medical  testimony  as  to 
the  probable  success  of  the  operation,  it  was 

Held — that  the  arbitrator  was  entitled  to 
come  to  the  conclusion  that  the  employers  had 
not  discharged  the  burden  on  them  of  showing 
that  the  continued  incapacity  was  not  due  to 
the  accident. 

Warnchen  v.  Richard  Moreland  ^'  Son,  Ld. 
([1909]  1  K.  B.  184)  and  Ttitton  v.  Owners  of 
S.S.  "  Majestic  "  ([1909]  2  K.  B.  54)  considered 
and  applied. 
Marshall  c  Orient  Steam  Navigation  Co., 

[Ld.,  [1910]   1    K.  B.  79  ;  79  L.  J.  K.  B.  204  ; 

101  L  T.  584  ;  26  T.  L.  R.  70  ;  54  Sol.  Jo.  .50  ; 
3  B.  W.  C.  0.  15— C.  A. 

124.  Rcaxonohlene.sx  if  the  Injured  WorJtman 
in  Refusint/  to  ['mlrnio  on  Ojienition — Question  of 
Fact— Work  mens  i'om  penxotion  Act,  1906  (6 
Edw.  7,  c.  -^S},Sched.  I.  (1)  (/>).]— A  workman, 
after  being  for  some  long  period  in  receipt  of 
compensation,  refused  to  undergo  an  operation. 
On  an  application  to  review,  the  employers" 
doctors  were  unanimous  as  to  the  advisability 
and  as  to  the  strong  probability  of  the  success  of 
the  suggested  operation.  The  workman  called 
two  doctors,  whose  ojiinions  disagreed. 

Held — that  the  finding  of  the  county  court 
judge  that  this  workman  was  not  unreasonable, 
was  a  fact  which  could  not  be  upset  on  appeal. 
RuABON  Coal  Co.  r.  Thomas,  3  B.  W.  C.  C.  32 

[—0.  A. 
(u)  Industrial  Diseases. 

125.  Xames  and  Addre.^ses  of  Former  IJmplogers 
— Falxe  Statement— Jiar — ^\'orhmen\1  Comj>e'nxa- 
tion  Act,  1906  (6  Edw.  7,  c.  58),  s.  8, sub-s.  (1)  (o).] 
—In  an  arbitration  under  the  Workmen's  Com- 
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I.  Liability  of  Master  for  Injury  to  Servant —  ' 

CoNiiiiunl. 
pensatiou  Act,  I'.JUli,  A.  claimed  compensation 
from  B.  (his  last  employer)  on  the  gromid  that  he 
was  suffering  from  the  industrial  tlisease  of  lead 
poisoning.  He  produced  in  i)ruccss  a  list  of  the 
names  and  addiesscs  of  former  emjiloycrs  as 
required  by  sect.  8,  sub-sect.  (1)  (r)  (/"),  of  the 
Act.  Ill  the  condescendence  annexed  to  his ! 
claim  he  falselj'  stated  that  he  had  not  used 
white  lead  when  employed  by  these  persons.  It 
did  not  appear  that  V>.  was  prejudiced  by  this 
false  statement.  I 

Held— that  A.  was  not  barred  thereby  from 
claiming  compensation  under  the  Act. 
Taylor  r.  Burnham  &  Co.,   [1910]  S.  C.  705  : 

[47  Sc.  L.  R.  fi-t3  :    3  B.  W.  (,!.  ('.  .569— Ct.  of 

Sess. 

2.  Under  Employer's  Liability  Act,  1880. 

126.  '■  WorlniKin  " — ■'  Seaman  ' — '•  llitjqpr"  at 
Donlt—Mercliant  SJiij)j>i>i!/  Act,  ]8.-)4  (l'7  &  18 
Vict.  c.  104),  ii.  2 — IJiiiphii/crs  and  Worlunen  Act, 
1875  (38  &  39  Vict.  c.  '90).  -v.  U— Employers' 
Liaiiliti/  Act,  1880  (43  &  44  Vict.  c.  42),  s.  8— 
Merchant  Sliippinr/  Act,  1894  (57  &  58  Vict.  I 
c.  60),  s.  742.] — The  word  "seaman"  in  the  I 
Employers'  Liability  Act,  1880,  is  not  defined  by 
the  Merchant  Shipping  Act,  1854,  but  bears  its 
ordinary  signification,  and  does  not  include  a 
"  rigger,"  a  man  who  is  casually  employed  in  j 
warping  a  yessel  from  one  side  of  a  dock  to 
another. 

Decision  of  C.  A.  ([1909]   2  K.  B.   811  :  78 

L.  J.   K.  B.   1165  ;  101   L.  T.  366  ;    25  T.  L.  R. 

761  ;  53  Sol.  Jo.  715)  affirmed. 

aiACBETH   &   Co.  r.    Chislett,   [1910]  A.   C. 

[220  ;  79  L.  J.  K.  B.  376;  102  L.  T.  82;  26 

T.  L.  R.  268  ;  54  Sol.  Jo.  268;  47  Sc.  L.  R. 

623— H.  L. 

3.  Apart  from  Workmen's  Compensation  and 
Employers'  Liability  Acts. 

See  aho  Xo.  IS,  siij/ra. 

127.  Common  Enjphyment — Workman  Tra- 
relling  hy  Trainfrom  Work — Train  BeJony'Diy  to 
U/npIoy/'j-s — Accident  irJiile  Worlinuni  in  Train — 
Kegligence  of  Another  Employee — Fatal  Acci- 
dents Act,  1846  (9  &  10  Vict.  c.  93).]— The 
respondents  were  owners  of  a  colliery  and  of  a 
railway  in  connection  with  it,  and  supplied  a 
train  on  their  railway  by  which  their  workmen 
could  travel  to  and  from  their  work.  There  was 
no  obligation  on  the  workmen  to  use  the  train, 
but  no  one  excepting  the  respondents'  workmen 
was  allowed  to  use  it. 

A  workman  while  travelling  from  his  work  on 
the  train  was  killed  in  consequence  of  the 
negligence  of  a  servant  of  the  respondents  who 
was  engaged  in  repaiiing  a  bridge  over  the  line. 

In  an  action  against  the  respondents  to  recover 
damages  under  the  Fatal  Accidents  Act,  1846  : — 

Held — that  the  defence  of  "  common  employ- 
ment" was  a  good  answer  to  the  claim,  as  the 
accident  had  been  caused  by  the  negligence  of  a 
fellow-servant  while  the   deceased  was  still  in 


tlio    position    of   a    workman  employed    l)y    the 

respondents. 
Decision  of  C.  A.  ([1909]   1    K.  B.  530;    78 

L.  J.  K.  B.  452  ;   100  L.  T.  314  ;  25  T.    L.  R. 

218  ;  53  Sol.  Jo.  214)  affirmed. 

CoLDRick  r.  Partridge,  Jones  &  Co.,  Ld., 

[1910]  A.  C.  77;    79  L.  J.  K.  B.  173:    101 

L.  T.  835  ;  26  T.  L.  R.  164  ;  54  Sol.  Jo.  132  ; 

47  Sc.  L.  R.  610— H.  L. 

128.  ITarhoiir  Comniixxioners — Z'xeof  Crane  Let 
to  Dixcliarye  Caryo — Injury  to  Seaman  J'idoadiny 
Vesxel — Xeyliyenre  of  Craneman  Fonnd  hy  .lory 
—  Genera  I  Ser  va  n  t — Pa  rticu  la  r  Emp  loym  ent— 
LiaMlity  of  Ifarhour  Commissioner^.^  — •  Tlie 
respondents  were  proprietors  of  a  harl)our  with 
quays.  As  part  of  the  plant  there  were  travel- 
ling cranes  for  unloading  vessels  at  the  quaj-s. 
A  shipowner  having  applied  foi'  the  use  of  one' of 
the  cranes,  whicli  was  managed  by  a  man  in  the 
service  of  the  respondents,  and  the  hirer  having, 
as  found  by  the  jury,  no  authority  to  control  the 
craneman,  except  as  to  the  time  of  raising  and 
lowering  the  buckets  : — 

Held — on  the  facts,  in  an  action  by  a  seaman 
engaged  in  uidomling  a  vessel  who  was  injured  by 
the  negligence  of  the  craneman  in  lowering  the 
bucket,  that  the  craneman  was  not  the  servant  uf 
the  hirer,  and  the  respondents  were  liable  in 
damages  for  the  injury  to  the  seaman. 

Bomiraa  v.  Lainq.  Wharton  and  JDiocn  Con- 
struction Syn(licate\[\S'.y.)]  1  Q.  B.  629)  con- 
sidered. 

Decision  of  C.  A..  Jivland  (  [1910]  2  I.  R.470) 
affirmed. 

M'Cartan    r.    Belfast    Harbour    Commls- 
[SIOXERS,  44  I.  L.  T.  223— H.  L.  (I.). 

129.  Common  Employment — Breach  of  Statu- 
tory BeyulatioHS — Coal  3fines  Regulation  Act, 
1887  (50  &  51  Vict.  c.  58),  ss.  49,  50— Coal 
Mines  Begulation  Act,  1896  (59  &  60  Vict. 
e.  42).] — Statutory  defences  to  proceedings  of 
a  criminal  nature  in  respect  of  offences  under 
the  Coal  Mines  Regulation  Acts  are  only 
defences  in  such  proceedings,  and  are  not  statu- 
tory defences  in  civil  proceedings  based  on 
the  non-performance  of  statutory  duties.  Con- 
sequently, if  a  breach  of  statutory  duties  is 
alleged,  it  is  no  defence  to  the  owners  in  civil 
proceedings  that  they  have  done  the  best  in 
their  power  to  ensure  compliance  with  the 
statutory  regulations,  and  that  the  negligence 
which  has  caused  damage  to  one  of  their  servants 
is  the  negligence  of  a  fellow-servant. 

Xew  trial  ordered  (Cozens-Hardy,  M.R.,  dis- 
senting). 
David   r.   Britannic    Merthyr    Coal    Co., 

[1909]  2  K.  B.  146  ;  78  L.  J.  K.  B.  659  ;  lOU 

L.  T.  678  ;  25  T.  L.  R.  431  ;  53  Sol.  Jo.  398— 

C.A. 

Held,  on  appeal— that  the  jury  had  been 
misdirected  in  being  told  that,  unless  they  were 
of  opinion  that  there  was  evidence  that  the 
owner  had  connived  at  the  breach  of  the  regula- 
tions in  question,  they  ought  to  find  a  verdict 
for  him. 

Decision  of  C,  A.  {supra)  affirmed  on  different 
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I.  Liability  of  Master  for  Injury  to  Servant  — 
ContuiKcd. 

grounds,  some  of  the  reasous  given  by  C.  A.  being 

dissented  from. 

Britannic    Merthyr  Coal  Co.    v.    David, 

[1910]    A.  C.  74  ;    79  L.  J.  K.   B.   1.53  ;    101 

L.  T.  833  ;  26  T,  L.  R.  16i  ;  54  Sol.  Jo.  l.'.l  ; 

47  Sc.  L.  R.  609— H.  L. 

130.  C(immo»  Enqyloymenf  —  Xegligence  of 
Felhiio-Servtrnt — Pprmnal  Injvnj  Sustained  in 
Conrse  nf  Employ ment — Pririlef/e  {riven  and  En- 
joyed vnde)'  Contract  of  Serriee.] — The  employees 
in  a  large  establishment  belonging  to  the  defend- 
ants, and  consisting  of  numerous  separate 
departments,  were  as  part  of  the  contract  of 
service  entitled  to  purchase  goods  in  any  depart- 
ment at  a  reduced  price.  The  plaintiff,  who  was 
employed  in  the  toy  department  on  the  third 
floor  of  the  building,  while  purchasing  meat  at 
the  butcher's  department  on  the  ground-floor, 
slipped  on  a  piece  of  fat  negligently  (as  found 
by  the  jury)  left  on  the  floor  by  the  butcher,  and 
sustained  severe  injuries. 

Held — that  the  injuries  were  caused  in  the 
course  of  the  plaintiff's  employment  by  the 
negligence  of  a  fellow-servant,  and  that  the 
plaintiff  could  not  sustain  an  action  for  damages 
against  her  employers,  the  defendants. 

Coldrich  V.  Partridge,  Jones  c]'  Co.,  Ld.  (supra), 
applied. 
Waldron     r.     Junior     Army    and     Navy 

[Stores,    Ld.,   [1910]   2   I.   R.  381— C.  A.. 
Ireland. 

131.  Common  Employment — Assault  hy  blaster 
of  Vessel  on  Member  of  Crejo -- Responsihilit y  of 
Oionn-s — Relevancy.'] — A  seaman  brought  an 
action  for  damages  against  the  owners  of  a 
vessel,  in  which  he  'averred  that  when  he  was 
lying  ill  on  board,  the  master,  "  acting  in  the 
course  of  his  employment,  and  in  defenders' 
interest,"  in  order  to  compel  him  to  proceedwith 
his  work,  assaulted  him  and  pulled  him  from  his 
berth,  whereby  his  illness  was  aggravated. 

Held — that  as  the  pursuer  and  master  were 
fellow-servants  the  action  must  be  dismissed  as 
irrelevant. 

DOWNIE   r.    CONNELL     BROTHERS,  ,LD.,    [1910] 
[S.  C.  781  ;  47  Sc.  L.  R.  666— Ct.  of  Sess. 

132.  Negligence  —  Volenti  non  fit  Injuria  — 
Additional  Risk — Defective  Crane — Averments — 
Relevancy.] — In  an  action  of  damages  for  per- 
sonal injuries  at  the  instance  of  a  workman 
against  his  employers  the  pursuer  averred  that 
on  a  date  specified,  while  at  work  as  an  iron- 
moulder,  an  occupation  which  necessitated  his 
working  in  a  stooping  position,  he  was  struck  on 
the  head  by  the  chain  block  of  a  crane  ;  that  on 
a  subsequent  date,  having  remained  in  the  same 
employment,  he  was  again  struck  on  the  head  by 
the  chain  block  of  the  crane  :  that  the  crane  was 
very  inuch  off  the  plumb  and  only  remained 
stationary  at  the  point  of  e(iuilibrium  ;  that  on 
both  occasions  when  the  pursuer  was  struck  it 
was  moving  back  to  that  point  from  the  place 
v/hero  it  liad  been  used  ;  that  the  defenders  were 
aware  of  its  defective  condition  ;  and  that  it  was 
a  source  of  danger  to  anyone  whose  place  of 


work  was  at  or  near  the  lino  of  its  orlut  as  it 
moved  towards  the  poiilt  of  equilibrium. 

Held — that  the  pursuer  could  not  be  pre- 
sumed to  have  undertaken  the  risk  of  the  defec- 
tive condition  of  the  crane,  that  not  being  an 
ordinary  risk  incidental  to  his  employment,  and 
consequently  that,  quoad  both  tlie  occasions 
specified,  issues  must  be  allowed. 

Smitk  V.  Salter  4'  Sons  ([1891]  A.  C.  32.J) 
applied. 

Robertson  v.  Primrose  &  Co.,  [1910]  S.  C. 
I  [111  ;  47  Sc.  L.  R.  147— Ct.  of  Sess. 


IT.  LIABILITY   OF   MASTER  FOR   INJURY 
BY   SERVANT :  SCOPE  OF  AUTHORITY. 


See  also  No.  131,  siq^i-a.  ;  LlBEL  AND 
Slander,  No.  8  ;  Railways,  No.  9  ; 
Shipping,  No.  4. 

133.  Negligence — Scope  of  Employment — Right 
of  Jvry  to  Disregard  Evidence — Trial  Unsatis- 
factory— New  Trial.] — In  an  action  under  Lord 
Campbell's  Act  for  negligently  causing  death  by 
the  respondent's  servant  while  driving  his  motor 
car,  the  jury  found  negligence  and  that  the 
driver  was  acting  in  the  course  of  his  master's 
employment.  The  evidence  was  that  the  driver 
was  driving  the  car  in  the  public  street  towards 
his  master's  house,  but  the  driver  alone  gave 
rebutting  evidence  that,  when  the  death  was 
caused,  he  was  engaged  for  his  own  amusement. 
The  Court  of  Appeal  having  directed  judgment  to 
be  entered  for  the  respondent  (defendant),  and 
the  pleadings  and  trial  being  unsatisfactory  : — 

Held — that  there  must  be  a  new  trial. 

O'Reilly  v.  M'Call,   [1910]   2  L  R.  42  ;   44 
[I.  L.  T.  1— H.  L.  (I.). 

III.  CONTRACTS  BETWEEN  MASTER  AND 
SERVANT  NOT  RELATING  TO  PERSONAL 
INJURIES. 

See  also  Contract,  No.  8  ;  Mines,  No.  7  ; 
Trade,  Nos.  2,  4. 

134.  Contract  of  Employment — Breach — Bis- 
pnte — Subsisting  Claims— Adjustment  and  Set- 
off—  Justices'    Jurisdiction —  Employers     and 

Workmen  Act,  1875  (38  & 39  Vict.  c.  90), 5.  3  (1).]— 
The  respondents  summoned  the  appellant  under 
the  Employers  and  Workmen  Act,  1875,  claiming 
damages  for  a  breach  of  contract  by  the  appellant, 
and  further  claiming  that  the  wages  due  to  the 
appellant  from  the  respondents  be  ascertained, 
and  that  the  respective  claims  for  damages  and 
for  wages  be  adjusted  and  set  off  by  the  Court. 
The  claim  for  tlamages  arose  from  the  fact  tliat 
the  ap{)ellant  and  otlier  workmen  absented  them- 
selves from  work  without  leave,  whereby  the 
respondents'  colliery  was  stoiiped  for  the  day. 
The  magistrate  found  that  there  had  been  a 
breach  of  contract  by  the  appellant,  and  he 
awarded  the  respondents  o.f.  9^/.  damages  and 
5.V.  ad.  costs.  He  further  found  that  iLllTxt.  8d. 
was  due  to  the  appellant  for  wages  and  was 
payable  on  the  following  Saturday.  No  request 
or  application  for  payment  had  been  made  by  the 
appellant.  The  magistrate  held  that  tiie  respon- 
dent's indebtedness  in  the  sum  of  £1  15.s'.  8^/.  to 
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111.   Contracts  between  Master  and  Servant  not 

relating  to  Personal  lnjvLriea-—Co)tfinued. 
the  appellant  constitutcti  a  claim  on  the  part  of 
the  appellant  within  the  meaning  of  sect.  3  (1), 
of  the  Employers  and  Workmen  Act,  1875,  and 
he  set  off  the  damages   and   costs   against  this 


Held  (Moulton,  L.J.,  dissenting)— that  the 
word  "claims"  in  sect.  3  (1)  meant  claims 
whether  put  forward  or  not,  and  that  the  magis- 
trate  was    right   in   taking   into    consideration 

claims  between  the  employer  and  the  workman  i  ilV^^'lV"  "  ^      c  r-.i-r, 

n  i     .1      X-  c   ^       ■  1    •     1    T        alter  the  rate  of  £2i>0  per  annum 

down   to   the   time   of   hearmg,    and   including  i  ^     v/  pci  uunum. 

wages  earned   before  the  hearing  but  payable  I      Held— that  in  the  absence  of  misconduct  on 


leaving  Liverpool  for  Africa,  become  and,  subject 
j  as  hereinafter  provided,  continue  for  two  years, 
or  until  the  date  of  his  leaving  Africa,  in  the 
service  and  emj)loyment  of  the  said  employers  as 
clerk  and  trade  assistant  for  them.  .  .  .  Pro- 
vided always,  liovvever,  that  the  employers  may 
at  any  time  hereafter,  at  their  absolute  discretion, 
terminate  this  engagement  at  any  earlier  date 
than  specified  if  they  may  desire  to  do  so." 
Clause  8  provided  for  A.'s  summary  dismissal  if 
he  should  fail  to  give  satisfaction  or  do  certain 
specified  acts.     A.  was  to  receive  a  salarv  at  and 


two  days  after  the  hearin, 

Decision  of  Div.  Ct.  ([1910]  1  K.  B.  .SSfi 
L.  J.  K.  B.  283  ;  102  L.  T.  40  ;  74  J.  P.  38 
T.  L.  R.  1G9)  affirme 

Keates  v.  Lewis 
[Collieries,  Ld 

L.  J.  K.  B.  722  :  102  L.  T."898  ;  74  J.  P.  292  ; 
20  T.  L.  R.  477  :  54  Sol.  .Jo.  522— C.  A. 


the  part  of  A.  the  employers  were  not  entitled 
under  the  proviso  to  clause  2  of  the  agreement  to 
terminate  A.'s  engagement  witliout  giving  him 
reasonable  notice. 


','.  ^  In^  RE  African  Association,  Ld.,  AND  Allen, 

Merthyr  Consolidated       [1910]  1  k.  B.  396  ;  79  L.  J.  K.  B.  259  ■  102 
.,   [1910]  2  K.   B.  445  ;    79  j  l.  T.  129  ;  26  T.  L.  R.  234-Div.  Ct. 


137.  Power  to  Diftmixx  on  14  7)«_y.s'  Kotlce— 
I  Dismissal  on  Pi/i/ment  of  14  Bnys'  \Vages  in  lieu 
135.  Burgh  Siirret/orSrrriees  Outside  Seope  \  "/  -/Vt^i'/V-e.]— The  plaintiff  was  a  servant  of  the 
of  Employment— Ch'iiin  for  E.rfra  Remuneration  \^(^^^"^^^^^^  company  under  a  contract  which 
—No  Specific  Claim  to  Date  of  Action— Delay—  j  could  be  terminated  by  a  fortnight's  notice.  He 
Burden  of  Proof]— Ihc  appellant's  father,  a  '  was  also  the  secretary  of  a  branch  of  the 
burgh  surveyor,  brought  an  action  against  his  '  Amalgamated  Society  of  Railway  Servants.  In 
employers  for  payment  for  work  done  by  him,  ,  fhat   capacity   he    wrote     a    letter   to   another 


which  he  alleged  was  outside  the  scope  of  his 
official  duties,  which  action  was  continued  on 
his  death  by  the  appellant.  No  express  contract 
to  give  him  extra  remuneration  had  been  made. 
He  was  never  instructed  to  do  any  work  except 
ill  his  capacity  as  burgh  surveyor.  On  three 
occasions  during  his  period  of  service,  which 
lasted  for  thirty-eight  years,  he  accepted  hono- 
raria from  his  employers  for  special  services 
without  reservation  of  any  claims.  With  these 
three  exceptions  he  did  all  the  work  remitted  to  !  defendant 
liim  witliout  any  extra  reraunei'ation,  and  he  took 
no  definite  steps  to  make  good  his  claims, 
although  he  knew  that  his  employers  all  along 
denied  liability. 

Hrld — that  the  pursuer's  delay,  though  not 
an  absolute  bar  to  his  claim,  threw  on  him  the 
onus  of  proving  that  the  work  was  done  by  him 
otherwise  than  as  burgh  surveyor,  and  that  he 
had  failed  to  discharge  the  onus. 

Decision  of  Ct.  of  Sess.  ([1909]  S.  C.  971  :  46 
Sc.  L.  R;  577)  affirmed. 

Mackison's   Trustees   v.    Magistrates    of 

s  [Dundee.   [1910]   W.  N.    67;    [1910]   S.  C. 

(H.  L.j  27  ;  47  Sc.  L.  R.  354— H.  L.  (Sc). 


employee  of  the  defendants  requiring  him  to 
apologise  for  an  accusation  of  theft  he  "had  made 
against  a  fellow  servant,  who  was  also  a  member 
of  the  branch  of  the  Amalgamated  Society  of 
Railway  Servants.  For  writing  this  letter  the 
plaintiff  was  dismissed  by  the  defendants  and 
was  given  14  days'  wages  in  lieu  of  notice.  In 
an  action  claiming  damages  for  wrongful 
dismissal : — 

Held— that  the  action   failed   and  tfeat  the 
were    justified    in    dismissing    the 


plaintiff. 

AUSTWICK    / 

.  Midland  Ry.  Co.,  25  T.  L.  R. 

[728— Grantham,  J. 

On  appeal,  affirmed  by  C.  A.  {see  [1910]  W.  N. 


IV.  DISMISSAL. 

See  also  Nn.  141,  infra  :  Companies,  Xo. 
19  :  Damages"  No.  4:  Injunctions, 

No.  5. 

136.  Agreement   for    Employment— Bight    to 

Dism iss  Servant  Sum marily  —Iteasonahle  Notice.] 

-By  an  agreement  between  a  trading  firm  and  A. 


138.  Construction  of  Bridge  under  Lonil  Art 
—Ferry mil n—Aholif ion  of  (Jtfirc  -('oDijwnsotion 
— Littlehampton  Urban  District  Couuril  {A run 
Bridge)  Act,  1905  (5  Edw.  7,  c.  clxxx.),  s.  6  (0).] 
— A  local  Act  of  Parliament,  passed  for  the  pur- 
pose of  enabling  the  defendants  to  construct  a 
bridge  over  the  river  Arun  and  to  acquire  tlie 
ferry  rights  over  the  river  from  certain  trustees. 
I  stipulated  that  the  defendants  should  pay  com- 
I  pensation  to  any  servants  in  the  regular  employ- 
ment of  the  trustees  who  should  not  be  retained 
in  the  same  or  similar  employment,  and  at  the 
salary  and  on  the  terms  and  conditions  in,  at, 
and  on  which  they  were  employed  by  tlie 
trustees  at  the  date  of  the  execution  of  the 
contract  for  the  construction  of  the  bridge,  in 
respect  of  any  loss  of  office  or  diminution  of 
salary  by  reason  of  the  transfer  of  tlie  untler- 


the  latter  was  to  serve  the  former  on  the  West    taking  by  the  trustees  to  the  defendants, 
Coast   of   Africa  as   clerk  and   trade   assistant.  I      Theplaintiffs,  who  had  been  in  the  employment 
Clause  2  of  the  agreement  provided  as  follows  :    of  the  trustees  as  ferrvmen,  were,  on  the  tran.sfer 
"The  said  [assistant]  shall,  as  and  from  the  date  of    of   the    ferry    undertaking,    continued   by    the 
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IV.  Dismi^^sal — (onfliuiaJ. 

dft'endauts  in  the  ^ame  employment  and  at  the 
same  salary  for  two  years  until  the  completion 
of  the  bridge,  when  they  were  dismissed  by  the 
defendants  without  notice. 

Held — that  the  plaintiffs  were  entitled  to  the 
same  notice  as  the  trustees  would  have  been 
})ound  to  give  them  or  to  wages  in  lieu  of  notice, 
but  that  they  were  not  entitled  to  compensation 
under  the  Act. 

Decision  of  Bucknill,  J.,  affirmed. 
Latter  *•.  Littlehamptox  Urban  District 

[Council,  101  L.  T.    172  ;  78  J.  1".  420  ;  8 
L.  G.E.  211— C.  A. 

139.  &i'rpf  Projit — Serranfs  Denial  accepted  hy 
EnipUyev — "  C'(»/fZ(»««^iy«."]— Where  a  servant 
has  in  fact  been  guilty  of  some  act  of  misconduct 
in  his  employment — for  example,  by  taking  a 
secret  profit — but  the  master  accepts  the  ser- 
vant's denial  of  guilt  and  honestly  comes  to  the 
conclusion  that  the  servant  is  innocent,  then, 
whatever  the  master's  credulity,  the  servant  is 
not  entitled,  in  an  action  for  illegal  dismissal,  to 
rely  on  condonation,  since  no  man  can  condone 
a  wrong  which  he  does  not  believe  has  been 
committed  upon  him. 
Federal  Supply  and  Cold  Storage  Co.  of 

[South  Africa,  Ld.  r.  Angehrn  and  Piel, 

80  L.  J.  P.  C.  1  ;  103  L.  T.  150  ;  2G  T.  L.  R. 
(;2(;— P.  C. 

V.  WAGES:  TRUCK  ACTS. 

[No  iKU-a-rai-Us  in  tliis  vol.  of  the  Digest.] 

VT.  SEDUCTION  OF  SERVANT. 

[No  iiaragraiihs  in  tliis  vol.  of  the  Digest.] 

VII.  APPRENTICES. 

See  aho  Shipping,  Nos.  60,  70. 
140.  ^'Sen-ed a  EegulavApprenticesltip" — yecea- 
n'ltii  of  U'rifi/iy  —Sale  of  Medicine  by  Cheiiiixt — 
U.veiiiptioHfrom  Stamp  Duti/ — Medicines  Sfai)i/> 
Act,  1812  (.•)2  Geo.  3,  p.  ir,6),  s.  2,  and  Sc/ied.] 
— Except  where  it  is  otherwise  provided  by 
statute,  writing  is  necessary  to  constitute  an 
apprenticeship,  but  the  contract  need  not  be  by 
deed. 

Writing  is  necessary  to  constitute  an  appren- 
ticeship within  the  meaning  of  the  schedule 
to  the  Medicines  Stamp  Act,  1812,  which  gives 
special  exemption  to  medicinal  preparations 
sold  by  a  chemist  or  druggist  who  has  served  a 
regular  apprenticeship. 

KiRKBY  r.  Taylor,  [1910]  1  K.  B.  529  ;  79  L.J. 
[K.  B.  2G7 ;  102  L.  T.  184  ;    74  J.  P.  143  :   26 
T.  L.  R.  246— Div.  Ct. 
See  S.  C.  vnder  Medicine,  No.  9, 

141.  Agreement — Apprenticesh ip  or  Iliriny  and 
Sercicfi — Power  to  Uisnrixs  for  Misconduct.] — 
By  an  agreement  in  writing  the  defendant 
engaged  tlie  plaintiff,  who  was  of  full  age,  as  an 
"  improver  "  to  the  trade  of  watch  repairing,  and 
undertook  to  teach  tlie  plaintiff  or  cause  him  to 
be  taught  for  two  years.  The  plaintiff  paid  a 
premium  and  was  paid  a  weekly  wage,  and 
undertook  to  employ  himself  industriously  and 
to  the  best  of  his  abilities.    The  agreement  also 


provided  that  the  jilaintiff  siiould  work  the 
weekly  standaixl  hours,  and  tliat  any  siioit 
time  occasioned  by  the  plaintiff  either  by  sick- 
ness or  any  other  cause  shoukl  be  deducted  from 
his  weekly  wage  in  proportion  to  the  loss  of 
time,  and  that  any  overtime  worked  shoukl  be 
paid  for  in  the  same  ratio.  Annexed  to  the 
agreement  were  the  following  terms  : — (1)  "  Im- 
provers are  required  on  trial  one  week.  No 
wages  paid  during  time  of  trial.  (2)  Im- 
provers must  supply  their  own  tools.  (3)  If 
improver's  time  is  completed  at  or  under 
twenty-one  years  of  age,  lie  must  be  articled  as 
an  apprentice,  but  if  his  term  commences  after 
the  age  of  twenty-one,  a  written  and  stamped 
agreement  must  be  drawn  up  and  duly  signed." 
The  plaintiff,  having  been  dismissed  for  gross  mis- 
conduct during  the  currency  of  the  agreement, 
sued  the  defendant  for  damages  for  breach  of 
contract. 

Held— on  the  construction  of  the  agreement, 
that  it  was  not  a  contract  of  apprenticeship,  and 
that  the  defendant  was  entitled  to  dismiss  the 
plaintiff. 

Statement    of   the  law   in    Smith's    Law    of 
Master    and  Servant  (6th   ed.,  p.  48)  approved 
by  Bray,  J. 
James  v.  Krauth,  26  T.  L.  R.  240— Div.  Ct. 

142.  Aj>])renticcx]tip  Deed  —  Eextrictire  Core- 
nant — Brrnclt  of  Covenant  after  E-vpiration  of 
Apprcnfircxliiji  —  Injunction.']  —  A  restrictive 
covenant  contained  in  an  apprenticeship  deed 
prohit)iting  the  apprentice  from  carrying  on 
within  a  defined  radius  the  same  business  as  his" 
master  after  the  expiration  of  tlie  apprenticeship 
is,  if  fair  and  reasonable,  binding  on  the  apprentice 
notwithstanding  that  he  entered  into  it  when  he 
was  an  infant.  A  breach  of  such  a  covenant 
committed  after  the  expiration  of  the  appren- 
ticeship can  therefore  be  restrained  by  in- 
junction. 
Gadd  r.  Thompson,   [1910]   W.   N.  262;  103 

[L,  T.  614  ;  27  T.  L.  R.  113  :  .'..j  Sol.  Jo.  1.56— 
Div.  Ct. 


MAYOR. 


See  Municipal   Corporation  ;    Elec- 
tions. 


MAYOR'S    COURT. 

See  Courts. 
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[No  paiagraiihs  in  this  vol.  of  the  Digest.] 

II.  Dentists. 
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Medicine  and  'Bh&rma.cj  -fonfi/n/rfJ. 
111.  Yetekixakv  Sukgko^-      .        .        .  404 
lY.  Sale  of  Poisons     ....  404 

V.  Chemists 4o5 

Sec  (lUii   Food  anu   Dkugs  ;  IiEVEnue. 

I.  MEDICAL   PRACTITIONERS. 

[No  paraiirniili^  in  this  vol.  of  tlie  Pis'Pst.] 

IT.  DENTISTS. 

(a)  Unregistered  Persons. 

1.  Dpficript'io))  Iiiijdyhif/  that  Perston  w  I?C(/ix- 
tered  or  SppcinUi/  Qualitiedtn  Practi.te  Dentisstni 
—Dpiifistx  ^^-A  187S  (ll"&  42  Viet.  c.  .3.S),  .«.  3.]— 
The  respondents,  who  were  not  registered  under 
the  Dentists  Act,  1.S7S,  affixed  the  following 
notice  on  their  premises  : — "  Bellerbv,  Hey  worth, 
and  Bovven.  Finest  artificial  teeth.  Painless 
extractions.  Advice  free.  Mr.  Heyworth  attends 
here." 

Held — that  such  notice  did  not  imply  that 
the  defendants  were  registered  under  the  Dentists 
Act,  1878,  or  that  they  were  persons  specially 
qualified  to  practise  dentistry ;  and.  therefore, 
that  it  did  not  constitute  a  contravention  of 
sect.  3  of  that  Act. 

Barnes  v.  Brown  ([lOOD]  1  K.  B.  38)  over- 
ruled. 

Decision  of  C.  A.  (["ISOQ]  2  Ch.  28  ;  78  L.  J. 
Oh.  (5(;r,  ;  101  L.  T.  254  :  73  J.  P.  361  ;  2.j  T.  L.  E. 
.->91  ;  53  Sol.  Jo.  576)  affirmed. 
Bellerby    r.    Heyworth    and     Another. 

[lillO]  A.  C.  377  :  71)  L.  J.  Ch.  402  ;  102  L.  T. 

545  :  74  J.  P.  257  :  26  T.  L.  R.  403  ;  .54  Sol.  Jo. 
441  ;  47  Sc.  L.  K.  900— H.  L. 

2.  Dfi.scrijifioH  Iiiiph/'ni;/  thnt  Person  is  Reg'ts- 
terpd  or  Speciidly  Qnalitit'd  to  Practise  Dentistry  \ 
—Dentists  Aet.  1878  (41  &  42  Vict.  e.  33),.*. 3.]—  I 
The  use  by  an  unregistered  person  of  the  follow-  | 
ing    description    and    notices — viz..    "English 
and  American  Dentistry.     Painless  Extractions. 
Consultations    and   Advice    Free.     Minter  and 
Snow.     Dental  Institute  " — is  not  a  contraven- 
tion of  sect.  3  of  the  Dentists  Act,  1878. 
Minter  r.  Snow.  74  J.  P.  258 ;  54  Sol.  Jo.  441 

[— H.  L, 

3.  Desert j)f  ion  Jm/il tjinf)  that  Person  is  Regis- 
tered or  SppciiiJhi  QiiuJified  to  Practise  Dentistry 
—Dentists  Act,  1878  (4r&;42  Vict.  c.  33),  s.  3.]  — 
The  words  "  specially  qualified  "  in  sect.  3  of 
the  Dentists  Act,  1878,  refer  to  a  qualification  in 
the  nature  of  a  degree  or  diploma,  and  do  not 
include  the  case  of  a  description  implying  mere 
personal  skill. 

Barnes  v.  Broivn  ([1909]  1  K.  B.  38)  not 
followed. 

Byrne  r.  Rooers,  [1910]  2  I.  R.  220— Div,  Ct., 

[Ireland. 

4.  Negligence — Reqnisite Shill — FaihiretoDis- 
jday  Ordinary  ShiJl.] — An  unregistered  dentist, 
if  not  known  to  the  person  operated  upon  to  be 
unregistered,  must  attain  the  standard  of  skill 
of  the  registered  practititmor  at  the  place  and 


in  tlic  circumstances  where  the  services  arc 
rendered  ;  if  known  to  Ijc- unregistered,  then  tlic 
skill  which  he  professes  to  have. 

Circumstances  where  HELD — that  defenders  in 
an  action  had  held  out  themselves  and  their 
employees  as  competent  to  perform  dental 
operations  with  ordinary  skill,  and  were  liable 
in  damages  in  respect  of  a  grossly  careless 
operation  performed  by  one  of  their 
employees. 

Dickson  ;■.  Hygienic  Institute.  [1910]  S.  C. 
[3.52;  47  Sc.  L.  R.  280— Ct.  of  Sess. 

(b)  Dental  Companies. 
[No  paragraphs  In  this  vol.  of  the  Digest] 

(c )  In  General. 
[No  paragraphs  1m  Uiis  vol.  of  the  Digest.] 

III.  VETERINARY  SURGEONS. 

5.  Company — Holding  out  Manager  as  Speci- 
ally Qualified  to  Practise  Veterinary  Surgery — 
Veterinary  Surgeon's  Act,  1881(44  &  4.5  Vict. 
c.  52),  s.  17.] — The  defendant  company  was 
incorporated  with  the  object  of  carrying  on 
business  as,  inter  alia,  veterinary  surgeons.  It 
was  a  one-man  company,  the  defendant  C, 
who  was  not  registered  under  the  Veterinary 
Surgeons  Act,  1881,  being  the  sole  director. 
On  the  front  of  the  defendant  com- 
pany's business  was  the  following  statement  : 
"  Churchill's  Veterinary  Sanatorium,  Limited. 
Dogs  and  Cats  Boarded.  Jas.  Churchill,  M.D., 
U.S.A.,  Specialist,  Managing  Director."  In  an 
action  at  the  relation  of  the  Royal  College  of 
Veterinary  Surgeons  to  restrain  the  defendants 
from  taking  or  using  any  name,  title,  addition, 
or  description  implying  that  they  were  specially 
qualified  to  practise  the  art  of  veterinary  surgery 
or  from  holding  out  the  said  company  as  being 
qualified  or  being  conducted  by  persons  who 
were  qualified  to  practise  the  said  art : — 

Held— that  there  was  a  representation  by  the 
defendants  that  C.  was  a  practitioner  of  a  branch 
of  veterinary  surgery,  that  he  was  described  in 
a  way  which  was  contrary  to  the  provisions  of 
sect.  17  of  the  Veterinary  Surgeons  Act,  1881, 
and  that  an  injunction  mu.st  be  granted  to 
restrain  such  representation  being  made. 
Attorney-General  r.  Churchill's  Veteri- 

[nary  Sanatorium,  Ld.,  and  Churchill, 

[1910]  2  Ch.  401  ;  79  L.  J.  Ch.  741  ;  103  L.  T. 

308  ;     74    J.    P.   397  ;    26    T.    L.   R.    630— 
Neville,  J. 

IV.  SALE  OF  POISONS. 

6.  Sale  under  I'rade  Name  of  Seller — Phnrmacy 

Act,   1868    (31    &   32   Vict.    c.   121),  s.    17).]  — 

Sect.  17    of   the   Pharmacy    Act.'   1868,    which 

requires  that,  on  the  sale  of  any  poison,  the  box, 

Ijottle,  vessel,  wrapper,  or  cover  in  which  the 

poison  is  contained  shall,  inter  alia,  state   the 

name  and   address  of  the  seller,  is   sufficiently 

complied  with  in  that  respect  if  the  trade  name 

and  address  of  the  seller  is  given,  althougli  such 

trade  name  may  not  be  the  seller's  personal  name. 

Edwards  r.  Pharmaceutical    Society    op 

[Great  Britain,  [1910]   2  K.  B.  766:  79 

L.  J.  K.  B.  859  ;   102  L.  T.  592  :   74  J.  P.  283  ; 

26  T.  L.  R.  420— Div.  Ct. 
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T\'.  Sale  oi  Toisons— ni/ifi/iHrd. 

7.  Snh  III/  UnUrenscd  I'rrson—  Pfi/uilfi/  — 
Plutrmacij  Ad,  18(i8  (31  &  32  Vict.  6'.  121),  .v.  15 
—Pohom<(iul  riiarmacij  Art,  19U8  (8  Eilw.  7, 
c.  55),  s.  2.] — An  unlicensed  assistant  of  a  person 
duly  licensed  under  sect.  2  of  the  Poisons  and 
Pharmacy  Act,  li»()S,  sold  an  insecticide  con- 
tainin.u-  a  ])oisouous  vegetalile  alkaloid  within 
the  schedule  to  that  Act. 

Held —that  he  was  liable  to  the  penalty 
prcserilied  by  sect.  15  of  the  Pharmacy  Act,  18G8. 

Phabmaceutical     Society    r.     Nash.     27 
[T.  L.  Pi.  147  ;  55  Snl.  ,T().  15(1— Div.  Ct.  I 

V.  CHEMISTS. 


MEETINGS. 


See      Companies  ; 
Highways,  Nt 


Chimin  A  L     Law 
14. 


MEMORANDUM    OF 
ASSOCIATION. 


Si'e  Companies. 


MERCANTILE   AGENT. 

See  AfiENCY. 


8.  Pliariiiaeent'ical     Chemid    —    Unref/isfered 

Permn  —  U>!e   of  Sit/u  Sur/c/extinq  Pe/fi.sfmtion  j  

—Pharmactj  Aet,  1852  (15  &i6  Vict.  c.  5fi),  s.  12.] 
—Sect,  12  of  the  Pharmacy  Act.  1852,  provides 

that  after  the  passing  of  the  Act  it  shall  not  be  |  MERCHANDISE  MARKS. 
lawful  for  any  person  not  being  duly  registered 
as  a  pharmaceutical  chemist  to  assume  or  use  the 
title  of  pharmaceutical  chemist  or  pharmaceutist, 
or  to  assume,  use,  or  exhibit  any  name,  title,  or 
sign  implying  that  he  is  registered  under  the  Act,  ' 
or  that  he  is  a  member  of  the  society,  under  a 
penalty  of  £5.  M.  kept  a  drug  shop,  at  which  \ 
he  sold  medicines,  and  over  the  premises  and 
upon  the  labels  on  the  bottles  of  medicine  sup- 
plied by  him  appeared  the  words,  "  11.  Mercer  .&; 
Co.,  Tlie  Pharmacy,  Haydock." 


Held— that  M.  had  not  committed  an  offence 
under  sect.  12  of  the  Pharmacy  Act  by  using  a 
sign  implying  that  he  was  registered  under  the 
Act  or  was  a  member  of  the  Pharmaceutical 
Societj'. 

Pharmaceutical  Society  of  Great  Britain 

\r.  Mercer,  [1910]  1  K.  B.  74  ;  79  L.  J.  K.  B. 

50  ;  101  L.  T.  635  ;  74  J.  P.  26  :  26   T.  L.  R. 

35  ;  54  Sol.  Jo.  33— Div.  Ct. 


See  Trade  Marks  and  Designs. 

MERCHANT   SHIPPING. 

See  Shipping  and  Navigation . 


MERGER. 


See  Mortgages  ;  Real  Property  and 
Chattels  Real. 


MESNE   PROFITS. 

See   Landlord  and  Tenant  :    Mort- 
gages ;     Real      Property     and 

Chattels  Real. 


9.  Medicine  —Sale  of''''  Blood Pnrifie)- " 
Duty — Exemptions — "  Served  a  Retjular  Appren- 
tieeithipi " — Ao  Aqveement  in  Writinfi — Medicinea 
Stamp  Act,  1812  (52  Geo.  3,  c.  150),  s.  2,  and 
Se/ied.] — An  information  was  laid  against  the 
respondent  for  selling  a  medicinal  preparation 
which  did  not  bear  a  duly  stamped  paper  cover 
as  required  by  sect.  2  of  the  Medicines  Stamp 
Act,  1812.  The  respondent  claimed  to  come 
within  the  special  exemption  conferred  by 
that  Act  on  any  chemist  or  druggist  "  who  hath 
served  a  regular  apprenticeship."  He  had  in 
fact  served  his  father  as  an  apprentice  under  an 
oral  agreement. 

Held — that  an  oral  agreement  together  with 
actual  service  did  not  constitute  the  respondent 
a  j)erson  who  had  "  served  a  regular  apprentice- 
ship "within  the  special  exemption  and  there- 
fore th.at  he  was  liable  to  tlie  penalty  provided 
by  the  Act. 

Kirkby    i:  Taylor,   [1910]   1    K.  B.  .-.29;  79' 

[!..  J.    K.   D.   267  :   1(I2   L.   T.    ISl  ;  74   .1.    P. 

143  ;  26  T.  L.  U.  246— Div.  Ct. 
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See   aho  Burial,  Xo.  '2  ;  Compulsory 
Purchase,     Xo.      8 ;      Shipping. 

No.  18. 

I.  BUILDINGS. 

(a)  In  General. 

1.  School  Erpcted  for  County  founnl—Dhtrict 
Si/rn-t/or's  Feex—Lo/ulon  JiuihVinq  Act,  1894 
0^7  &  .-.8  Vict.  <:■.  ccxiii.),  «.s\  154,  157,  201  (.^).] 
— The  appellants  erected  for  the  London  County 
Council,  as  education  authority  for  the  county 
of  London,  school  premises  intended  to  be 
used  as  a  special  public  elementary  school. 
During  the  progress  of  the  work  the 
respondent,  who  was  the  district  surveyor, 
inspected  it  in  that  capacity.  The  premises 
were  built  in  accordance  with  plans  prepared 
by  the  architect  to  the  London  County  Council 
Education    Department   and   a/^jprnvetl    by   the 


Board  of  Education,  and  such  plans  were  in  no 
way  deviated  from  by  reason  of  any  require- 
ments of  the  res])ondent.  A  building  notice 
was  served  on  Ihe  resi)ondent  under  sect.  145  of 
the  London  Building  Act,  1894,  after  the 
comiilction  of  the  buildings,  but  not  j)revioush'. 

Held — that,  wheUier  or  not  the  building  was 
exemjjted  by  sect.  201  (5)  of  the  London  Build- 
ing Act,  1894,  from  the  operation  of  Parts  VI. 
and  VII.  of  the  Act,  yet,  as  it  had  been  decided 
in  London  Countii  Council  v.  DiMnct  S»rrci/ors' 
Association  and  'WiUia  ([1909]  2  K.  B.  138)'that 
the  district  surveyor  was  entitled  to  notice  in 
respect  of  such  a 'building  under  sect.  145,  and 
as  he  had  duties  to  perform  in  respect  of  it 
under  Parts  of  the  Act  other  than  Parts  VI. 
and  VII.,  he  was  entitled  to  the  fees  mentioned 
in  sect.  154  as  being  payable  to  the  district 
surveyor. 
Galbraith  Brothers  /■.  Dicksee,  102  L.  T. 

[890  ;  74  J.  V.  348  ;  8  L.  G.  R.  800,  8(59— 
Div.  Ct. 
(b)  Building  Line. 
(1)  la  General. 

2.  Certificate  of  Sujierintendbig  Architect  — 
Appeal  to  Tribunal  of  Aj>2)eal — Powers  of 
Trilunal — Previirux  Certificate  in  Mri.itence  not 
Appealed  Aqaiuat  —  Res  Judicata  —  London 
Building  Act,  1894  (57  &  58  Vict.  c.  ccxiii.), 
ss.  22,  24,  25,  182.]— Where  a  certificate,  which 
has  not  been  appealed  against,  has  been  given 
by  the  superintending  architect  of  metropolitan 
buildings,  the  general  line  of  building  in  a  street 
so  defined  is  (in  the  absence  of  evidence  of  build- 
ings having  been  since  erected  that  had  altered 
or  might  alter  the  line  of  buildings)  res  judicata, 
and  the  tribunal  of  appeal  has  no  power  to 
define  a  line  differing  from  it. 

Decision  of  C.  A.  (98  L.  T.  110  ;  72  .1.  P.  41  ; 
6  L.  G.  R.  126)  affirmed. 

Lilley  v.  London  County  Council,  [1910] 

[A.  C.  1  ;  79  L.  ,J.  K.  B.  202  ;  100  L.  T.  709  : 

73  J.  P.  297  ;  53  Sol.  Jo.  429  ;  7  L.  G.  R.  675 

— H.  L. 

(2)  Prqjectin/i  Strncturcs. 

3.  General  Line  of  Pnildito/s  in  Street — Shojis 
Erected  on  I'orecourts — Alteration  of  Bnildinfi 
LJne — Consent  of  3Ictropolitan  Board  of  ]]'orh-< 
— Metropolis  Manaqeitient  Amend  me  n1  Act,  1862 
(25  &  26  Vict.  c.  102),  .v.  "i—London  Bnildinq 
Act,  1894  (57  &  58  Vict.  c.  ccxiii.),  .«.  22.  27, 
216.] — The  superintending  architect  certified 
that  the  frontage  line  of  old  houses  in  the 
respective  forecourts  of  which,  in  some  cases, 
one-storey  shops  had  been  erected,  was  still  the 
general  line  of  buildings  in  that  part  of  the 
street. 

The  Tribunal  of  Appeal  took  the  view  that  the 
general  line  of  buildings  was  the  frontage-line 
of  the  shops. 

The  Court  of  Appeal  upheld  the  certificate  of 
the  superintending  architect,  and  the  building 
owners  appealed. 

Held — that  the  superintending  architect  had 
rightly  disregarded  the  one-storey  buildings  which 
had  subsequently  been  erected  on  the  forecourts, 
as  there  was  evidence  that  some  only  had  been 
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I.  Bmliings—rontiitKed. 

erected  with  the  consent  of  the  Metropolitan 
Board  of  Works,  while  as  to  one  of  the  others 
there  was  evidence  that  the  consent  of  the  boanl 
had  been  refused  ;  and  as  to  the  rest,  there  was 
no  evidence  that  consent  had  been  applied  for. 

Decision  of   C.  A.  ([1909]  2  K.  B.  317;   78 
L.  J.  K.  B.  830  ;    lOl  L.  T.  323  ;   73  J.  P.  339  ; 
53  Sol.  Jo.  558  ;  7  L.  G.  11.  720)  affirmed. 
Fleming-     r.     London     County    Council  ; 

[Metropolitan  Ky.  Co.  i:  London  County 

Council,  [1910]  \V.  N.  223  ;   80  L.  J.  K.  B.  35  ; 

103  L.  T.  46(J  ;  55  Sol.  Jo.  28  ;  8  L.  G.  K.  1055 
— H.  L. 

(c)  "  Building  or  Structure." 

[No  paragraphs  in  this  voL  of  the  Digest.] 

(d)  Nature  of  Buildings. 

(1)  lu  General. 

4.  ^Icces-s  to  Roof — PuMic-Innise — Projecting 
I'ihop — Jlai/i  Front — DwelUntj-Iiome  Occupied  a.s 
Snch  hy  not  more  than  Two  FamUiex  —  Lomlon 
Buildinij  Acts  {Amendment)  Act,  1905  (5  Edw.  7, 
c.  ccix.),  ss.  10,  12.] — The  respondents  were  the 
owners  of  a  house  No.  120,  E.-road,  used  as  a 
public-house,  which  stood  at  the  corner  of  E.- 
road  and  C. -street,  being  on  the  north  side  of 
E.-road  and  on  the  west  side  of  C.-street.  The 
main  building  had  four  stories  over  the  basement, 
but  the  ground  floor  projected  as  a  ground  floor 
building  for  a  distance  of  49  ft.  beyond  the  south 
front  or  wall  of  the  main  building  right  out  to 
the  pavement  of  E.-road.  The  total  length  of 
frontage  on  C.-street  was  86  ft.,  of  which  the 
frontage  of  the  house  as  distinct  from  the  projec- 
tion was  37  ft.,  and  the  length  of  frontage  on 
E.-road  was  21  ft.  The  house  was  inhabited  by 
thirteen  persons — viz.,  the  tenant,  his  wife,  his  ' 
three  children,  their  servant,  and  the  members 
of  the  public-house  staff.  All  these  persons  slept 
in  the  house.  There  was  one  entrance  to  the 
house  in  the  E.-road,  and  another  at  the  corner 
between  P^.-road  and  C.-street  leading  to  the  bar 
on  the  ground  floor,  and  by  a  passage  and  stair- 
case to  the  first,  .second,  and  thirtl  floors  ;  and 
this  was  the  shortest  way  to  the  open  street  from 
the  betlrooms  and  main  buikling,  and  was  the 
natural  method  of  access  to  and  from  that  part 
of  the  house. 

Held — that  the  magistrate   was  justified  in 
finding  on  the  evidence  that  the  main  front  of  ' 
the  building  was  in  C.-street,  and  so  the  building 
was  not  within  .sect.  10,  sub-sect.  1.  of  the  London 
Building  Acts  (Amendment)  Act,  1905. 

Held  further— that  the  house  was  a  "  dwel- 
ling-house occupied  as  such  by  not  more  than 
two  families,"  and  so  was  within  the  exce[)tion 
contained  in  sect.  12,  sub-sect.  1  («)  of  the  same 
Act. 


London  County  C 
[Co.,  103  L.  T.  .1 


lUNCTL  /•.  Cannon  Bkkwery 
74  ;  71  .1.  V.  U\\  :  8    L.  (i.  1!. 

lO'.tl  --Div.  ('(. 


(2)  Bwellimjs  for   Working   Cia.s.tcs. 
[No  parag  s  \ul.  of  thu  Digest.] 


(e)  Height  of  Buildings. 

See  Xo.  4.  supra. 

(f )  Dangerous,  Defective,  Tempora«y,  and 
Wooden  Structures. 

[No  paragraplis  in  this  vol.  of  the  Ditjest.] 

(g)  Party  Walls. 

I  5.  Rebuilding  Party  Wall— .Subsequent  Sale  by 
I  Building  Owner — Use  of  Party  Structure  by 
Adjoining  Owner — Right  of  Original  Building 
Owner  to  Claim,  Contribution — London  Build- 
ing Act,  1894  (57  &  58  Vict.  e.  ccxiii.),  s.f.  95, 
99.] — ]ij  an  agreement  made  in  1895  it  was 
agreed  that  the  plaintilBf  should  be  allowed 
I  to  reconstruct  a  party  wall,  and  that  the  defen- 
I  dants'  predecessors  should  have  the  right  to  use 
the  l)arty  wall  at  any  time  they  might  desire  upon 
payment  of  one  moiety  of  the  cost.  In  1896  the 
plaintiff  sold  the  property  in  right  of  which  he 
built  the  wall  to  S.,  the  conveyance  only  pur- 
porting to  convey  to  S.  so  much  of  the  wall  as 
was  built  on  the  plaintiff's  property.  In  189y 
S.  conveyed  the  property  to  G.  The  plaintiff 
did  not  purport  to  assign  to  S.  his  interest  under 
the  agreement,  and  did  not  intend  to  convey  to 
him  any  right  he  had  under  it.  \n  1908  the 
defendants  desired  to  build  upon  the  l^arty  wall, 
and  eventually  paid  a  sum  of  money  to  G.  under 
an  award  made  under  the  London  Building  Act, 
1894.  The  plaintiff  claimed  to  be  entitled  to 
this  sum. 

Held — that  the  money  had  been  properly  paid 
to  G.,  upon  the  ground  that  the  section  must  be 
read  as  if  the  words  "or  his  successors  in  title" 
were  inserted  after  the  words  "the  building 
owner  at  whose  expense  the  same  was  built." 
Mason  r.  Fulham  Corporation,  [1910]  1  K.  B. 

[631  ;  79  L.  J.  K.  B.  385  ;  102  L.  T.  188;  74 
J.  P.  170  ;  8  L.  Q.  R.  415— Div.  Ct. 

II.  BYE-LAWS.  ■ 

(a)  Betting  in  Streets. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Lavatories  and  Water-closets. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Lights  on  Vehicles. 

[No  paragiaphs  In  this  vol.  of  the  Digest.] 

(d)  Lodging-houses. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  DRAINAGE. 

(a)  Drain  or  Sewer. 

[No  paragraj^hs  in  this  vol.  of  the  Dige.st.l 

(b)  In  General. 

[No  parugraiihs  in  this  vol.  of  the  Dige.st.J 
T\'.  HACKNEY   CARRIAGES. 

6.  Motor  Cab — Regulation  if  Counnis.sioner  of 
J'olice — Liabiliti/  to  I'en/dti/ — London  Hack- 
ney Carriages  Act,  1843  (6  &;"7  Vict.  c.  8G),  .•*.  29 
— Loudon  Hackney  Carriages  Act,  1850  (13  &;  14 
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IV.  Hackney  CAvrlages—CoHti/iued. 
Vict.  c.  7),  *•»•.  4.  8 — London.  Hackneij  Carriage 
Ad,  18.-33  (16  &;  17  Vict.  c.  33),  w.  It),  21.1— The 
respondent,  who  was  a  motor  cab  driver,  was 
siannioneJ  fur  wilfully  disregarding  a  regulation 
made  by  the  Commissioner  of  Metropolitan 
Police  that  the  first  two  drivers  of  motor  cal)S 
at  a  standing  must  be  with  their  cabs  and  be 
ready  to  be  hired  at  once  by  any  person.  This 
regulation  was  made  under  sect.  4  of  the  London 
Hackney  Carriages  Act,  1850,  but  that  section 
does  not  provide  any  penalty  for  breach  of  any 
regulation  so  made. 

The  London  Hackney  Carriage  Act,  18.j3,  pro- 
vides by  sect.  19  that  for  every  offence  against 
the  provisions  of  this  Act,  for  which  no  special 
penalty  is  appointed,  the  offender  shall  be  liable 
to  a  penalty  of  40.?.,  and  by  sect.  21  that  the  Act 
is  to  be  construed  as  one  with  the  London  Hack- 
ney Carriages  Act,  1843,  and  the  London  Hackney 
Carriages  Act,  1850. 

Held— that  the  effect  of  sects.  19  and  21  of 
the  Act  of  1853  was  to  create  one  code  of  law 
for  the  regulation  of  hackney  carriages,  that 
sect.  21  of  the  Act  of  1853  was  a  general  penalty 
section  which  would  apply  to  a  breach  of  any 
provision  of  the  three  Acts  which  was  not  speci- 
fically provided  for  elsewhere,  and  that  a  breach 
of  regulations  made  under  an  Act  was  a  breach 
of  the  Act  itself,  and  that,  therefore,  if  the 
offence  was  pruved,  the  respondent  was  liable  to 
the  penalty  provided  by  sect.  19  of  the  London 
Hackney  Carriage  Act,  1853. 
WlLLINGALE    V.    NOKRIS,   [1909]    1    K.   B.  57  ; 

[78  L.   J.  K.  r,.  G9;  99   L.  T.  830  ;  72  J.    P. 

495  ;  25  T.  L.  R.  19  ;  7  L.  G.  E.  76  ;  21  Cox, 
C.  C.  737— Div.  Ct. 

7.  C'ah  Licence — Discretion  of  Commissioner 
of  Metropolitaii  Police  as  to  L^sue  of  Licence — 
'MefropoJitan  Pnblic  Carriarje  Act,  1869  (32  & 
33  Vict.  ['.  115),  ss.  6,  11)  — London  Cab  and 
Stufje  Carriage  Act,  1907  (7  Edw.  7,  c.  55).]  — 
The  Commissioner  of  Metropolitan  Police  has  a 
discretion  as  to  the  issue  of  cab  licences,  and 
the  Court  will  not,  therefore,  grant  a  mandamus 
compelling  him  to  issue  such  licence. 

R.  r.  Commissioner  of  Metropolitan  Police, 
[Ex  PARTE  Pearce,  130  L.  T.   Jo.  178  ;   45  ' 
L.  J.  N.  C.  809- Div.  Ct. 

V.  NUISANCES,  Etc. 

(a)  Offensive  Trades. 

8.  Bead  Horses — lleceiring  Carcases — Use  of 
Yard,  Building,  or  other  Premises — Xecessity  of 
Licence  —  London  County  Council  (^General 
Powers)  Act,  1903  (3  Edw.  7,  c.  clxxxvii.),  s.  53.] 
—  Sect.  53  of  the  London  County  Council 
(General  Powers)  Act,  1903,  provides  that  it 
shall  not  be  lawful  for  any  person  to  use  any 
yard,  building,  or  other  premises  within  the 
county  for  receiving  or  keeping  horses  for 
slaughter  or  the  carcases  of  dead  horses,  unless 
he  shall  hold  a  licence  from  the  council  to  use 
such  yard,  building,  or  otiier  premises  for  that 
purpose. 

Held — that  the  above  provision  does  not 
apply  to  the  use  of  a  public  place  by  a  person  as 


one  of  the  public,  but  to  the  use  of  a  place  bj  a 

person  as  the  proprietor  or  occupier  or  licensee. 

Bailey   r.   Lowman.  [1910]  2  K.  B.  39;   79 

[L.  J,  K.  B.  611  ;  102  L.  T.  569  ;  74  J.  P.  211 

—Div.  Ct. 

(b)  Removal  of  Refuse. 

[No  iiiU-HjiKiphs  in  this  \ul.  uf  the  Di.m'sl.] 

(c)  Smoke. 

[.Vu  paniyraiihs  in  this  vol.  uf  the  Di-e.st.] 

(d)  In  General. 

[\o  paia-raphs  in  tliis  vul.  of  the  Digest.] 

VI.  OFFICERS. 

iSr  Xo.  1,  si'jjra. 

VII.  RATES. 

-S('(?  PiA'J-ES,  Xo.  5. 

VIII.  SANITARY  CONVENIENCES,  WATER- 
CLOSETS,  etc. 

[>'o  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  STREETS, 

See  also  NEGLIGENCE,  Xos.  6, 7, 15, 16,  1 7. 
(a)  Breaking  up. 

9.  Electric  Ligldinfi — Layiiuj  JIains — London 
Bridge— Electric  Lighting  Acts,  1882  (45  & 
46  Vict.  c.  56),  ss.  12,  13  ;  ami  1899  (62  &  63  Vict. 
e.  19),  Sched.,  s.  12 — London  Electric  Sup/dg  Art. 
1908  (8  Edw.  7,  c.  clxvii.),  s.  4.]— The  defendants 
proposed  to  connect  up  their  areas  of  supply  on 
the  north  and  south  sides  of  the  Thames  by 
laying  electric  mains  along  streets,  including 
Lon<lon  Bridge,  outside  their  areas  of  supply,  in 
pursuance  of  the  powers  conferral  on  them  by 
the  London  Electric  Supply  Act,  1908.  London 
Bridge  is  not  a  bridge  repairable  by  the  local 
authority,  but  is  repairable  by  the  Corporation 
of  the  City  of  London  as  trustees  of  the  Bridge 
House  Estates.  The  latter  sought  an  injunction 
to  restrain  the  defendants  from  laying  the 
proposed  mains,  and  a  declaration  that  the  Act 
of  1908  did  not  entitle  them  to  break  up  or  carry 
the  mains  over  London  Bridge  without  the 
corporation's  consent. 

Held,  that  according  to  the  true  construction 
of  sect.  4  of  the  London  Electric  Supply  Act, 
1908,  the  defendants  had  power,  subject  to  the 
provisions  of  the  Acts  therein  referred  to,  to  lay 
electric  mains  over  London  Bridge,  that  is, 
subject  to  the  consent  either  of  the  corporation 
or,  if  that  were  refused,  of  the  Board  of  Trade. 
Corporation    of     London    v.    County    of 

[London  Electric  Supply  Co..  Ld..  [1910] 

2  Ch.  208  ;  79  L.  J.  Ch.  486  ;  102  L.  T,  589  ; 

74  J.  P.  268  ;  26  T.  L.  E.  432  ;  54  Sol.  Jo.  476  ; 
8  L.  G.  E.  660— Parker.  J. 


(b)  Laying  Out. 

[Xo  parai^raphs  in  tliis  vnl.  of  tlm  ]) 


St] 


(c)  Obstruction. 

10.  Stall  un  Street  —  "  Coster  monger,  Street 
Hawher  or  Itinerant  Trader"  —  Befnition — 
Metropolitan    Paving    Act,    1817    (57    Geo.    3j 
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IX.  streets— Cent inucd. 

c.  xxix.),  *'.  Go — Jlfitrnjnilifaii  Streets  Act,  L867 
(30  &  31  Vict.  c.  134),  .v.  G—Metropolltau 
Streets  Act  Amendment  Act,  1867  (31  &  32 
Vict.  c.  5).  ti.  1.]— The  appellant,  who  was 
a  lefreshment-house  keeper  in  R.  Hoad,  West- 
minster, also  kept  a  street  stall  in  L.  Street, 
Westminster,  by  the  side  of  the  kerb,  where 
he  sold  butcher's  meat  through  an  employee. 
The  stall  was  stationary  throughout  the  day, 
being  set  up  in  the  morning  and  removed  at 
night.  It  consisted  of  a  two-wheeled  barrow, 
on  one  end  of  which  a  stall  board  rested,  the 
other  end  resting  on  trestles,  and  it  complied 
with  the  regulations  made  by  the  Commissioner 
of  Police.  The  barrow  was  similar  to  the  barrows 
used  by  costermongers. 

Held — that  the  appellant  was  not  a  "  coster- 
monger,  street  hawker  or  itinerant  trader,"  within 
sect.  1  of  the  Metropolitan  Streets  Act  Amend- 
ment Act,  1867.  so  as  to  exempt  him  from  the 
operation  of  sect.  6  of  the  Metropolitan  Streets 
Act,  1807,  which  prohibits  the  depositing  of 
goods  in  the  streets. 

Baker  v.  Bradley  and  Another,  103  L.  T. 
[253  ;  74  J.  P.  341  ;  8  L.  G.  R.  832— Div.  Ct. 

(d)  Paving  and  Making  up. 

11.  I'avhig  Krjwnses — Riijhtto Recover — Street 
Widened  ivithout  Sanction  of  London  (Jaunty 
Council —  Metrojiolif:  3Ia7utgement  Act,  1855 
(18  &  19  Vict.  c.  120),  *•.  lOo— London  Build- 
ing Act,  1894  (57  i:  58  Vict.  c.  ccxiii.), .?.  213.]  — 
In  1907  a  road  in  the  borough  of  Camberwell 
was  widened  without  the  sanction  but  with  the 
knowledge  of  the  London  County  Council.  In 
1909  tlie  appellants  decided  to  pave  part  of  the 
road  as  a  new  street  under  the  provisions  of  the 
Metroi)olis  Management  Act.  1855,  and  the 
amending  Acts,  and  they  summoned  the  respon- 
dent, who  was  the  owner  of  premises  abutting 
on  the  street,  for  not  pajdng  a  contribution 
towards  the  expenses  under  sect.  105  of  the 
Metropolis  Management  Act,  1855. 

Held — that  non-compliance  with  the  pro- 
visions of  the  London  Building  Act,  1894,  as  to 
Ihe  sanction  of  the  London  County  Council  being 
obtained  for  the  widening,  did  not  preclude  the 
appellants  from  enforcing  sect.  105  of  the 
Metropolis  Management  Act,  1855,  if  the  road 
was  in  fact  a  new  street. 
Camberwell  Corporation  c.  Dixon,  [1910] 

[1  K.  B.  424  ;  79  L.  J.  K.  B.  318  ;  102  L.  T. 
33  ;  74  J.  P.  77  ;  8  L.  G.  R.  238— Div.  Ct. 

13.  Leaking  Water  l>;j>c--n/>cnin</  Roadwai/ 
to  Rejmir—yotice  to  llrin.-^tati'  nUhi  li  Fort  n-cighl 
Hours — Validitg  of  Notice — Mctrojiolis  ^ialla</c- 
ment  Act,  1855  (18  &  19  Vict,  c  120).  .s.  112.J  — 
The  appellants  having  discovered  a  leak  in  one 
of  their  pipes  caused  the  roadway  in  the  district 
of  the  W.  City  Council  to  be  opened,  and,  after 
repairing  the  defective  [)ipe,  temporarily  rein- 
stated the  roadway.  The  respondent,  on  behalf 
of  the  \Y.  City  Council,  the  road  authority  for 
the  city,  thereupon  gave  notice  to  the  appellants 
requiring  them  forthwith  to  repair  the  pavement 
injured  by  the  bursting  of  the  pipe,  and  inform- 
ing them  that  the  city  council  would  make  good  ' 


the  pavement  or  surface  or  soil  when  broken  up 
instead  of  permitting  such  work  to  be  done  by 
the  appellants,  and  would  charge  the  appellants 
with  the  ex[)ense.  The  appellants  did  not  within 
forty-eight  hours  do  any  work  under  the  notice, 
and  the  respondent  summoned  them  under 
sect.  112  of  the  Metropolis  Management  Act, 
1855,  for  their  default  in  repairing  the  pavement 
within  that  time.  The  appellants  contended 
that  the  notice  was  bad  in  law  as  being  an 
attempt  to  combine  sects.  112  and  114  into  one 
section,  and  that  sect.  112  only  applied  where 
there  was  actually  a  defective  pipe  at  the  time 
of  the  giving  of  the  notice  thereunder. 

Held — that  the  road  authority  were  not  pre- 
cluded, by  the  fact  of  their  having  given  notice 
under  sect.  112  to  the  appellants  to  repair  the 
pavement,  from  exercising  their  right  under 
sect.  114  to  do  the  work  themselves  at  the 
expense  of  the  appellants  ;  that  sect.  114  did 
not  merely  apply  to  a  case  where  the  surface 
was  opened  at  the  option  of  the  appellants,  but 
also  to  a  case  where  the  bursting  of  a  pipe  had 
rendered  it  necessary,  and  that  the  notice  was 
not  rendered  bad  by  the  road  authority  indicating 
that  they  were  going  to  do  that  part  of  the  work 
which  they  were  entitled  to  do,  but  might  be 
regarded  as  a  proper  notice  requiring  the  appel- 
lants to  open  up  the  road  so  that  the  extent  of 
the  repair  necessary  might  be  seen,  and  inform- 
ing them  that  when  it  was  opened  up  the  road 
authority  would  do  the  work. 
Metropolitan  Water  Board  r.  Bradley, 

[102  L.  T.  893  ;  74  J.  P.  331  ;  8  L.  G.  R.  815 
—Div.  Ct. 

13.  New  Street — Altering  Footwag  and  Road- 
ic((  g—  Krpenses — Charging  Frontagers— Metro- 
polis Management  Act,  1855  (18  &  19  Vict.  c.  120), 
s.  105 — Metropolis  Manugement  Amendment  Act, 
1862  (25  &  26  Vict.  c.  102),  s.  77.]— A  certain 
"new  street"  consisted  of  a  roadway,  and  had 
a  footpath  on  one  side  varying  in  width 
from  9  ft.  7  in.  to  20  ft.,  and  a  footpath  on 
the  other  side  varying  from  19  ft.  to  21  ft.  The 
local  authority  purporting  to  act  under  sect.  105 
of  the  Mrtropolis  Management  Act,  1855,  re- 
solved to  pave  such  new  street,  and  apportioned 
between  the  frontagers  the  estimated  expenses 
of  such  paving.  The  works  comprised  the  throw- 
ing of  part  of  the  foot[)aths  into  the  roadway, 
and  part  of  the  roadway  into  the  footpaths,  so  as 
to  make  the  footpaths  on  each  side  of  the  road- 
way of  a  uniform  width  of  15  ft. 

Held — that  the  local  authority  were  not 
entitled  under  sect.  105  of  the  Act,  to  charge  the 
frontager  with  the  expenses  of  thus  rearranging 
the  footpaths  and  the  roadv\-ay. 

Rohertson   v.    Bristol    Corporation   ([1900]  2 
Q.  B.  198)  considered  and  applied. 
Wandsworth    Borough  Council   r.  Golds 

[1911]   1   K.  B.   60  ;  103  L.  T.  568  ;  74  J.  P. 
461  ;  8  L.  G.  R.  1118— Div.  Ct. 

(e)  Widening. 

See  also  Xo.  1 1 ,  supra. 

14.  Notice  to  Treat — Repudiation  as  to  Part — 
Withdrawal— Mevlcal  of  Fruvioxis  Notice— JSotice 
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IX.  streets^ Confi HI/ ed. 

to  Acquire  llecersion  wUhout  Lcmehold Interest — 
Metropolis  Pacing  Act  {Michael  Aiigelo  Taylor's 
Act),  1817  (57  Geo.  3,  c.  xxix.),  ss.  80,  82.]— A 
nol  ice  to  treat  served  under  sect.  80  of  Michael 
Angelo  Taylor's  Act  operates  as  a  contract  so  as 
to  lix  the  subject-matter  of  the  notice,  and  the 
person  upon  whom  it  is  served  must  either  accept 
it  as  a  whole  or  repudiate  it  altogether,  and  if  he 
repudiates  it,  those  serving  the  notice  can  with- 
draw it. 

Decision  of  Eve,  J.  ([1909]  2  Ch.  287;  78 
L.  J.  CIi.  033  ;  lUU  L.  T.  925  ;  73  J.  P.  3(;i  ;  25 
T.  L.  II.  622  ;  53  Sol.  Jo.  5G1  ;  7  L.  G.  R.  733) 
affirmed. 

Wild  /■.  Woolwich  Borough  Council,  [1910] 

[1  Ch.  35  ;  79  L.  J.  Ch.  126  ;  101  L.  T.  58  ;  71 

J.  P.  33  ;  26  T.  L.  11.  67  ;  54  Sol.  Jo.   64  ;  8 

L.  G.  R.  203— C.  A. 

15.  'lahliiq  Part  Onhj  —  Facfon/  —  Michael 
Annelo  Taylors  Act,  18i7  (57  Geo. '3,  c.  xxix.), 
s.  80.] — A  local  authority  intending  to  widen  a 
street  has  no  power  under  Michael  Angelo Taylor's 
Act  to  take  part  only  of  a  factory  where  the  use 
of  the  factory  would  be  thereby  substantially 
injured  and  could  not  be  enjoyed  in  the  same  way 
as  before. 

rUbhon  V.  Paddimjtoii  Vestry  ([1900]  2  Ch. 
791)  api)licd. 

Green    v.    Hackney    Corporation,    [1910] 

[2  Ch.    105  ;  80  L.  J.  Ch.  16  ;  102  L.  T.   722  ; 

71  J.  P.  278— Neville,  J. 

(f)  In  General. 

[Xu  iiaragvapliJi  in  tliis  vul.  uf  llii;  Di-esl.] 


X.  'WATER   SUPPLY. 


See  also  No.    1: 
Nos.  6,  7. 


supr 


Negligence. 


16.  "  Domestic  Purposes  " — Trade  Purposes — 
Business  Premises — Metropolitan  Water  Board 
{Charqes)  Act,  1907  (7  Edvv.  7,  c.  olxxi.),  ss.  8,  9, 
13,  16,  25.] — A  supply  of  water  t9  business 
jireniises  is  a  supply  for  "domestic  purposes" 
within  the  meaning  of  sect.  25  of  the  Metro- 
politan Water  Board  (Charges)  Act,  1907,  if  the 
water  is  used  for  domestic  as  distinguished  from 
business  purposes. 

Water  was  supplied  by  the  defendants  to  the 
plaintiffs,  a  gas  company,  who  had  large  premises. 
No  one  slept  or  resided  on  the  premises,  nor  was 
any  part  of  the  premises  charged  with  the  pay- 
ment of  inhabited  liouse  duty.  The  plaintiffs 
had  a  large  number  of  employees,  for  whose  use 
they  had  to  supply  sanitary  conveniences,  and  in 
addition  thereto  a  number  of  taps  for  the  supply 
of  water  for  the  purposes  of  washing  or  drinking. 
The  water  so  supplied  was  solely  used  by  those 
employees  while  engaged  in  carrying  on  the 
plaintiffs'  trade  and  business.  For  their  manu- 
facturing purposes  the  plaintiffs  drew  a  supply 
of  water  from  a  stream  that  flowed  through  their 
premises. 

Held — that  the  water  supplied  by  the  defen- 
dants to  the  plaintiffs  was  for  "  domestic  pur- 
poses "  within  sect.  25  of  the  Metropolitan  Water 


Board  (Charges)  Act,   1907,  and  that  payment 
therefor  must  be  made  on  that  footing,  subject 
to  the  rebate  allowed  by  sect.  9  of  the  Act. 
South  Suburban  Gas  Co.  r.  Metropolitan 

[Water  Board,  [1909]  2  Ch.  666  ;    79  L.  J. 

Ch.  27  ;  101  L.  T.  560  ;  73  J.  P.  503  ;  26  T.  L.  R. 
12  ;  8  L.  G.  R.  43— Neville,  J. 

17.  Ar/rerment  in  1902  with  West  Middlese.v 
Water  Company — Metropolitan  Water  Board- 
Benefit  of  Agreement — Metrojmlis  Water  Act,  1 902 
(2  Edw.  7,  c.  41),  ss.  15  (6),  45  {h),  iCy—Mctrn- 
politan  Water  Board  (Charges)  Act,  1907 
(7  Edw.  7,  c.  clxxi.), preamble,  ss.  2,  6,  24,  35,  and 
Scheds.'] — By  an  agreement  made  on  Novem- 
ber 4th,  1902,  M.  agreed  with  the  West  Middle- 
sex Water  Company  to  pay  to  the  company  one 
guinea  per  annum  for  each  of  the  twelve 
hydrants  fixed  at  the  King's  Theatre,  Hammer- 
smith. In  1909  the  Metropolitan  Water  Board, 
to  whom  the  undertaking  of  the  West  Middlesex 
Water  Company  w^as  transferred  by  the  Metro- 
polis Water  Act,  1902,  sued  M.,  under  the 
agreement  of  November  4th,  1902,  for  twelve 
guineas  in  respect  of  the  water  supply  to  the 
said  hydrants  for  four  quarters  up  to  March  31st, 
1909.  The  defendant  contended  that,  having 
regard  to  the  terms  of  the  Metropolis  Water  Act", 
1902,  and  of  the  Metropolitan  Water  Board 
(Charges)  Act,  1907,  the  said  agreement  was 
determinetl  by  operation  of  law  on  April  1st, 
1908,  when  the  Act  of  1907  came  into  operation. 

Held  —that  the  agreement  was  not  so  deter- 
mined, but  was  saved  by  sect.  45  (b')  of  the  Act 
of  1902  and  sect,  35  of  the  Act  of  1907. 
Metropolitan  Water    Board  r.  Mulhol- 
[LAND,  74  J.  P.  27 ;  8  L.  G.  R.  88. 

18.  ^-Domestic  Purposes^'  —  '■^Railway  Pur- 
po.^es" — Urinals  and  Clo.^ets  at  Railway  Station 
—Metropolitan  Water  Board  [Charges)  Act,  1907 
(7  Edw.  7,  c.  clxxi.),  ss.  9,  25.]— A  supply  of 
water  to  the  urinals  and  water-closets  at  a  rail- 
way station  is  not  a  supply  for  "  domestic  pur- 
poses "  within  the  meaning  of  that  expression  in 
the  Metropolitan  Water  Board  (Charges)  Act, 
1907. 

Per  Cozens-Hardy,  M.R. — A  railway  company 
is  bound  to  afford  reasonable  lavatory  accommo- 
dation for  the  use  of  passengers,  and  may  be 
compelled  by  the  Railway  Commissioners  so  to 
do. 

South  Suburban  Gas  Co.  v.Metrojmlitan  Water 
Board  (^.sujtra)  considered  and  distinguished. 

Decision  of  Div,   Ct.    (  [1910]    1  K.  B.  804  : 
79  L.  J.  K.  B.  625  ;  102  L.  T.  320  ;  74  J.  P.  225  ; 
26  T.  L.  R.  363  ;  8  L.  G.  R.  346)  affirmed. 
Metropolitan  Water    Board   r.    London, 

[Brighton,  and  South  Coast  Ry.,  [19101 

2  K.  B.  890  ;  79  L.  J.  K.  B.  1179  ;  103  L.  T. 

304  ;  74  J.  P.  409  ;  26  T.  L.  R.  676  ;  8  L.  G.  R. 
9.S0_C.A. 

19.  Water  Rate—Lhihililn  of  Owner  of  Pre- 
mises— '■'•Annual  Value"  if  I'mnixcs — Itiitcalih' 
Value— Waterworks  Clauses  Act,  1847  (ink  11 
Vict.  c.  17),  ss.  68,  72 — Southwark  and  Vauxhall 
Water  Act,  1852  (15  k  16  Vict.  c.  clviii.),  ss.  53, 
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X.  Water  Svlt^j^Ij— Continued. 
58—  Water  Rate  Definition  A  ct,  1 S85  (4  8  &  4  9  Vict. 
c.  34),  as.  1,  2  —  Metropolitan  Water  Board 
iCharges)  Act,  1907  (7  Edw.  7,  c.  clxxi.),  ss.  4, 
8,  13.] — The  provisions  of  the  Water  Rate 
Detinition  Act,  1885,  apply  not  only  to  sect.  68 
of  the  Waterworks  Clauses  Act,  1847,  but  also 
to  sect.  72  of  that  Act  and  to  sect.  58  of  the 
Southwark  and  Vauxhall  Water  Act,  1852,  and 
consequently,  in  order  to  prove  the  annual  value 
of  a  house  in  the  metropolis  for  tlie  purpose  of 
determining  whether  the  water  rate  is  to  be  paid 
l)y  the  owner  or  the  occupier,  it  is  sufficient  to 
produce  the  rate-book  showing  the  rateable  value 
of  the  house  as  settled  by  the  local  authority. 
ilETBOPOLITAN  WATER  BOARD  V.  StREETON. 
[102  L.  T.  220  ;  74  J.  P.  180  :  S  L.  G.  R.  277 
— Div.  ft. 

20.  Water  Bate — House  or  Binlding—Hon.^e 
Comnmnieatinff  irith  Adjoining  House'x — Metro- 
politan Water  Board  '  (^Char(iex)  Act,  1907 
(7  Edw.  7,  c.  clxxi!),  .?.  8.]—' The  defendants 
occupied  premises  consisting  of  what  were 
originally  two  blocks  of  buildings,  most  of 
which  \vere  originally  separate  houses!  Between 
all  the  properties  there  were  communicating 
doors.  The  supply  of  water  to  the  premises 
was  furnished  by  means  of  a  communication 
pipe  leading  to  one  of  the  houses  only,  and  no 
pipe  or  other  apparatus  connected  this  supply 
with  any  other  part  of  the  defendants'  premises. 

Held— that  there  was  evidence  upon  which 
a  county  court  judge  could  hold  that  the 
particular  house  thus  supplied  was  a  ''house 
or  buikling  occupied  as  a  separate  tenement" 
within  the  meaning  of  sect.  8  of  the  Metropolitan 
Water  Board  (Charges)  Act,  1907,  and  that  the 
ilefendants  were  only  liable  to  pay  water  rate 
based  upon  the  rateable  value  of  that  house 
alone. 
Metropolitan  Water  Board  r.  G.  P.  and 

[J.  Baker.  Ld.,  102  L.  T.  536  ;  74  J.  P.  .337  ; 
•2C>  T.  L.  R.  396  ;  8  L.  G.  R.  623— Div.  Ct. 

21.  Agreement  to  2)ay  Special  Rate  in  reqycct 
oj  lenements  under  £2'0—Mo?-tgage  of  Tenement. <i 
— Meaning  of-'  Oirner" — Receiver  appointed  hy 
Mortgagre—Liahilitii  for  Arrear.'i—  Waterworh 
r/au.'ifix  Art,  1S47  (10  &  1 1  Vict.  e.  17),  .w.  3,  72  ; 
Ba.st  London  Wutenrorhs  Art.  1853  (16  &  17 
Vict.  c.  clxvi.),  s.  81  ;  Wafrr  ( 'oiniuniies  {Reqnla- 
tion  of  Pincerx')  Act,  18.S7  (50  ^:  51  Vict.  c.  21), 
8s.  3, 4.]— The  owner  of  a  block  of  Hats,  which  were 
respectively  of  an  annual  value  of  less  than  £20, 
agreed  with  a  water  company  for  the  supply  of 
water  to  the  flats  l)y  meter.  The  owner  then 
mortgaged  the  premises,  and  upon  his  getting 
ill  to  difficulties  the  defendant  was  appointed  to 
act  as  receiver  of  rents  on  behalf  of  the  mort- 
gagee. The  rents  were  actually  collected  from 
the  occupiers  by  S.,  who  paid  them  to  the  owner 
before  the  receiver  was  appointed,  and  then  to 
the  latter.  When  the  defendant  was  appointed 
there  were  certain  arrears  of  water  rate  due  to 
the  plaintiffs,  who  were  the  successors  of  the 
water  company. 

The  company's  special  Act,  which  incorporated 
the  Waterworks  Clauses  Act,  1847,  provided  that 
the.owners  of  all  houses,  not  exceeding  the  annual 

y.D. 


value  of  £20,  should  be  liable  for  the  water 
rates  ;  and  that  the  person  receiving  the  rents 
should,  for  that  purpose,  be  deemed  to  be  the 
owner. 

The  defendant  having  refused  to  pay  the  rates 
which  had  accrued  due  prior  to  his  appoint- 
ment : — 

Held— that  he  was  not  liable  to  pay  them,  as 
S.,  and  not  the  defendant,  was  the  receiver  of 
rents  contemplated  by  the  special  Act  and  the 
Waterworks  Clauses  Act,  1847. 

Decision  of  Channell,  J.  ([1910]  2  K.  B.  134  ; 
79  L.  J.  K.  B.  722  ;  103  L.  T.  72  ;  74  J.  P.  233  ; 
8  L.  G.  R.  464)  affirmed,  but  on  different  grounds. 
Metropolitan    Water    Board   r.   Brooks, 

[1910]  W.  N.  258:  45  L.  J.  N.  G.  771  ;  130 
L.T.Jo.  105— C.  A. 

XI.  MISCELLANEOUS. 

[Xo  para,c;;ia]ilis  in  this  vol.  of  tlie  Digest.] 


MILITIA. 

See  Royal  Forces. 


MILK. 

See  Food  and  Drugs. 
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[No  paragraphs  in  this  vol.  of  the  Digest,] 
See  aho  DEPENDENCIES,  Xo.  13. 

I.  MINING  LEASE. 

See  al.^0  Xo.  12,  infra. 

1.  Construction — Claiifte  against  Working  Ad- 
joining Minerals — Penaltg  for  Contravention — 
Prohibit  ion. "\ — By  an  agreement  made  between 
the  appellant,  the  proprietor  of  one  portion  of  a 
coalfield  which  was  worked  by  \i\ts  on  his  land, 
of  the  first  part,  and  the  respondents,  the  lessees 
of  the  coalfield,  of  the  second  part,  it  was  pro- 
vided that  "  The  second  parties  hereby  undertake 
and  bind  themselves  and  their  foresaids  that 
from  anil  after  the  term  of  Whit  Sunday,  1893, 
they  will  work  the  coal  in  the  adjoining  pro- 
perties only  to  such  an  extent  as  to  enalile  them 
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I.  Mining  Le&se~ Co ntinnciL 
to  pay  to  the  several  proprietors  thereof  such 
sums  of  lordship  as  will  amount  to,  but  not 
exceed,  the  fixed  i-ents  agreed  by  their  several 
leases  to  be  paid  to  such  proprietors  respectively, 
declaring  that  if  in  any  year  during  the  currency 
of  this  lease  the  sums  payable  to  such  adjoining 
proprietors  shall  exceed  the  said  fixed  rents, 
which  amount  to  £550  per  annum,  then  and  in 
that  event  the  second  parties  shall  be  bound,  as 
they  hereby  agree  and  bind  themselves  and 
their  foresaids,  to  pay  to  the  first  party  and  his 
foresaids  the  sum  of  one  penny  per  ton  on  every 
ton  of  coal  worked  from  the  land  of  such 
adjoining  proprietors  in  excess  of  the  quantities 
necessary  to  make  up  or  equal  the  said  fixed 
rents  payable  to  them  as  above  mentioned  :  In 
consideration  whereof  the  first  party  gives  up 
and  renounces  from  and  after  the  term  of 
Martinmas,  1888,  the  right  to  exact  the  wayleave 
of  one  penny  per  ton  presently  payable  to  him." 

Held — that  the  prohibition  to  work  coal  m 
the  adjoining  properties  in  excess  of  the  agreed 
amount  was  absolute,  and  could  not  be  contra- 
vened on  payment  of  the  one  penny  per  ton. 

Decision  of  the  First  Division  of  the  Court  of 
Session  ((1008)  45  Sc.  L.  K.  290)  reversed. 
Forrest  and  Others  v.  Merry  and  Cdning- 

[hame,   [1909]  A.  C.  417 ;  79  L.  J.  P.  C.  49  ; 
101  L.  T.  138;  46  Sc.  L.  R.  789— H.  L.  (Sc.) 

2.  f'urenanf  hy  Lessees  that  Tliey  loould  '■'■  Iin- 
mediately  or  as  soon  as  may  he  after  this  Demise 
■procred  to  Open"  Mines — Breach  of  Covenant — 
Bamages.'] — By  a  mining  lease  dated  in  May, 
1889,  the  lessees  covenanted  with  the  lessor  that 
they  would  "  immediately  or  as  soon  as  may  be 
after  this  demise  proceed  to  open  and  get  the 
several  mines  "  thereby  demised,  and  from  time 
to  time,  and  at  all  times  during  the  terra  thereby 
granted,  fairly  and  orderly  and  in  regular  and 
workmanlike  manner  and  according  to  the 
custom  and  usual  method  of  working  mines  of 
the  same  description  in  the  neighbourhood, 
wherein  the  thereby  demised  mines  lay,  work  the 
same  mines  respectively  with  effect  and  without 
any  voluntary  intermission  or  delay  and  in 
accordance  with  the  most  approved  mode  of 
working  such  mines. 

Held — that  the  lessees  were  bound  to  proceed 
to  open  and  get  the  several  demised  mines  as 
soon  as  might  be  after  the  lease  was  executed, 
without  reference  to  any  obligations  on  their 
]mrt  elsewhere,  or  to  whether  it  was  the  most 
beneficial  mode  of  working  the  mines. 

Decision  of  C.  A.  (102  L.  T.  154)  affirmed. 
WiGAN  Coal  and  Iron  Co.,  Ld.  v.  Eckersley, 
[103  L.  T.  4(;s— H.  L. 

3.  Con  struct  Ion—-'  Fair,  Proper  and  WorJi- 
manlihe  Manner  '"—Bight  to  Let  Doivn  Surface — 
Buildings  on  Surface — Overlying  and  Under- 
lying Seams  of  Coal — Powers  of  Wording.'] — 
Mines  were  let  on  lease  to  a  colliery  company 
subject  Qinter  alia')  to  a  covenant  to  work  them 
"in  a  fair,  proper,  and  workmanlike  manner 
and  according  to  the  best  mode  of  working  for 
tlie  time  being  adopted  in  the  neighbourhood," 


and  further,  '^  by  such  ways  to  all  intents  and 
purposes  as  not  to  injuriously  affect  or  make  it 
more  difficult  and  expensive  to  work  the  scams 
lying  next  beneath  or  next  above."'  The  com- 
pany also  covenanted  not  to  "  injure  or  endanger 
the  houses,  buildings,  and  erections  now  or  here- 
after to  be  standing  on  the  said  lands  by  under- 
mining the  foundations  thereof  or  working  the 
said  coal."  This  was  done  in  all  parts  of  the  mines 
by  means  of  the  "Long  wall'  and  "Barry" 
systems,  which  were  the  systems  in  general  use 
in  the  neighbourhood,  but  in  one  part  it  was 
found  that  these  methods  could  not  be  employed 
without  danger  of  letting  down  the  surface  on 
which  there  was  a  village,  so  another  system  was 
employed.  The  owners  objected  on  the  ground 
that  this  was  a  breach  of  the  covenants  in  the 
leases,  and  sought  an  injunction  to  restrain  the 
company  from  further  working  this  system. 

Held — that,  in  deciding  what  was  a  "  fair, 
jjroper,  and  workmanlike  manner,"  all  the 
circumstances  of  the  case  including  the  lessee's 
covenants  must  be  considered,  and  that  the 
company  had  not  committed  a  breach  of  the 
covenants. 
Brewer  r.  Ehymney  Iron  Co.,  [1910]  1  Ch. 

[76G  ;    79  L.  J.  Ch.  334 ;    102   L.    T.    392— 
Parker,  ,J, 

4.  Trustees — Power  to  Grant  Mining  Leases — 
Unopened  Mines.} — Trustees  of  a  will  are  not 
entitled,  under  a  power  in  the  will  to  let  and 
manage  and  to  grant  building  and  other  leases 
of  real  property  until  conversion,  to  grant  leases 
of  unopened  mines. 

Clegg  v.  Boirland  ((1866)  L.  R.  2  Efj.  160) 
followed. 

Daly   v.   Beckett  ((1857)  24   Beav.   114)  not 
followed. 
In  re  Baskerville,  Baskerville  r.  Basker- 

[VILLE,   [1910]   2  Ch.  329  ;  79  L.  J.  Ch.  687  ; 
102  L.  T.  90  ;  26  T.  L.  R.  584— Joyce,  J. 

See  S.  C,  Trusts,  No.  12. 

II.  MINING   REGULATIONS. 

(a)  Coal  Mines. 

5.  Explosion — Nun- Compliance  with  Statutory 
Begulatiuns — Liability  of  Owners — Coal  Mines 
Begulatlon  Act,  1887  (50  &  51  Vict.  c.  58),  s.  50.] 
— in  an  action  brought  against  the  owner  of  a 
coal  mine  for  damages  for  injuries  caused  by  an 
explosion  resulting  from  non-compliance  with 
the  regulations  prescribed  by  the  Coal  Mines 
Regulation  Act,  1887,  it  is  a  misdirection  to  tell 
the  jury  that  unless  they  are  of  opinion  that 
there  was  evidence  that  the  owner  had  connived 
at  the  breach  of  the  regulations  in  question  they 
ought  to  find  a  verdict  for  him. 

Decision  of  C.  A.  ([1909]   2  K.  B.    146;  78 

L.    J.    K.  B.  659  ;  100  L.  T.  678 ;  25  T.   L.  R. 

431  ;    53    Sol.    Jo.   398)   affirmed   on    different 

grounds. 

Britannic  Merthyr  Coal  Co.,  Ld.  v.  David, 

[1910]   A.  C.  74  ;    79  L.  J.   K.   B.   1.53  ;  101 

L.  T.  833  ;  26  T.  L.  R.  164  ;  54  Sol.  Jo.  151  ; 

47  Sc.  L.  R.  609— H.  L. 
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II.  Mining  Regulations — Continued. 

6.  ('herlin'c\<ihei-''s  Mages — lAubUitu  of  Mimr 
Paid  hij  Ihvi—Coal  Mines  Bei/ulafion  Act,  1887 
(50  k  51  Vict.  c.  58),  ss.  13,  H.]— Sect.  14  of  the 
Coal  Mines  Regulation  Act,  1887,  provides  that 
a  checkweigher,  appointed  by  a  majority  of  the 
persons  emploj^ed  at  a  mine  who  are  paid 
according  to  the  amount  of  mineral  gotten  by 
them,  may  recover  from  any  person  for  the  time 
being  employed  at  such  mine,  and  so  paid,  his 
proportion  of  the  checkvveigher's  wages.  The 
plaintiff,  a  checkweigher,  duly  appointed  under 
sect.  18  of  the  Act,  sued  the  defendant,  a  miner, 
who  was  being  temporarily  paid  by  the  day, 
to  recover  the  proportion  of  his  wages  as  check- 
weigher  alleged  to  be  due  from  the  defendant. 
Tiie  plaintiff  had  weighed  the  coal  sent  up  by 
the  defendant,  and  these  services  were  of  some 
benetit  to  the  defendant  inasmuch  as,  when  the 
coal  sent  up  by  him  reached  such  a  quantity 
that  if  paid  by  the  amount  gotten  he  would 
receive  more  than  he  was  being  paid  by  the  day, 
he  might  enter  into  a  new  arrangement  with  the 
proprietors  of  the  mine.  The  defendant  declined 
to  pay  the  sum  demanded,  on  the  ground  that, 
being  paid  by  the  day,  he  was  not  liable  to  con- 
tribute to  the  checkweigher's  wages. 

Held — that  the  defendant,  being  paid  by 
the  day,  was  not  liable,  under  the  statute,  to 
contribute  to  the  plaintiff's  wages,  and  in  the 
above  circumstances  was  not  liable  under  any 
contract  to  do  so. 

OxTON  c.  Williams,  101  L.  T.  957  ;  26  T.  L.  R. 

[242— Div.  Ct. 

.7.  Hours  of  Work — Extemion  of  One  Hour 
Beyond  EiqM  Hours — Interpretation  of  Contract 
—Coal  Mines  Het/ulation  Act,  1908  (8  Edw.  7, 
e.  57J,  ss.  1  (1),  3  (1).]— The  appellant  was 
employed  by  the  respondents  as  a  collier  upon 
terms  which  provided,  inter  alia,  that  the  hours 
of  labour  should  be  such  as  are  authorised  by 
the  Coal  Mines  Regulation  Act,  1908,  sect.  1  of 
which  enacts  that  the  period  of  work  shall  be 
limited  to  eight  hours  a  day,  and  sect.  3  (1) 
of  which  enacts  that  the  hours  of  work  may  be 
extended  on  not  more  than  sixty  days  in  a  year, 
by  not  more  than  one  hour  a  day,  provided  the 
owner,  agent  or  manager  takes  the  steps  pre- 
scribed by  the  Act  to  secure  such  extension,  and 
that  on  any  day  on  which  such  an  extension  of 
time  is  made  in  accordance  with  that  section  the 
time  so  extended  shall  be  substituted  for  the 
purposes  of  the  Act  as  respects  that  mine  for  the 
time  as  fixed  by  the  Act.  The  manager  put  up 
notices  stating  that  on  certain  days  the  hours  of 
working  would  be  extended  from  eight  hours  to 
nine.  These  notices  complied  with  the  provisions 
of  the  Act.  The  appellant  refused  to  work  the 
extra  hour. 

Held  —  that  the  appellant's  refusal  was  a 
breach  of  his  contract  of  service. 

Robinson  r.  Insoles,  Ld.,  102  L.T.  45  ;  74  J.  P. 

[47— Div.  Ct. 

(b)  Fencing  Abandoned  Uines. 

[No  paraijrapliK  in  tliis  vol,  of  the  Dit;e.st.)  I 


(c)  Quarries, 

8.  Special  Rules — Application  of  Special  Rules 
Established  under  Previous  Tenancy  to  Xew 
Tenancy — Metalliferous  Mines  Requlation  Act. 
1872  (35  &  36  Vict.  c.  11).  ss.  24,  28  (1),  and  41 
—  Quarries  Act,  1894  (57  &  58  Vict.  c.  42),  s.  2.] 
— Special  rules  under  the  Metalliferous  Mines 
Regulation  Act,  1872,  as  applied  to  quarries  by 
the  Quarries  Act,  1894,  had  been  established  for 
a  quarry  which  subset]  uently  ceased  to  be  worked. 
After  an  interval  a  new  tenant  took  the  quarry. 
He  was  not  aware  that  any  special  rules  had 
been  established. 

Held,  in  a  stated  case — that  the  new  tenant 
was  not  bound  by  the  special  rules,  and  that  he 
had  rightly  been  found  not  guilty  in  a  complaint 
charging  a  contravention  thereof. 

Gordon  r.  Anderson,  [1910]  S.  C.  (J.)  26  ;  47 
[Sc.  L.  R.  156;  6  Adam.  161— Ct.  of  Justy. 


III.  RESERVATION   OF   MINERALS. 

9.  China  Clay — Purchase  of  Land  hy  Railway 
Company  for  their  Undertahiny  — '  Statutory 
Rescrraflo/,  of  Minerals — Railways  Clauses  Con- 
solidation Art.  1S45  (8  &  9  Vict,  c,  20), 5.9.  77,  79.] 
— Kaolin,  or  china  clay,  not  being  part  of  the 
ordinary  soil  of  tlie  district,  but  being  of  excep- 
tional occurrence,  is  a  mineral  witliin  the  statu- 
tory reservation  of  minerals  contained  insect.  77 
of  the  Railways  Clauses  Consolidation  Act,  1845. 

Decision  of  C.  A.  ([1909]  1  Ch.  218  ;  78  L.  .1. 
Ch.  105  ;  99  L.  T.  869  ;  73  J.  P.  23  ;  25  T.  L.  R. 
91)  affirmed. 

Great  Western  Ry.  Co.  v.  Carpalla  United 

rCHiNA  Clay  Co.,  Ld.,  [1910]  A.  C.  83:  79 

L.  J.  Ch.  117  ;  101   L.  T.  785  ;  74  .J.  P.  57  ;  26 

T.  L.  R.  190  ;  47  Sc.  L.  R.  612— H.  L. 


10.  Meaning  o] '■'•Minerals''' — Sandstone — Rail- 
toays  Clauses  Consolidation  ^Scotland)  Act,  1845 
(8  &  9  Vict.  c.  33),  ss.  70,  71.]—"  Sandstone"  is 
not  a  "  mineral "  within  the  meaning  of  sect.  70 
of  the  Railways  Clauses  Consolidation  (Scotland) 
Act,  1845. 

Decision  of  Court  of  Session  ([1909]  S.  C. 
277  ;  46  Sc.  L.  R.  178)  reversed. 

North  British  Ry.  Co.  ;?.  P.udhill  Coal  and 
[Sandstone  Co.,  [1910]  A.  C.  116  ;  79  L.  J. 
P.  C.  31  ;  101    L.  T.  609  ;  26  T.  L.  R.  79  ;  54 

Sol.   Jo.  79  ;  [1910]  S.    C.   (H.  L.)  1  ;  47  Sc. 
L.  R.  23— H.  L.  (Sc). 

11.  Fireclay — "  MineraV — Railways  Clauses 
Consolidation  {Scotland)  Act,  1845  (8  &  9  Vict. 
c.  33),  s.  70.] — A  fireclay  which  varies  from 
60  to  140  feet  below  the  surface  of  the  ground, 
and  does  not  form  part  of  the  subsoil  of  the 
place  in  question,  is  a  mineral  within  the  mean- 
ing of  sect.  70  of  the  Railways  Clauses  Consoli 
dation  (Scotland)  Act,  1845, 

Great  Western  Ry.  Co.  v.  Carpalla  I'nited 
China  Clay  Co.,  Ld.  [supra),  and  North  Briti-^h 

14—2 
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III.  Reservation  of  Minerals— A»;/A/«?/^r7. 

Ry.    Co.  V,  Budhill    Coal  and  San<hf.oiie    Co. 

(supra)  discussed. 

Caledonian    Ry.    Co.    ;;.   Glenboig   Uxion 

[FlEECLAY    Co.,   LD.,  [1910]    S.   C.    951  ;  47 
Sc.  L.  R.  823— Ct.  of  Sess. 

IV.  SUPPORT. 

See  also  Nu.  3.  supra. 

12.  Orerlybig  and  Underhfuuj  Seams — J{i(/ht  to 
Work  all  the  Underlying  J/ineralt  —  Implied 
Right  to  Support.'} — A  lease  of  certain  strata  of 
coal  granted  to  the  plaintiffs  contained  a  reserva- 
tion to  the  lessors  entitling  them  to  work,  or 
permit  to  be  worked,  seams  underlying  those 
demised  to  the  plaintiffs.  At  the  time  the  lease 
to  the  plaintiffs  was  granted,  it  was  common 
knowledge  to  all  persons  conversant  with 
mining  that  it  would  be  impossible  to  work  the 
lower  seams  without  causing  damage  by  subsi- 
dence to  the  upper  seams. 

Held — that  the  reservation  in  the  plaintiff's 
lease  permitting  the  working  of  the  lower  seams 
must  be  read  with  the  necessary  implication — 
vi».,  that  such  working  would  cause  a  corre- 
sponding subsidence  in  the  upper  seams  ;  and, 
accordingly,  that  the  defendants  as  lessees  of  the 
lower  seams  were  entitled  to  work  those  seams, 
although  by  tloing  so  they  let  down  the  over- 
lying minerals. 

Butterltnowle  Colliery  Co.  v.  Bishop  Auckland 
Co-operative  Society  ([1906]  A.  C.  305)  dis- 
tinguished. 

Decision   of    C.  A.    ([1909]    1    Ch.   37;    78 
L.  J.  Ch.   G3  ;  99  L.  T.  818  ;  2.5  T.  L.  R.  45  ; 
53  Sol.  Jo.  45)  affirmed. 
BUTTERLEY      CO.,     LD.      V.     NEW      HUCKNALL 

[Colliery  Co.,  Ld..  [1910]  A.  C.  381  ;   79 

L.  J.  Ch.  411  ;  102  L.  T.  609  ;  26  T.  L.  R.  415  ; 

47  Sc.  L.  R.  901— H.  L. 

13.  Raihoay — Lateral  Support  from.  Minerals 
more  than  Forty  Yards  from  Railway— Com  nt  on 
Law  Rit/ht  to  ' Support— Railways  Clavses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  20),  i-s. 
78—85.]— A  railway  company  enjoys  no  common 
law  right  of  support  from  minerals  lying  behind 
the  prescribed  distance  of  forty  yards  from  the 
railway. 

London   and    North-Westeen   Ry.    Co.    t. 

[HowLEY    Park  Coal  and  Cannel    Co., 

[19101  W.  N.  163  ;  103   L.  T.  26  ;  26  T.  L.  R. 

541  ;  51  Sol.  Jo.  616-Eve,  J. 

See  S.  C.  under  Railways  I.  («)  (iii.)- 

V.  MISCELLANEOUS. 

[No  paragi-aplis  in  this  vol.  of  the  Digest.] 


MISDEMEANOURS. 

See  Criminal  Law. 


MISREPRESENTATION  AND 
FRAUD. 

COL. 

I.  Fraud 424 

II.  Misrepeesentatiun. 

(a)  Fraudulent  Misrepresentation  .  424 
{}))  Innocent  Misrepresentation  .  424 
(r)  Misrepresentation  as   to  Nature 

of  Documents  .         .         .  425 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  aUo  Auctions,  No.  1  ;  Bankruptcy, 
No.  30;  Sale  of  Goods,  No.  11. 

I.  FRAUD. 

See  Criminal  Law,  II.  (n). 

IT.  MISREPRESENTATION. 

(a)  Fraudulent  Misrepresentation. 

1.  Sale  of  Goods  —  Fraud. — Banhruptcy  of 
Buyer — Seller's  Right  to  Rescission  and  Restora- 
tion— Failure  to  Prore  Fraud  Inducing  Cause  of 
Contract — Mora.]— A  firm  of  outfitters  who  ^ad 
sold  goods  to  A.  brought  an  action  again  si  her 
for  their  restoration  on  the  ground  that  she  had 
obtained  them  by  fraud.  At  the  time  of  the 
sale,  viz.,  in  July,  1908,  A.  stated  to  the  firm's 
counting-house  manager  that  she  was  entitled  to 
money  in  September  following.  This  statement 
was  rei)orted  to  the  firm's  managing  director,  on 
whose  instructions  the  goods  were  then  sold  and 
delivered.  A.  had  on  a  previous  occasion  bought 
goods  from  the  same  firm  on  credit,  which  she 
had  afterwards  paid  for.  When  she  obtained  the 
goods  in  question,  A.,  who  was  then  subsisting 
solely  on  credit,  represented  herself  as  the  tenant 
of  a  sporting  estate  in  the  Highlands,  to  which 
the  goods  were  sent  without  any  further  inquiry 
on  the  part  of  the  firm.  The  managing  director 
did  not  appear  as  a  witness.  The  action  for 
rescission  was  raised  on  January  18th,  1909.  On 
January  30th,  1909,  A. 's estates  were  sequestrated 
and  a  trustee  appointed  thereon,  who  was  duly 
sisted  as  defender. 

Held  (Lord  Salvesen  dissenting) — that  the 
defender  must  be  assoilzied  :  per  Lord  Kinnear, 
on  the  ground  that  the  pursuers  had,  in  the 
absence  as  a  witness  of  their  managing  director, 
failed  to  prove  that  A.'s  statement,  though  false 
and  fraudulent,  was  the  inducing  cause  of  the 
contract;  and  per  Lord  Johnston,  on  the 
additional  grounds  (1)  that  rescission,  being  an 
equitable  remedy,  ought  not  to  be  granted  where, 
as  here,  (a)  the  remedy  would  if  given  be  inequit- 
able to  other  creditors,  and  (Z/)  the  representations 
made  were  so  unreliable  in  their  nature  that 
they  ought  not  to  have  received  any  credence  ; 
and  (2)  that  the  pursuers  were  barred  by  mora. 
A.  W.    Gamage,     Ld.    v.    Charlesworths 

[Trustee.  [1910]  S.  C.  257  ;  47  Sc.  L.  R.  191 
— Ct.  of  Sess. 

(b)  Innocent  Misrepresentation. 

2.  Lease  by  Deed — F.tecuied  Contract — Right 
to  Cancellation  on  Cr round  of  Misrepresenta- 
tion.']— A  lease  by  deed  which  has  been  executed 
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II.  Misrepresentation — Omti/tued. 
Ijy  the  lessee  on  the  faith  of  an  iiniucent  mis- 
representation on  the  part  of  the  lessor  and 
uiuler  which  the  lessee  has  gone  into  possession 
will  not  be  cancelled  by  the  Court  upon  the 
Lfround  that  the  execution  of  the  deed  was 
indueed  by  such  misrepresentation. 
A-NUEL  V.  Jay,  55  Sol.  Jo.  140— Div.  Ct. 


(c)  Misrepresentation  as  to  the  Nature  of 
Documents. 

[No  paragraphs  in  this  vol.  of  the  Digest.} 


MISTAKE. 

See  also  Deeds.  No.  1  ;  Gaming,  No.  1  ; 
Limitation  of  Actions,  No.  1  ; 
Keal  Propekty,  No.  5 ;  Kevenue, 
No.  7  ;  Settlements,  No.  4. 

1.  Monpy  Paid  under  MUtalte  of  Fact — Future 
LiabUity — No  Legal  Liability  when  Money  Paid.] 
— By  a  standing  agreement  between  the  plaintiff 
and  K.  and  Co.,  bankers  in  New  York,  a  Mexican 
company  was  allowed  to  overdraw  its  account 
with  K.  and  Co.  up  to  £500,  while  the  plaintiff, 
on  being  advised  and  as  occasion  required,  paid 
£.500  into  K.  and  Co.'s  account  with  the  defen- 
dants in  London.  Accordingly  the  plaintiff, 
having  received  a  letter  from  K.  and  Co.  on 
October  30th,  instructed  his  bankers  to  pay  £500 
to  the  defendants  to  be  placed  to  K.  and  Co.'s 
credit,  and  this  was  done  on  October  31st.  On 
October  30th  K.  and  Co.  stopped  payment,  but 
this  fact  was  not  known  in  England  till  after 
the  £500  had  been  paid  to  the  defendants  by  the 
plaintiff.  Immediately  on  becoming  aware  of 
the  stoppage  of  payment  by  K.  and  Co.  the 
plaintiff  applied  to  the  defendants  for  repayment 
of  the  £500.  K.  antl  Co.  were  largely  indebted  to 
the  defendants,  and  the  latter,  who  had  done  no 
more  than  make  an  entry  in  their  books  of  the 
receipt  of  the  £500.  claimed  to  retain  that  sum 
in  reduction  of  K.  and  Co.'s  indebtedness.  The 
Mexican  company's  account  with  K.  and  Co. 
had  not  in  fact  been  overdrawn. 

Held— that  the  £500  was  paid  by  the  plaintiff 
as  was  agreed  and  intended,  and  under  no  mis- 
take of  fact,  and  therefore  that  he  was  not 
entitled  to  recover  it  back. 

Decision  of  Hamilton.  J.  (lol  L.  T,  675  ;  26 
T.  L.  R.  37  ;  54  Sol.  Jo.  181 ;  15  Com.  Gas.  1) 
reversed. 

Keukison  r.  Glyn,  Mills,   Currie    &    Co., 

[102  L.  T.  674  ;  26  T.  L.  R.  404  ;  15  Com.  Cas. 

241— C,  A. 


MONEY     AND     MONEY- 
LENDERS. 

COL. 

r.  Claims  rou  Interest     .        .        .  4l'6 

[Xo  paiugniplis  in  this  vol.  of  tlio  Digust.] 

II.  Loans  by  Money-lkndeks       .       .  426 
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II.  LOANS  BY  MONEY-LENDERS. 
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III.  THE   MONEY-LENDERS  ACT,  1900. 

(a)  Scope  of  Act. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(b)  Registration. 

1.  Carrying  on  Business  at  Registered  Addrcs^i 
— Part  of  2'ranmction  carried  out  Elsewliere — 
Money-lenders  Act,  1900  (63  &  64  Vict.  c.  51), 
s.  2.] — Whether  a  money-lender  carries  on 
business  only  at  his  registered  address  is  a 
question  of  fact,  the  answer  to  which  depends 
upon  the  circumstances  of  the  particular  case. 

Per  Lord  Loreburn,  L.C.  :  If  a  money-lender 
really  deals  with  a  borrower  at  his  registered 
address,  Avhether  by  interview  or  correspondence, 
he  may,  without  infringing  the  Money-lenders 
Act,  1900,  transact  negotiations,  or  conclude  the 
actual  contract,  elsewhere. 

Per  Lord  Mersey:  The  carrying  on  of  the 
business  referred  to  in  the  Act  is  something 
quite  different  from  the  carrying  out  of  the 
transactions  which  make  up  the  business.  The 
carrying  on  of  the  business  must  be  at  the 
registered  address  ;  the  carrying  out  of  the 
transactions  may  be  wherever  convenient. 

Decision  of  C.  A.  (sub  nom.  Gadd  v.  Pro- 
rlncial  Union  lianh,  [1909]  2  K.  B.  353  ;  78 
L.  J.  K.  B.  815  ;  101  L.  T.  219  ;  25  T.  L.  R.  591) 
reversed. 

KiRKWooD  V.  Gadd,   [1910]   A.   C.  422;   79 

[L.  J.  K.  B.  815  ;  102  L.  T.  753  ;  26  T.  L.  R. 

530  ;  54  Sol.  Jo.  599— H.  L. 

2.  Carrying  on  Business  at  Registered  Address 
—  '■^Usual  Trade  Xante''' — Carrying  on  Two 
Businesses  in  Different  Xamcs  at  Dlff'erent 
Addresses — Effect  of Reg'tstraUon — Monei/ -lenders 
Act,  1900  (63  &  61  Vict.  c.  51),  a\'2.— -The 
expression  "usual  trade  name"  in  sect.  2  (1)  (a) 
of  the  Money-lenders  Act,  1900,  means  the  name 
in  which  the  money-lender  was  carrying  on 
business  before  the  date  of  registration. 

A  money-lender  cannot  carry  on  business  at 
one  address  under  his  own  or  usual  trade  name 
and  at  another  address  as  a  jiartner  of  a  tirm 
registei-ed  under  a  different  name. 

Sect.  2  (1)  (<■)  of  the  Act  is  meant  to  strike  at 
the  case  of  a  person  actually  registered  by  the 
Commissioners  of  Inland  Revenue  as  a  money- 
lender contracting  otherwise  than  in  his  regis- 
tereti  name.  So  long  as  the  money-lender's  name 
remains  on  the  register  his  contracts   in   that 
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III.  The  Money-lenders  Act,  1900 — Continued.  ' 
name  are  valid,  notwithstanding  that  the  par- 
ticular name  may  have  been  wrongly  put  upon 
the  register. 

Decision  of  C.  A.  ([1910]   1  K.  B.  868  ;   79 
L.  J.  K.  B.  78(i ;  1U2  L.  T.  472  :  26  T.  L.  R.  372  ; 
oi  Sol.  Jo.  375)  reversed. 
Whiteman  r.  Sadler.  [1910]  A.  C.   .514  ;  79 

[L.  J.  K.  B.  10.50  ;  103  L.  J.  296  ;  26  T.  L.  K. 
6.55  ;  54  Sol.  Jo.  718— H.  L. 

3.  Xame  nmlcr  wk/eh  Business  Carried  On— 
"  Csiial  Trade  Name  ''—Carrying  on  Business 
in  Different  Xomes  at  Two  Addresses— Money- 
h-ndei-s  Act,  1900  (63  &  64  Vict.  c.  51),  s.  2.]— 
The  expression  "usual  trade  name"  in  sect.  2, 
sub-sect.  1  {a),  of  the  Money-lenders  Act,  1900 
means  the  name  by  which  the  money-lender 
elects  to  be  known  ;  it  does  not  mean  that  he 
must  have  had  a  "usual  trade  name"  before  the 
passing  of  the  Act. 

Overruled  on  this  point  by  Sadler  v.  White- 
man  {xupra'). 

A  money-lender  cannot  carry  on  business  at 
one  address  under  his  own  or  usual  trade  name 
and  at  another  address,  as  a  partner  of  a  firm 
registered  under  a  different  name. 
STIELING   r.  SiLBURN    AND    PYMAN,    [1910]    1 

[K.  B.  67  :  79  L.  J.  K.  B.  3.36  ;  101  L.  T.  945  ; 
26  T.  L.  R.  13— Bucknill,  J. 

4.  Carrying  on  Business  at  Registered  Address 
—  Cheque' Posted  to  Borrower— Isolated  Act— 
Moneg-lenders  Act,  1900  (63  &  64  Vict.  c.  51), 
.y.  2.]— The  fact  that  a  cheque  for  a  loan  is  not 
handed  over  to  the  borrower  at  the  money- 
lender's registered  address,  but  is  sent  by  post, 
does  not  make  the  transaction  void  under  sect.  2 
of  the  Money-lendei-s  Act,  1900, 

Lerene    v.     Gardner    and  Earl   of  Kilmorey 
((1909)  25  T.  L.  R.  711)  considered. 
Jackson  r.   Price  and  Another,   [1910]   1 

[K.  B.  143  ;  79  L.  J.  K.  B.  130  ;  26   T.  L.  R. 
106— Darling,  J. 

5.  Carrying  on  Business  at  Begistered  Address 
— ApjjJication  for  Registration  of  Xew  Address— 
Xon-eomjdiance  with  Forms— Money-lenders  Act, 
1900  (63  &  64  Vict.  c.  51),  s.  2.]— A  firm  of 
money-lenders,  who  had  a  registered  address  at 
Walsall,  applied  for  registration  at  102,  Jermyn 
Street,  London.  In  filling  up  the  form  of  appli- 
cation prescribed  by  the  Commissioners  of  Inland 
Revenue,  the  mone.y-lenders  merely  stated  as  the 
name  of  the  place  where  the  business  was  carried 
on  "  102,  Jermyn  Street,  St.  James's,  London, 
S.W.,"  omitting  all  reference  to  their  address  at 
Walsall. 

Held— that  such  statement  was  not  a  com- 
pliance with  the  form  :  that  the  address  in  respect 
of  which  the  money-lenders  were  already  regis- 
tered ought  to  have  been  stated  ;  and  that  a 
money-lending  transaction  carried  out  at  102, 
Jermyn  Street,  before  the  application  form  was 
rectified,  was  void. 
Staffordshire     Financial     Co.,     Ld.     v. 

[Valentine,  [1910]  2  K.  B.  233;  79  L.  J. 

K.  B.  680  ;  102  L./T.  467  ;  26  T.  L.  R.  362— 

C.  A. 


6.  Carrying  on  Business  at  Registered  Address 
—  Transaction  Carried  Out  Entirely  hy  Post — 
Money-lenders  Act,  1900  (63  &  64  Vict.  c.  51),  *•.  2 
(1)  (6).] — Negotiations  for  a  loan  from  a  money- 
lender were  carried  on  entirely  through  the  post, 
the  money-lender  writing  from  his  registered 
address,  a^nd  the  borrower  from  his  rcs-'dence. 
The  money-lender  posted  to  the  borrower  a 
promissory  note  which  the  latter  signed  at  his 
residence  and  returned  by  post,  and  the  former 
then  sent  also  by  post  a  cheque  for  the  amount  of 
the  loan. 

Held — that  the  transaction  had  been  carried 

outat  the  money-lender'sregisteredaddress  within 

the  meaning  of  the  Money-lenders  Act,  1900. 

[N  RE  Seed,  Ex  Parte  Kinq,  [1910]  1  K.  B. 

[661  ;  102  L.   T.  363  ;    26  T.  L.   R.  348  ;  54 

Sol.    Jo.   343 ;   suh  nom.   In   re   A   Debtor 

(No.  2  of  1910),  Ex  PARTE  THE  PETITIONING 

Creditor,  79  L.  J.  K.  B.  421  ;  17  Manson, 
121— Div.  Ct. 

7.  Can-ying  on  Business  at  Registered  Address 
—Promissory  Note  Signed  and  Payment  3fade 
Elsewhere — Money-lenders  Act,  1900  {63  &  64 
Vict.  c.  51),  s.  2.]— The  substantial  negotiations 
for  a  loan  took  place  at  a  money-lender's  regis- 
tered address,  but  neither  the  payment  to  the 
borrower  took  place  at  such  address  nor  was  the 
promissory  note  given  by  the  latter  signed  there. 

Held— that  the  transaction  had  been  carried 
out  at  the  money-lender's  registered  address. 
Blaiberg  and  Another    r.  Calvert    and 
[Wife,  26  T.  L.  R.  328— Hamilton,  J. 

8.  Carrying  on  Business  at  Registered  Address 
— Reccirinij  Repayment  of  Loans  at  Places  other 
than  Registered  Address  —  Money-lenders  Act, 
1900  (63  k  64  Vict.  c.  51),  s.  2.]— A  registered 
money-lender  by  merely  receiving  repayment  of 
loans  at  places  other  than  his  registered  address 
does  not  thereby  carry  on  business  elsewhere 
than  at  his  registered  address  so  as  to  be  liable 
to  the  penalty  imposed  by  sect.  2,  sub-sect.  2,  of 
the  Money-lenders  Act,  1900. 

HOPKINS   V.   Hills,    [1910]    2   K.   B.  29  ;    79 

[L.  J.  K.  B.  825  :  102  L.  T.  574  ;  74  .].  P.  213  ; 

26  T.  L.  R.  394— Div.  Ct. 

9.  Carrying  on  Business  at  Registered  Address 
—Bill  of  Sale  not  .Signed  at  Registered  Address— 
Monei/-lenders  Act,  1900  (63  &  64  Vict.  c.  51), 
ss.  1,  2.]— Where  the  negotiations  for,  and  sub- 
stantially the  whole  of  the  transaction  in 
respect  of.  a  loan  took  place  at  the  money-lender's 
registered  address,  but  a  bill  of  sale  granted  Ijy 
the  borrower  was  executed  elsewhere  :  — 

Held— that  the  transaction  had  been  carried 
out  at  the  money-lender's  registered  address 
within  the  meaniiig  of  sect.  2  of  the  Money- 
lenders Act,  1900. 

RuETER    r.    Bradford    Advance     Co.,     26 
[T.  L.  R.  533— Warrington,  J. 

10.  Securiti/  Taken  in  Other  than  Registered 
]\',t,»e— Money-lenders  Act,  1900  (63  &  64  N'ict. 
c.  51),  .V.  2.] — R.,  the  beneficiary  under  a  will,  in 
consideration  of  £400  paid  to  him  by  one  Levine, 
a  money-lender,  who  carried  on  business  under  the 
registered  name  of  Leslie,  transferred  to  Levine 
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III.  The  Money-lenders  Act,  1900— Co nthiued. 
J-8O0  part  of  the  share  to  which  he  was  entitled 
under  the  will.  The  deed  purported  to  be  an  out 
and  out  transfer  of  the  £800  to  Levine  in  his 
individual  name,  and  contained  no  covenant  by 
R.  to  pay  the  £800  or  any  sum  of  money  or 
interest. 

Held— that  notwithstanding  the  form  of  the 
deed,  it  was  a  security  for  money  given  to  Levine 
in  the  course  of  his  business  as  a  mouey-leuder, 
and  as  it  had  not  been  taken  by  him  in  his  regis- 
tered name  of  Leslie,  it  was  void  under  sect  2, 
sub-sect.  1  ((•),  of  the  Money-lenders  Act,  1900. 
In  re  RoBINSOK.  ClARKSON  r.  ROBIXSOS 
[(No.  1),  27  T.  L.  R.  22— Neville,  J. 

11  Partners  in  Firm  not  Duly  Refflsfere/1— 
Security  Transferred  to  Bona  Fide  Assic/nee-- 
Money-lenders  Act,  1900  (G3  &  64  Vict  c.  51), 
,  2  1— Where  the  partners  in  a  firm  of  money- 
lenders are  not  duly  registered  in  accordance 
with  the  provisions  of  the  Money-lenders  Act, 
1900,  securities  taken  in  the  name  of  the  firm  are 
void  not  only  in  the  hands  of  the  firm  but  also 
in  the  hands  of  an  assignee  who  takes  for  value 
and  without  notice  of  any  defect  m  the 
registration  of  the  firm. 
In  be    Robinsox,   Clarkson     v.    Robinson 

rCNo.  2),  [19101  2  Ch.  571  ;  80  L.  J.  Ch.  39  ; 
103  L.  T.  497  ;  27  T.  L.  R.  37— Neville,  J. 

(c)  Re-opening  Transaction. 

12  Closed  Iransaction—No  Deception  nor  Pres- 
sure-Mo  Jiey -lenders  Act,  1900  (63  &64  Vict.r.  r,l), 
g  1  1 —Where  there  has  been  no  deception  nor 
pressure  on  the  part  of  a  money-lender  the  Court 
will  not  i-e-open  a  closed  transaction  of  loan. 
MiCHAELSON  r.  Nichols,  [1910]  W.  N.  69  ;  26 
[T.  L.  R.  327— Fickford,  J. 

13.  -Harsh  and  Inconscionahle^—Ercessive 
Interest— Whole  Amount  Becoming  Immediately 
Due  if  Default  Made  in  Payment  of  One  Instal- 
ment—Money-lenders  Act,  1900  (63  &  64  Vict. 
^  51)^  ,y.  i.]_Where,  in  a  money-lending  agree- 
ment, a  clause  is  inserted  by  which  the  whole 
amount  for  which  the  borrower  has  given  a 
promissory  note  becomes  due  if  default  is  made 
in  Ihe  payment  of  one  instalment,  with  the 
result  that  the  rate  of  interest  i^s  largely  in- 
creased, the  transaction  i&  prima  >/c(e  harsh 
and  unconscionable,  unless  such  a  clause  is  very 
clearly  explahied  to  the  borrower. 
HaekiS  c.  Glarson,  27  T.  L.  R.  30— Chaunell,  J 
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immaterial.  An  appropriation  by  the  debtor 
may  be  inferred  from  a  variety  of  circumstances, 
and  each  case  must  be  considered  on  its  own 
pecuhar  facts. 

In  three  actions,  which  were  consolidate  I, 
brought  as  to  two  of  them  against  A.,  and  as  to 
the  third  against  A.,  and  B,  his  surety,  in  whicli 
the  plaiutifiE  claimed  £12,000  odd,  being  princi- 
pal and  interest  on  certain  promissory  notes 
granted  by  A.  and  B.,  A.  in  an  affidavit,  sworn 
in  support  of  an  application  for  leave  to  de- 
fend, stated  in  effect  that  he  owed  £4,474  on 
all  the  notes,  and  claimed  to  have  the  whole 
of  the  sums  charged  for  interest  inquired  into. 
The  master  made  an  order  that,  on  the  sum  of 
£4,474  being  paid,  A.  should  have  leave  to 
defend  as  to' the  residue  of  the  claim.  A.  paid 
the  £4,474. 

Held— that  the  true  inference  was  that  tlie 
£4,474  was  appropriated  by  A.  to  the  principal 
sum  owing  on  all    the    notes,    including   those 
on  which  A.  and  B.  were  being  jointly  sued. 
Parker  r.  Guinness,  27  T.  L.  R.  129— Lush,  J. 
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APPROPRIATION  OF  PAYMENTS. 


14.  Alfidarit  In/  Debtor  i/t  Proceed, nys  under 
Order  U— Intention—Payment  on  Basis  oj 
.l//;V7«r/i^.]— Where  a  debtor  makes  a  payment 
to  his  creditor,  and  the  inference  to  be  drawn 
from  the  circumstances  is  that  the  payiuent 
is  in  fact  appropriated  by  the  debtor  at  the 
time  of  payment,  the  fact  that  he  makes  no 
express  statement  on  the  subject  at  the  time  is 
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I.  ACCOUNTS. 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

II.  ASSIGNMENTS. 

[No  paragiaphs  in  this  vol.  of  the  Digest.) 

HI.  CONSTRUCTION  AND   OPERATION. 

1.  Mortgage  of  Reversionary  Interest — Mar- 
riage Settlement — Purported  Assignment  of  Entire 
Fu'nd— Recital  of  Life  Interests  —  First  Life 
Tenant  Entitled  to  Moiety  of  Reversionary 
Interest  —  Subsequent  Aequlsition  of  Second 
Moiety  by  Mortgagor.'] — Funds  comprised  in  a 
marriage  settlement  whicli  contained  tiie  usual 
trusts  consisted  of  a  reversionary  interest    in 


£0,000  to  which  the  wife  was  entitled  after  her 
mother's  death.  In  1805  the  wife,  there  being 
no  issue  of  the  marriage,  aj^pointcd  £2,000,  part 
of  the  settled  funds,  upon  certain  trusts  subject 
to  her  own  and  her  husband's  life  interests.  In 
1874  she  died  intestate  without  issue  and  with- 
out further  exercise  of  her  power  of  appointment, 
leaving  her  mother  and  her  brother  entitled  as 
her  statutory  next  of  kin  to  equal  moieties  of  tlie 
settled  funds,  subject  to  the  mother's  and 
husband's  life  interest  and  to  the  appointment 
of  JC2,000.  In  1870  the  brother  by  a  mortgage, 
which  recited  the  marriage  settlement  and  the 
wife's  death  without  issue,  and  erroneously 
recited  that  no  appointment  liad  been  made  by 
the  wife,  and  further  recited  that  the  wife's 
mother  and  husband  were  still  living,  assigned 
all  his  reversionary  interest  under  the  settlement 
to  which  he  was  entitled  "  as  sole  next  of  kin  " 
of  the  wife.  The  wife's  mother  died  in  1878, 
intestate,  leaving  her  son,  tlie  mortgagor,  her 
sole  next  of  kin.  He  also  died  intestate,  and 
subsequently  on  the  death  of  the  husband  the 
fund  fell  into  possession. 

Held — that  the  recital  as  to  the  husband  and 
mother  Ijeing  still  alive  was  merely  inserted  as 
showing  the  life  interests  to  which  the  fund  was 
subject,  that  the  mortgagor  tliought  he  could 
and  intcntled  to  assign  the  entire  fund  subject 
to  tlie  life  interests,  and  that  the  moiety  whicli 
lie  subsequently  acquired  on  the  death  of  his 
mother  was  available  to  make  the  assignment 
effectual,  subject  to  the  appointment  of  the 
£2,000. 

Noel  V.  Bewley  ((1829)  3  Sim.  10.3)  and  In  re 
Hoffe's  Estate  Act,  1855  ((1900)   82  L.  T.  556) 
applied. 
In  re  Bridgwater's  Settlement,  Partridge 

{'V.  Ward,   [1910]   2  Ch.  342  ;   79  L.  J.  Ch. 
746  ;  103  L.  T.  421— Eady,  J. 

IV.  EQUITABLE  MORTGAGES. 
(a)  General. 

[Mo  paragraphs  in  this  vol,  of  the  Digest.] 

(b)  By  Deposit. 

[No  paragraphs  in  this  vol,  of  the  D:pe.st.] 

\.  EQUITY  OF  REDEMPTION. 

[Xu  p:uagraplis  iu  this  \ul.  of  the  Digest.] 

VI.  FIXTURES. 

[Xo  pniagraplis  iu  this  vol.  of  the  Digest,] 

VII.  FORECLOSURE. 

2.  Consent  Order  —  Mortgagee  Parting  with 
Mortgaged  Property  —  Assent  of  Mortgagor 
to  Foreclosure — Action  on  the  Covenant  Against 
Rvecutors  and  Beneficiaries  Under  Will  of 
Alortgagor — Demand  in  Writing.] — A  testatrix 
mortgaged  certain  leasehold  proj)erty,  suljject 
to  a  first  mortgage,  to  the  plaintiffs,  covenant- 
ing that  she  or  the  persons  deriving  title  under 
her  would  upon  demand  in  writing  left  nn  the 
premises  rep.iy  tlie  mortgage  debt  and  interest. 

In  1904  by  a  consent  order  the  plaintiffs  and 
the  testatrix  were  foreclosed,  the  plaintiffs  then 
believing  that  the  testatrix  was  without  means. 
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VII.  Foveclosure— Co  11  Hnucd. 
The  testatrix  died  in  1907,  leavings  an  estate 
valued  at  £8,000.  The  only  demand  made  by 
the  plaintiffs  was  by  letter  to  the  defendants,  the 
executors,  and  benefieiaries  under  the  testatrix's 
will,  not  served  on  the  premises. 

Upon  action  by  the  plaintiffs  on  the  cove- 
nant : — 

Held — that  a  consent  order  is  an  agreement 
embodying  terms  to  which  all  the  parties  thereto 
assent,  and  by  which  all  are  bound  ;  that  the 
testatrix  had  therefore  assented  to  the  foreclosure 
so  that  the  plaintiffs  were  not  precluded  from 
suing  on  the  covenant ;  that  the  demand  made 
was  sufficient,  and  that  the  testatrix's  estate  was 
therefore  liable  to  discharge  the  mortgage  deVjt. 

A  puisne  mortgagee,  who  is  satisfied  of  the 
insufficiency  of  his  security,  is  not,  because 
he  has  voluntarily  submitted  to  be  foreclosed, 
thereby  disentitled  to  sue  on  the  covenant. 

WOKTHINGTON  &  CO.  V.  ABBOTT.  [1910]    1    Ch. 

[588  ;  79  L.  J.  Ch.  252  ;  101   L.  T.  895  ;  5i 

Sol.  Jo.  83— Eve,  J. 

VIII.  FEAUD. 

[No  i)arH-niiih.s  in  this  vol.  of  tliu  Iiigt'st.] 

IX.  FURTHEK  ADVANCES. 

[No  paragraphs  in  this  vol.  o!  Uie  Digest.] 

X.  GENERAL. 

[No  paragnipli.s  in  this  yu\.  uf  tlie  Digest.] 

XI.  INTEREST. 

[No  paragniplis  in  tliis  vol.  of  tlm  Digest.] 

XII.  LEASES. 

3.  Intlcpetulent  Gifts  In  Will  —  Mortgage  hy 
lienepciarii  —  L'lahilitij  of  J/oftgageen  for 
Breach's  of  Corrnant.] — A  testator  by  will  gave 
two  independent  gifts  to  a  beneficiary  for  life, 
who  mortgaged  her  interest  in  both  to  the  same 
mortgagees.  One  of  the  gifts,  the  subject- 
matter  of  which  was  a  leasehold  hou.se,  was 
given  subject  to  the  covenants  in  the  lease,  ' 
including  a  covenant  to  re])air.  Default  having 
been  made  in  the  payment  of  interest,  the  mort- 
gagees obtained  a  foreclosure  order  absolute,  but 
did  not  enter  into  possession  of  the  house.  Some 
time  afterwards,  when  the  lessor  C(jmmenced 
proceedings  on  the  ground  of  breach  of  the 
covenant  to  repair,  the  trustees  of  the  testator's 
will  sought  to  make  the  mortgagees  liable  on  the 
covenants  contained  in  the  lease. 

Held — that  the  mortgagees  were  not  liable. 

In    re    Loom,   Fulfobd    r.    Reversionary 

[Interest  Society,  Ld.,  [1910]  2  Ch.  230  ; 

79  L.  .J.  Ch.  704  ;    102  L.  T.  907  ;  54  Sol.  Jo. 

583— I'arker,  J. 

Sre  S.  C,  Wills,  No.  3(5. 

4.  Morfgar/e  hij  Suh-demise  of  liegistered 
Leaseholih—  SalP  vnder  Stahttortj  Poiver  — 
Dufg  of  Vendor  to  Place  Himself  on' the  Beqlster 
—Land  Transfer  Act,  1897  (fid  k.  61  Vict.  c. 
fi5),  s.  IG  (2).] — A  mortgagee  of  leaseliolds  under 
a  mortgage  by  sub-demise  selling  his  sub-term 
under  his  statutory  power  of  sale  is  not  a  vendor 
of  registered  land  within  the  meaning  uf  sect.  10, 


sub-sect.  2,  of  the  Land  Transfer  Act,  1897,  if 

no  person  has  been  registered  as   projjrietor  of 

the   sub-term,    even  though  the   lantl  has  been 

placed  upon  the  register  by  the  person  entitled 

to  the  leasehold  reversion  on  his  sub-term. 

In    re    Voss    and    Saunders"s    Contract, 

[1911]     1    Ch.    42;    [1910]    W.  N.  217 ;    80 

L.  J.  Ch.  33  ;  103  L.  T.  493  ;  55  Sol.  Jo.  12— 

Warrington,  J. 

See  S.  C,  Hdal  I'uopekty,  No.  7. 

XII  [.  MARRIED   WOMEN. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

XIV.  PARTNERSHIP. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XV.  PAYMENTS. 
See  VII.,  supra. 

XVI.  POLICIES   OF   LIFE   ASSUEANCE. 

5.  Priorities  —  Notice —  JAfe  Assurance  Com- 
panies {Payment  into  Court)  Act,  1896  (59  Vict. 
c.  8).] — There  is  no  established  principle  that  sub- 
sequent incumbrancers  of  a  policy  are  bound  to 
give  notice  to  prior  mortgagees. 

A  policy  on  the  life  of  W.  for  £750  was  pay- 
able in  1909,  against  which  the  insurance 
company  had  advanced  £250.  Between  July, 
1905,  and  May,  1906,  W.  negotiated  loans 
amounting  in  all  to  £1,200  on  the  security  of 
the  policy,  informing  each  lender  that  the  £250 
due  to  the  insurance  company  was  the  (mly 
charge.  The  T.  company,  one  of  the  lenders, 
paid  the  £250  to  the  insurance  company, 
obtained  possession  of  the  policy,  made  further 
advances  to  W.,  and  paid  two  premiums.  No 
notice  was  given  to  the  insurance  company  by 
any  of  the  mortgagees  at  the  time  the  loans  were 
made,  but  upon  the  failure  of  W.  they  all  gave 
notice  in  varying  order.  Upon  the  question  of 
priority : 

Held — that  the  T.  company  came  tirst  for 
the  £250  paid  to  the  insurance  companj'  and 
for  the  premiums  :  that,  as  to  the  loans,  the  T. 
company  and  the  other  mortgagees  came  in  order 
of  their  giving  notice  ;  subject  to  the  postpone- 
ment of  those  loans  where  there  had  been 
negligence  in  making  inquiry  as  to  the  position 
of  the  policy. 
In   re  Wexiuer'.s    INjlicv  (No.    1),  [1910]  2 

[Ch.  291  ;    79  L.  J.  Ch.  540  ;   102  L.  T.    728— 
Parker,  J. 

6.  Practice — Payment  into  Court — Insurance 
Company's  Costs — Indemnity — Mortgagees'  Costs 
—  Life  Assurance  Companies  (^Pai/ment  into 
Court)  Act,  1896  (59  Vict.  e.  8)—B.  'S.  C,  Ord. 
54c.,  r.  2.]  —  The  priorities  between  various 
incumbrances  of  a  life  policy  were  determined 
in  In  re  Wcn/ger's  Policy  {JVo.  1)  {suj)ra).  The 
insurance  company  had  refused  to  pay  the 
money  into  Court  unless  they  received  an 
indemnity  for  their  costs,  which  the  first  mort- 
gagees accordingly  gave.  On  the  claimants  now 
asking  to  have  the  money  paid  out,  the  first 
mortgagees  asked  tliat  the  costs  of  the  insurance 
company  should  be  allowed  out  of  the  money 
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XVI.  Policies  of  Life  ABsmance— Continued. 
as    mortgagees'    costs    and    expenses    properly 
incurred. 

Held— that  such  costs  could  not  be  allowed 
out  of  the  money  in  Court,  but  must  be  borne  by 
those  who  had  given  the  indemnity. 
In    re    Weniger's    Policy    (No.  2),   [1910] 

[W.  N.  278  ;  130  L.  T.  Jo.  150— Warrington,  J. 

XV  II.  POWER  OF  SALE. 

[No  paragraphs  in  llii.s  vul.  of  the  Digest.] 

XVIII.  PRACTICE. 

[Nu  para;4raplis  in  lliis  \ul.  uf  the  Digest.] 

XIX.  PRIORITIES. 

(a)  General. 

See  I'.ANKioRs,  N(i.  1  ;  Companies,  N(i.  13  ; 
LandLmi'kove.ment,Xij.  1  ;  1'owers, 
No.  (J. 

(b)  Notice. 
Si'e  Xo.  5,  loiprii. 
(c)  Possession  of  Title  Deeds. 

[Xu  paia-raphs  in  this  vol.  of  the  Digest.] 

XX.  RECEIVER. 

Sec  Metropolis.  No.  21. 

XXI.  REDEMPTION. 

(a)  Accounts  and  Costs. 

[No  paragraphs  in  tliis  vol.  of  Uie  Digest.] 

(b)  Clogging. 

7.  PiiJAic-lumKc — Jfiirff/affe  to  Brewers — Tie 
Beyond  Continuance  of  Securitij — Provision  Pre- 
cluding Bedemption  Before  Specified  Date.]— A 
mortgage  deed  provided  that  for  thirty-one  years 
from  1893,  and  for  so  long  thei-eafter  as  any  money 
should  be  due  under  the  mortgage,  the  mortgagor 
would  purchase  exclusively  from  the  mortgagee, 
his  executors,  administrators,  or  assigns,  or  his  or 
their  nominees,  at  prices  fixed  by  the  schedule 
thereto,  all  intoxicating  liquors  consumed  or  sold 
on  the  mortgaged  premises.  It  was  also  pro- 
vided that  the  mortgagor  should  not  be  entitled 
tu  pay  off  the  mortgage  money  before  192i  unless 
the  mortgagee  should  be  willing  to  receive  the 
same  earlier.  There  was  no  similar  provision  as 
to  the  mortgagee  not  calling  in  the  money,  and 
the  mortgagee  had  a  power  of  sale  without 
notice  and  subject  to  the  tie  on  the  happening 
of  any  of  various  events.  In  1909  the  mortgagor 
tendered  the  amount  of  principal  and  interest, 
with  six  months'  interest  in  lieu  of  notice,  but 
the  mortgagee  refused  to  accept  same,  contend- 
ing that  the  mortgagor,  in  view  of  the  provisions 
of  the  mortgage  deed,  was  not  entitled  to  redeem 
the  security  at  that  time. 

Held— that  the  clause  precluding  redemption 
before  192-1  could  not  be  enforced,  and  that  the 
mortgagor  was  entitled  to  redeem  at  the  date  of 
the  tender. 


Biu<j.s  v.  Hoddimtt  ([1898]  2  Ch.  307)  distin- 
guished. 
Morgan  v.  Jeffreys,   [1910]  1  CUi.  G2o  ;   79 

[L.  J.  Ch.  360  ;  7-1  J.  I'.  l.Jl  ;  26  T.  L.  R.  321 
— Joyce,  J. 

8.  Chartered  Companij — Debentures — Exclu- 
sive Licence  to  Work  Diamond  Mines.] — The 
plaintiffs,  a  chartered  company,  contracted,  "  in 
consideration  of  the  assistance  rendered  and  to  be 
rendered"  by  the  defendants,  to  grant  to  the 
defendants  an  exclusive  licence  to  work  all 
diamondiferous  mines  in  the  plaintiffs'  territories. 
At  that  date  the  plaintiffs  owed  the  defendants 
£112,000,  and  it  was  agreed  that,  in  lieu  of  repay- 
ment of  this  and  a  proposed  further  advance  of 
£100,000,  debentures  should  be  issued  as  a 
floating  charge  on  all  the  plaintiffs'  property. 

Held— that  the  agreement  to  grant  the|exclu- 
sive  licence  was  part  of  the  mortgage  transaction 
under  which  the  debentures  were  issued  to  the 
defendants,  and  that  it  was  invalid  as  being  a 
clog  on  the  equity  of  redemption. 

Decision  of  Eady,  J.  ([1910]   1   Ch.  354  ;  79 
L.  J.  Ch.  3i5  ;  102  L.  T.  95  ;    26  T.  L.  R.  285  ; 
5-1  Sol.  Jo.  289  ;  17  Manson,  190)  affirmed. 
British  South    Africa    Co.    r.   De   Beers 

[Consolidated  Mines,  Ld.,  [1910]   2  Ch. 

502  ;  103  L.   T.  4  :  26  T.  L.  R.  591  ;  54  Sol. 
Jo.  679— C.  A. 

See  S.  C.  under  Companies,  No.  8. 

(c)  Consolidation, 
Sec  Bankruptcy,  No.  23. 

XXII.  RrSTBIC;iVE  COVErANTS. 

See  No.  7,  supra. 

XXIII.  SALE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXIV.  SETTLED   LANDS. 

9.  Infant  Tenant  in  Tail  lit  Bcniainder— Main- 
tenance—Order  of  Court — Disentailing  Deed  hy 
way  of  Mortgage — Juri,sdictio)i.] — The  Court  has 
no  power  to  direct  a  disentailing  deed  by  way 
of  mortgage  of  the  estate  of  an  infant  tenant  in 
tail  in  remainder. 

In  re  Hamilton  ((1885)    31   Ch.  D.  291)  and 
Cadman  v.    Cadman    ((1886)    33  Ch.    D.    397) 
followed. 
In  re  Hambrough's  Estate,  Hambrough  r. 

[Hambrough,    [1909]  2  Ch.  620;    79  L.  J. 

Ch.  19  ;    101    L.  T.  521 ;    53    Sol.   Jo.    770— 
Warrington,  J. 

See  S.  C.  under  Infants,  No.  3. 

XXV.  SOLICITOR  MORTGAGEE. 

[No  ].ara;4raphs  in  tliis  vol.  of  the  Dige.st.] 

XXV  T.   SURETY. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXVII.  TRANSFER. 

10.  Payment  Off  hy  Stranger — Agreement  to 
Accept   Different   Mortgage — Ignorance    as    to 
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XXVU.  Tra.n8ier—C'i>/iti/t.ned. 
Property  and  Ownership — Equitable  Transfer 
— Premmptlan  of  Intention.'] — B.  advanced  to  II. 
XiaO  for  the  purpose  of  paying  off  a  mortgage 
to  a  bank  of  certain  properties  at  Bristol  and 
Cardiff.  15.  was  not  aware  of  the  C'ardiff  pro- 
perty, and  believed  that  the  Bristol  property 
belonged  to  R.,  whereas  in  fact  both  properties 
belonged  to  Mrs.  R.  As  security  for  the  advance 
B.  was  to  have  a  legal  mortgage  on  the  Bristol 
property  for  £3U0  and  a  guarantee  by  R.  and 
Mrs,  R.'s  solicitor  of  £150.  Mrs.  R.  did  not 
know  of  the  transaction  and  refused  to  execute 
a  legal  mortgage.  B.  brought  an  action  against 
R.,  Mrs.  R.,  and  their  solicitor  who  held  the 
deeds  as  stakeholder  for  a  declaration  that  he 
was  entitled  to  a  charge  on  the  Bristol  property 
to  the  extent  of  X-toO  with  interest. 

Held — that  the  facts  showed  no  intention  on 
R.'s  part  to  discharge  the  security  which  the 
bank  had  held,  that  the  presumption  was  that 
R.  intended  to  keep  the  security  alive  ;  and  that 
he  was  entitled  to  the  declaration  asked  for. 
Butler  r.  Rice,  [1910]  2  Ch.  277  ;  7!»  L.  J. 
[Ch.  652  ;  103  L.  T.  94— Warrington,  J. 


XXVIII.  TRUSTEES. 

See    (dso     Limitation 


Money      and 
Wills. 


OF     Actions ; 
Money-Lenders  ; 


MORTMAIN   ACTS. 


ace  L'HARiT-iES  ;  Real  1'roperty. 


MOTOR  CARS. 

See  Street  Traffic,  IT. 


MUNICIPAL     CORPORA- 
TIONS. 

See  Local  Government. 


MUSIC  HALLS. 

See     Theatres,    Music    Halls    and 
Shows. 


MUSICAL  COPYRIGHT. 

See     <1(II'YRI(;HT     AND      LITF.IJAKY      TkO- 
FERTY. 


NAME. 

See  Wills. 


NATAL. 

See  Dependencies  and  Colonies. 

NATURALISATION     AND 
DENIZATION. 

See  Aliens. 


NAVIGABLE   WATERS. 

See  Waters  and  Watercourses. 


NAVIGATION. 


Shipfinc  and  Navigation. 


NAVY. 


See  Royal  Forces. 


NEGLIGENCE. 

COL. 

I.  Contractors  and  Sue-contrac- 
tors      4:)8 

II.  Contributory  Negligence  .  4:^8 

III.  Dangerous  Employment  .  .  439 

IV.  Defective  Plant,  etc.       .  .  439 
V.  Local  Authorities     .        .  .  440 

VI.  Licensees  and  Visitors    .       .    442 

VII.  Lord  Campbell's  Act        .       .    443 

VIII.  Onus  of  Proof     .        .        .        .444 

[No  imrfitrraplis  in  this  vol.  of  the  Digest.] 

IX.  Proximate  Cause        .        .        .444 

X.  Railway  Management      .       .    444 

XI.  Trespassers         ....    444 

XII.  A^EHiCLES— Owners  AND  Drivers    444 

XIII.  Miscellaneous    ....    44.5 

See  also  Bankers,  No.  7 ;  Carriers, 
No.  1  ;  Education,  No.s.  5,  6  ;  Mas- 
ter AND  Servant,  Niw.  13,  38,  39, 
127,  128,  130,132,133;  Medicine, 
No.  4  ;  Practice,  No.  32  ;  Shipping, 
No.  26  ;  Solicitors,  No.  14  ;  Tram- 
ways, No.  7. 

I.  CONTRACTORS  AND  SUB-CONTRACTORS. 

See  Tramways,  No.  3. 

II.  CONTRIBUTORY  NEGLIGENCE. 

Seeitlso  \n.  17,     iiil'ni;    SmiM'TNfi,  NnS. 
G7,  G8. 
1.  Dangerous   Article — Biity  to  tale  Preeaii- 
Hions — Oas  Explosion.'] — In  the  case  of  articles 
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IJ.  Contributory  Negligence — ('on'inncd. 
dangerous  in  themselves,  such  as  loaded  firearms, 
poisons,  explosives,  and  other  things  ejusdem 
l/eneris,  there  is  a  peculiar  duty  to  take  pre- 
caution imposed  upon  those  who  send  forth  or 
install  such  articles  when  it  is  necessarily  the 
case  that  other  parties  will  come  within  their 
))roximity.  Tlie  duty  being  to  take  precaution, 
it  is  no  excuse  to  say  that  an  accident  would  not 
have  happened  unless  some  other  agency  than 
that  of  the  defendant  had  intermeddled  with  the 
matter.  On  the  other  hand,  if  the  proximate 
cause  of  the  accident  is  not  the  negligence  of  the 
defendant  but  the  conscious  act  of  volition  of 
another,  the  defendant  is  not  liable,  for  against 
such  conscious  act  of  volition  no  precaution  can 
really  avail. 
Dominion  Natural  Gas  Co.,  Ld.  r.  Collins  ; 

[Same  r.  Perkins  and  Others,  [1909]  A.  C. 

G40  ;  79  L.   J.   P.  C.   13  ;  101  L.  T.  359  ;  25 
T,  L.  R.  831  ;  47  ^c.  L.  R.  583— P.  C. 

2.  Child  of  Five  Years.] — A  child  of  five  years 
may  be  guilty  of  contributory  negligence  if  he 
iloes  not  take  the  care  of  himself  which  is  to  be 
expected  of  a  child  of  that  age,  as,  for  example, 
if  in  broad  daylight  he  runs  up  against  an 
obvious  obstacle  in  the  pavement  of  a  street. 
Plaxtza  r.  Glasgow  Corporation,  [1910] 

[S.  C.  786  ;  47  Sc.  L.  R.  ()88  -Ct.  of  Sess. 

III.  DANGEKOUS   EMPLOYMENT. 

See  No.  1,  svpra. 

IV.  DEFECTIVE  PLANT. 

See  also  Master  and  Servant,  No.  132. 

3.  Lift — Used  hy  Tenants  of  Flats — Injury  to 
Servant  of  Tenant — Liability  of  Landlord.]  — 
The  landlords  of  certain  flats  provided  for  the 
convenience  of  their  tenants  a  lift  for  the  pur- 
pose of  raising  articles  supplied  by  tradesmen  to 
the  various  flats.  The  lift  w.as  in  the  form  of  a 
box,  with  a  weight  on  the  top,  and  was  pulled 
up  and  down  from  below.  It  ran  outside  the 
building  in  iron  guides  and  communicated  with 
the  scullery  windows  of  the  flats,  and  it  was  the 
landlord's  duty  to  keep  it  in  repair.  The  plain- 
tiff, a  servant  of  one  of  the  tenants  of  the  flats, 
was  on  December  1st,  1909,  signalled  to  go  to  the 
lift,  and  she  accordingly  went  to  the  scullery 
window,  and  was  in  the  act  of  taking  out  some 
articles  from  the  lift  when  some  one  pulled 
it  down,  with  the  result  that  the  top  of  it  struck 
her  on  the  head  and  injured  her.  In  an  action 
claiming  damages  from  the  landlords  in  respect 
of  her  injuries  it  was  alleged  that  the  landlords 
were  negligent  in  having  constructed  and  main- 
tained the  lift  without  the  means  of  keeping  it 
stationary  at  a  window.  Evidence  was  given 
that  on  the  day  in  question  the  lift  was  not  out 
of  repair,  and  that  it  Had  been  in  use  for  eighteen 
years  without  any  accident  having  occurred. 

Held — that  the  landlords  had  not  been  guilty 
of  any  negligence,  and  that  the  plaintiff  w.as  not 
entitled  to  recover. 

Powell  v.  Thorndike  and  Others,  102  L.  T. 
[600  ;  26  T.  L.  R.  399— Di v.  Ct. 


V.  LOCAL  AUTHOSITIES. 

See  also  Highways,  Nos.  10,  11. 

4.  Local  Education  Authority  —  Provided 
School — Conveyance  of  Children  to  School—  Con- 
tract for  Conveyance — Injury  to  Child — Kvyli- 
qeiu'c  of  Contractor  —  Education  Act,  1902 
(2  Edw.  7,  c.  42),  s.  23  (1).]— The  plaintiff, 
a  girl  of  about  thirteen  years  of  age.  was  a 
pupil  at  a  school  maintained  and  kept  by 
the  defendants  as  the  local  education  autho- 
rity. The  defendants,  acting  under  the  powers 
conferred  upon  them  by  sect.  23  (1)  of  the 
Education  Act,  1902,  entered  into  an  agree- 
ment with  a  contractor  for  the  conveyance  to 
the  school  of  children  living  more  than  two 
miles  distant  from  the  school.  The  contractor 
duly  provided  a  conveyance,  but  it  was  not 
accompanied  by  a  conductor  or  any  other 
adult  pei"son  than  the  driver.  The  plaintiff, 
who  only  lived  about  a  mile  from  the  school, 
was  invited  by  the  school  attendance  oflScer  or 
was  permitted  by  the  driver  to  use,  and  did  in 
fact  use,  the  conveyance  thus  provided.  While 
being  so  conveyed  she  was  injured  by  falling  off 
the  step  at  the  rear.  This  action  was  brought 
by  her  against  the  defendants  for  damages. 

Held  (Vaughan  Williams,  L.J.,  dissenting), 
that  the  plaintiff  was  not  a  child  coming  within 
the  terms  of  the  resolution  authorising  the  con- 
tract for  the  conveyance  of  the  children  ;  that  the 
defendants  were  under  no  obligation  to  provide 
a  conveyance  for  the  plaintiff  ;  that  the  plaintiff 
was  a  mere  volunteer  ;  and  that  there  was  no 
evidence  that  the  plaintiff  rode  in  the  conveyance 
with  the  knowledge  or  consent  of  the  defendants, 
or  that  the  conveyance  was  unsafe  for  a  girl  of 
about  thirteen  years  of  age. 

Decision  of  Channell,  J.,  reversed. 

Shrimpton     r.      Hertfordshire     County 
[Council,  74  J.  P.  305  ;  8  L.G.  R.  710— C.  A. 

5.  Local  Education  Authority — Accident  to 
Child— Liability  of  Teacher.]— The  plaintiff,  a 
child  of  fourteen,  was  being  educated  at  a  public 
elementary  school  under  the  control  of  the 
defendant  corporation  as  local  education 
authority.  The  defendant  Martin  was  a  teacher 
in  the  school,  who  had  charge  of  the  plaintiff. 
In  obedience  to  the  teacher's  request  the  plaintiff 
poked  a  fire  and  opened  a  damper  in  the  teacher's 
room,  and  in  doing  so  her  apron  caught  fire  and 
she  was  injured.  In  an  action  for  negligence,  a 
jury  found  that  the  teacher's  request  was  not 
reasonable,  and  gave  a  verdict  for  the  plaintiff. 

Held — that  as  on  the  evidence  the  teacher 
wanted  the  fire  made  up  for  her  own  purposes, 
and  her  action  in  having  it  made  up  was  not 
necessary  for  the  purposes  of  the  school,  judg- 
ment should  be  entered  for  the  defendant 
corporation.  Ijut  for  the  plaintiff  as  against  the 
teacher. 

Smith  v.  Hull  Corporation  and  Martin, 
[74  J.  P.  N.  C.  628— Lawrance,  J. 

6.  Defective  Stop-cock  Box  in  Pavement — 
Bufy  of  Water  Board.] — ^The  plaintiff  was  injured 
by  catching  her  foot  in  an  open  stop-cock  box 
which  had  been  placed  in  the  pavement,  under 
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V.  Local  AvLthorities— Cu/>/i /HI C(l. 
statutory  authority,  by  the  defendants'  prede- 
cessors. In  an  action  for  damages  it  was  proved 
that  stop-cock  boxes  of  the  particular  kind  had 
been  used  for  many  years,  and  that  it  was  the 
practice  to  fill  up  the  space  between  the  top  of 
the  spindle  and  the  level  of  the  pavement  with 
a  wad,  consisting  of  a  wisp  of  straw  having 
earth  or  mud  over  it.  Upon  the  occasion  of  the 
accident  to  the  plaintiiJ,  the  tilling  over  the  stop- 
cock did  not  reach  to  the  level  of  the  pavement. 
The  county  court  judge  held  that  although  the 
box  had  originally  been  properly  constructed  it 
liad  not  been  properly  maintained  by  the  defen- 
dants; he  was  accordingly  of  opinion  that  it 
constituted  a  nuisance,  and  he  gave  judgment  for 
the  plaintiff.     On  appeal  by  the  defendants  : — • 

Held — dismissing  the  appeal,  that  it  was  open 
to  the  county  court  judge  to  come  to  the  conclu- 
sion that  the  true  inference  to  be  drawn  from 
the  facts  was  tliat  on  the  last  occasion  when  the 
stop-cock  box  was  dealt  with  by  the  defendants 
either  no  wad  or  an  insufficient  wad  was  put  in, 
and  that  it  was  as  a  consequence  of  that  that  the 
accident  happened. 
OsBORN  r.  Metropolitan  Water  Board,  102 

[L.  T.  217  ;   li  J.  P.  190  ;  2(j  T.  L.  R.  283— 
Div.  Ct. 

7.  Defectlce Stop-coch Box  hi  Pacemoit — Dutij 
of  Water  Board.] — The  plaintiff  was  injured  by 
catching  her  foot  in  one  of  the  defendant's  stop- 
cock boxes  placed  in  the  pavement.  In  an 
action  claiming  damages  in  respect  of  those 
injuries  it  was  proved  that  it  was  the  practice  of 
the  defendants  to  fill  up  the  space  between 
the  top  of  the  stop-cock  and  the  pavement 
with  a  wisp  of  straw.  The  instructions  of 
the  defendants  were  that  the  whole  of  the  boxes 
should  be  rewadded  when  necessary  three  times 
a  year.  At  the  time  of  the  accident  to  the 
plaintiff  there  was  no  proper  wisp  of  straw  over 
the  stop-cock,  and  on  the  evidence  the  judge 
came  to  the  conclusion  that  a  sufficient  wisp  of 
straw  had  not  been  put  in  on  the  last  occasion 
when  the  stop-cock  box  was  dealt  with  by  the 
defendants. 

Held — that  the  plaintiff  was  entitled  to 
recover,  inasmuch  as  the  stop-cock  box  was  in 
fact  dangerous  through  not  having  the  protec- 
ti(m  which  the  ]iublic  had  become  accustomed  to 
expect,  due  to  the  failure  of  the  defendants  to 
put  a  sufficient  wisp  of  straw  in  the  hole. 

Held  further— that  there  was  a  duty  on 
the  defendants  to  keep  the  plugging  of  the  stop- 
cock box  in  order. 

Rosexbaum  r.  Metropolitan  Water  Board, 
[108  L.  T.  284  :  74  J.  P.  378  ;  26  T.  L.  R.  510 ; 
8  L.  a.  R,  735— Channell,  J. 
On   appeal,   the   Court   of  Appeal,   being  of 
opinion  that  the  question  could  not  be  satis- 
factorily determined    on   the   judge's    findings 
of  fact,  ordered  a  new  trial— 27  T.  L.  R.  103,  C.  A. 

8.  Fire-plug — Mark  iiof  Indicating  Correct 
Position  of  Fire-2)lv{l — Fire-pJng  in  Private 
Road  Covered  up  —  Fire  —  Damage  — 
Liahility   of    Local    Antiiority — PnhJic   Tfealth 


Act,  1875  (38  &  39  Vict,  c.  55),  .?.  66.]— 
In  a  road  which  had  not  been  taken  over  by 
the  local  authority  tlicre  was  a  fire-plug,  which, 
however,  at  the  material  time  was  bui'ied  in  the 
earth  to  the  depth  of  6  inches.  This  had  not  been 
done  by,  or  with  the  knowledge  of,  the  defen- 
dants. A  plate  with  the  letters  and  figures 
•'  F.P.  22ft."  had  been  put  up  in  the  road  by  the 
defendants  (who  v.«re  also  the  water  authority), 
but  the  fire-plug  was  some  feet  out  of  position 
in  relation  to  the  plate,  although  any  one 
following  the  line  from  the  plate  would  have 
seen  the  plug  had  it  not  been  covered  up.  A 
fire  having  broken  out  on  the  plaintiff's  premises, 
tlie  fire  brigade  arrived,  but,  owing  to  the  diff. 
culty  of  finding  the  exact  position  of  the  fire- 
plug, the  efforts  of  the  brigade  to  extinguish 
the  fire  were  considerably  retarded,  and  the 
damage  to  the  plaintiff's  property  was  largely 
increased.  In  an  action  hj  the  plaintiif  to 
recover  damages  from  the  defendants  for  breach 
of  duty  : — 

Held — that  the  action  failed  inasmuch  as 
(1)  the  defendants  were  not  responsible  for  the 
covering  up  of  the  fire-plug,  and  (2)  the  wrong 
situation  of  the  plate  was  not  the  causa  causans 
of  the  injury  complained  of. 

Dawson     v.     Bingley     Urban     District 

[Council,  27  T.  L,  R,  46  ;  8  L.  G.  R.  1118— 

Grantham,  J. 

9.  Ice  on  Street  —  Averntcnt  of  Failure  to 
Regulate  Flow  of  Fountain  —  Relevancy.'] — A 
woman  slipped  on  a  piece  of  ice  which  had 
formed  on  the  pavement  near  a  fountain,  and 
fell,  sustaining  fatal  injuries.  Her  husband  and 
certain  of  her  children  raised  an  action  against 
the  magistrates  of  the  city,  who  had  sole  control 
of  the  fountain  and  the  cleansing  of  the  streets, 
in  which  they  averred  that  it  was  the  defenders' 
business  so  to  regulate  the  fountain  as  to  prevent 
an  overflow,  and  that  the  ice  must  have  been 
caused  by  an  overflow. 

Held— that   the    pursuers'    averments  were 
irrevelant. 
O'Keefe  r.  Lord  Provost  and  Magistrates 

[or  Edinburgh,  48  Sc.  L.R,  50 — Ct.  of  Sess. 

VI.  LICENSEES  AND  VISITORS. 

10.  Field  Adjoining  IHghicay— Permission  to 
Children  to  Play  in  Field— Gate  hetioeen  Field 
and  Adjoining' Itailway  Left  Open — Child 
Injured' hg  Straying  from  Field  on  to  Railway.] 
— In  a  field  belonging  to  the  defendants,  and 
abutting  on  a  highway,  children  were  in  the 
habit  of  playing.  A  cart  track  crossed  the  field 
to  a  level  crossing  over  a  railway,  which  the 
defendants'  carts  weie  constantly  using.  The 
plaintiff,  a  child  of  one  year  and  nine  months, 
who  had  been  playing  in  the  field,  wandered  to 
the  level  crossing,  and  then  along  the  railway 
line,  where  she  was  injured  by  a  passing  train. 
There  was  no  evidence  that  any  child  playing  in 
the  field  had  ever  before  gone  over  the  level 
crossing. 

Held— that  the  plaintiff  was  not  entitled  to 
recover,  inasmuch  as  the  facts  did  not  establish 
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YI.  Licensees  and  Visitors— Co nfinveil. 
any  duly  on  the  jiait  of  the  defendants  towards 
the  plaintiff,  and  there  was  no  evidence  that  the 
accident  was  in  fact  caused  by  any  act  or  omis- 
sion of  the  defendants"  servants. 

Cooke  V.  Midland  Great  Western  Railwaij  of 
Ireland  ([1909]  A.  C.  229)  considered. 

Decision  of  Lord  Coleridge,  J.,  reversed. 
ScHOi'iELD   r.   Mayor,   etc.,  of   Bolton,   20 
[T.  L.  E.  230  :  .54  Sol.  Jo.  213— C.  A. 

11.  Landlord  and  Tenant — Xeylujence — Duty  to 
Piihlic — In  citation — Omner'.s  Liability  to  Public 
inhere  Premises  Let  to  Various  Tenants — Arer- 
nients — Ifeleraney.]—A  boy  was  sent  to  collect 
jiarcels  from  certain  tenants  in  a  tenement  let 
out  as  offices  to  a  number  of  business  men  and 
traders  and  was  there  injured  by  falling  into 
tlie  well  of  a  lift.  In  an  action  for  damages 
bi-uught  against  the  landlords,  it  was  averred 
tiiat  tlie  accident  was  caused  b}'  the  defective 
working  of  an  automatic  gate  fencing  the 
entrance  to  the  lift,  and  that  this  defective 
working  of  the  gate  was  well  known  to  the 
landlords  at  the  time  of  the  accident,  or 
should  have  been  ascertained  by  them  had 
the  lift  been  frequently  inspected  in  a  regular 
and  proper  manner,  as  it  should  have  been. 

Held — that  there  was  no  relevant  case 
against  the  landlords  based  on  faulty  construc- 
tion of  the  lift  as  no  faults  in  construction 
were  aveired,  but  that  an  issue  should  be  allowed, 
as,  under  the  averments,  the  pursuer  might  be 
able  to  show  that  the  defendei's  had  remained 
responsible  for  the  lift  when  letting  out  the 
various  premises. 

Mathieson's  Tutor  r.  Airman's  Trustees, 
[1910]  S.  C.  11  ;  47  Sc.  L.  R.  3G— Ct.  of  Sess. 

VII.  LORD  CAMPBELL'S  ACT. 

12.  Common  Employment — Worltman  Killed 
on  Train  Belonyiny  to  Employers — lieturning 
Home  from  Worh  —  Xegliyence  of  Fellow 
Ser cants— Fatal  Accidents  Act,  1846  (9  &  10 
Vict.  e.  93).] — A  workman  was  travelling  by  a 
train  belonging  to  the  owners  of  the  colliery  at 
which  he  worked  when  he  met  his  death  by  an 
accident  due  to  the  negligence  of  some  other 
servants  of  the  company  employed  in  repairing 
a  bridge  under  which  the  train  passed.  His 
mother  claimed  damages  under  Lord  Campbell's 
Act. 

Held — that  the  doctrine  of  common  employ- 
ment was  an  answer  to  the  claim,  and  that  the 
defendants  were  not  liable  ;  the  accident  having 
liappened  on  the  colliery  premises,  though  the 
workman  had  at  the  time  left  off  work  and  was 
on  his  way  home. 

Decision  of  C.  A.  ([1909]    1   K.  B.  .530  ;  78 
L.  J.  K.  B.  452  ;  100  L.  T.  314  ;  25  T.  L.R.218  ; 
53  Sol.  Jo.  214)  affirmed. 
CoLDRiCK  r.  Partridge,  Jones  ck  Co.,  Ld. 

[1910]    A.   C.  77  ;    79  L.  J.  K.  B.  173  ;    101 

L.  T.  835  ;   2G  T.  L.  R.  164  ;    54  Sol.  Jo.  132  ; 
47  Sc.  L.  R.  610— H.  L. 

13.  Apportionment  of  Damages — Practice — 
Settlement  between  Parties — Fatal  Accidents  Act, 


1846  (9  &  10  Vict.  c.  9.3),  s.  2.]— Where  damages 
have  been  paid  in  settlement  of  an  action  taken 
under  Lord  Campbell's  Act  the  Court  will  not, 
on  an  application  made  in  pursuance  of  the 
terms  of  the  settlement,  by  the  mother  of  certain 
minors  to  whom  the  damages  had  been  agreed  to 
be  paid,  apportion  such  damages  amongst  the 
dependants  (the  widow  and  the  said  minors),  as 
the  apportionment  of  damages  recovered  umler 
the  Act  is  expressly  reserved  by  s.  2  to  a  jury. 
Logan  v.  Great  Northern  Ry.  Co.  of 
[Ireland,  44  I.  L.  T.  190-Palles,  L.  C.  B., 
Ireland. 

VIII.  ONUS  OF  PBOOF. 

[Xo  parnyntiilis  in  this  vol.  of  the  Digest.] 

IX.  PROXIMATE  CAUSE. 

See  Nn.  S.  an  pro. 

X.  RAILWAY  MANAGEMENT. 

14.  Lerel  Crossing  —  Defect  ire  Gat, —  Jlorse 
Killed  by  Straying  on  to  liailway — Breach  of 
Statutory  Duty — Bailways  Clauses  Consolidation 
Act,  1845  (8  Vict.  c.  20),  s.  61.]— The  plaintiff's 
horse  escaped  through  a  gate  in  his  field  some  400 
yards  from  a  railway,  and  after  proceeding  along 
a  public  footway  for  a  distance  of  400  yards  it 
strayed  on  to  the  railway  owing  to  the  defective 
condition  of  a  gate  erected  by  the  defendants  at 
a  level  crossing  and  was  killed  by  a  passing 
train. 

Held — that   the   defendants  were  liable   for 
the  value  of  the  horse,  inasmuch  as  they  had 
been  guilty  of  a  breach  of  the  duty  imposed  upon 
them  by  sect.  61  of  the  Railways  Clauses  Con- 
solidation  Act,    1845,  to   maintain  a  good  and 
sufficient  gate  at  the  level  crossing. 
Parkinson  c  Garstang  and  Knott  End  Ry. 
[Co.,  [1910]  1  K.  B.  615 ;  79  L.  J.  K.  B.  380  : 
102  L.  T.  234  ;  74  J.  P.  204  ;  26  T.  L.   R.  290 
— Div.  Ct. 

XI.  TRESPASSERS. 

See  Animals,  Xo,  0. 

XII.  VEHICLES— OWNERS  AND  DRIVERS. 

15.  Personal  Injury  by  Skidding  of  Motor 
Omnibus — Xuisance.'] — The  plaintiff  stepped  out 
into  the  road  in  front  of  a  motor  omnibus 
belonging  to  the  defendants,  whereupon  the 
driver,  to  avoid  running  over  the  plaintiff, 
steered  to  his  off-side,  released  the  clutch,  applied 
the  brakes,  and  locked  the  back  wheels,  with  the 
result  that  the  omnibus  skidded  and  in  doing  so 
struck  the  plaintiff  and  injured  him.  At  the 
trial  of  an  action  brought  by  the  plaintiff 
against  the  defendants  to  recover  damages,  the 
judge  left  to  the  jury  the  question  as  to  whether 
the  driver  was  negligent,  and  the  further  ques- 
tion as  to  whether  the  defendants  had  placed  a 
nuisance  on  the  highway,  the  omnibus  having 
skidded  and  being  liable  to  skid  and  cause 
injury  without  any  negligence  on  the  part  of  the 
driver.  The  jury"found  that  there  had  been  no 
negligence  on  the  part  of  the  driver,  and  dis- 
agreed upon  the  question  of  nuisance. 

Held — that  upon  these  findings  judgment 
should  be  entered  for  the  defendants,  and  that 
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XII.  VeMcles— Owners  and  Drivers— a'«^(«w«7.  i 
the  question  of  nuisance  slioakl  not  have  been 
left  to  the  jury  at  all. 

Decision  of   Div.  Ct.  (luO  L.  T.  401) ;  73  J.  P. 
283  ;  2.5  T.  L.  R.  429)  affirmed. 
Parker  r.  Lo^•DON  General   Omnibu.s   Co.. 

rLr».,  101  L.  T.  628  ;  71  J.  P.  20  ;  26  T.   L.  II. 
18  ;  53  l^ol.  Jo.  867;  7  L.  G.  R.  1111  —  0.  A. 

16.  Tnninraij  Drirer — Failure  to  Stop  Trinii. 
irliPH  IiisyfHcient  Boom  to  Pass— Xo  Uri  deuce  tofjo 
to  Jin-i/.] — The  driver  of  an  electric  tramcar  saw 
an  obstruction  ahead.  Being  uncertain  whether 
there  was  room  to  pass  it,  he  went  dead  slow. 
After  the  front  of  his  car  had  safely  passed>the 
obstruction, a  man  who  had  a  better  opportunity 
of  judging  whether  it  was  safe  to  proceed  shouted 
to  him  to  go  ahead.  In  the  result  the  tramcar 
struck  the  obstruction  and  the  plaiutitf  was 
injured. 

Held — there  was  no  evidence  of  negligence  to  j 
go  to  the  jury. 

Leaver    r.    Pontypridd     Urban    District 
[("OUNCIL,  74  .J.  P.  199— Pickford,  .T. 

Affirmed  on  appeal,  74  -T.  P.  N.  C.  ."344—0.  A. 

17.  Contributory  Negligence — Lorry  coming  out 
of  Works  run  into  by  Motor  Car  going  at  Mxces- 
sire  Speed— Fault  on  Part  of  Lorry  man.}— Alovxj 
while  coming  out  of  certain  works  into  a  main 
road  was  run  down  by  a  motor  car  travelling  at 
an  excessive  rate  of  speed.  The  carter  in  charge 
did  not  look  to  see  what  traffic  was  coming 
before  leading  out  the  horse  and  lorry.  The 
carter  and  the  owners  of  the  lorry  having  raised 
actions  of  damages  against  the  owner  of  the 
motor  car  : — 

Held— that  the  pursuers  had  been  guilty  of 
contributory  negligence. 

Campbell  v.  Train,  Cowan  r.  Train,  [1910] 
[S.  C.  556  ;  47  Sc.  L.  R.  475— Ct.  of  Sess. 

XIII.  MISCELLANEOUS. 

18.  Cricliet-Playing-UnsuitaUe  Place.'] — A 
father  brought  an  action  concluding  for  damages 
against  four  defenders,  a  man  and  three  little 
boys,  jointly  and  severally,  or  severally,  in 
respect  of  personal  injury  caused  to  his  pupil 
child.  The  pursuer  averred  that  his  child,  while  \ 
sitting  in  his  back-green,  had  been  struck  by  a 
cricket  ball  which  had  been  hit  from  a  neigh- 
bouring back-green  belonging  to  the  major 
defender  ;  that  at  the  time  of  the  accident  the 
defenders  were  engaged  in  playing  in  the  major 
defender's  back-green,  and  that  the  ball  was  hit 
by  one  of  them,  whose  name  was  unknown  to  J 
the  pursuer.  The  pursuer  also  averred  that  the 
defenders  knew  or  should  have  known  that  it 
was  "a  highly  dangerous  and  unlawful  thing  to 
play  a  game  of  cricket  in  a  small  enclosed  place, 
such  as  was  being  done  here,"  and  that  they 
took  no  precautions  to  warn  the  neighbours  that 
there  was  danger  of  the  cricket  ball  being  hit 
into  such  a  position  as  might  cause  them  injury. 
Held — that  as  it  was  not  illegal  to  play 
cricket  in  a  back-green,  and  there  were  no  aver- 
ments to  show  that  it  was  being  played  in  an 


illegal  way,  the  pursuer's  averments  were  irre- 
levant, and  the  action  must  be  dismissed. 
Ward  r.  Abraham  and  Others,  [1910]  S.  C. 
[299  ;  47  Sc.  L.  R.  252— Ct.  of  Sess. 


NEGOTIABLE    INSTRU- 
MENTS. 

Sec  Bills  of  Exchange,  ktc. 


NEWFOUNDLAND. 

,S>^    Dl-.PF.NnENCIKS   AND    COLONIES. 


NEW    SOUTH    WALES. 

See  Dependencies  and  Colonies. 


NEWSPAPERS. 

See  Criminal    Law 
AND  Printing. 


Libel  ;    Press 


NEW    ZEALAND. 

Sec  Dependencies  and  Colonies. 


NEXT   OF   KIN. 

See  Descent  and  Distribution. 


NON    COMPOS    MENTIS. 

See  Lunatics. 


NOTARIES. 

1,  Appointment  of  District  Xotary  Public — 
Rochdale  —  Second  Notary  Public  where  only 
one  alreadij  Practising  —  Pule  in  Faculty 
Office.] — An  application  for  appointment  as  a 
district  notary  public  for  Rochdale,  a  town  ten 
miles  distant  from  Manchester,  but  having  only 
one  resident  notary  public  for  a  population  of 
over  83,000,  with  seven  banks  whose  managers 
signed  a  memorial  in  favour  of  the  application, 
was  granted  as  for  Rochdale  and  a  district  within 
a  radius  of  five  miles  from  Rochdale  town  hall. 
In  re  Rochdale  Notaries,  Hudson  v. 
[BoutflowER,  [1910]  W.  N.  228— Ct.  of 
Faculties. 
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NOTICE    OF   DISHONOUR. 

See  Bills  of  Exchange. 


NOTICE    TO    QUIT. 


See  Landlord  and  Tenant. 


NOVATION. 

Sep  Contract. 


NUISANCE. 

I.  What  amounts  to  . 
II.  Remedies. 

(«)  Indictment      .  .         .         . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/>)  When  Action  lies  . 

(c)  Damages         .  .        .         . 

(rZ)  Injunction      .  .         .         . 
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See  also  Highways,  Xos.  10,  12,  17  ; 
Metropolis  ;  Negligence  ;  Public 
Authorities,  No.  1  ;  Public  Health. 
Y.  ;  Waters,  No.  C. 

I.  WHAT  AMOUNTS  TO. 

tSee  tiho  II.  (b),  infra. 

1.  JJotor  Omnibus — Sliidding — Skidding  due  to 
Sudden  Emenjency .'\ — The  skidding  of  a  motor 
omnibus  upon  a  greasy  road,  where  there  is  no 
negligence  on  the  part  of  the  driver  and  the 
skidding  is  due  to  the  precautions  taken  by  the 
driver  to  bring  the  vehicle  to  a  sudden  stop  in 
order  to  avoid  an  accident,  is  no  evidence  that 
the  p.articular  Tehicle  is  a  nuisance  for  the 
placing  of  which  on  the  highway  the  owners  are 
liable  if  damage  ensues. 

Decision  of  Div.  Ct.  (100  L.  T.  409  ;  73  J.  P. 
283  ;  2.^  T.  L.  R.  429)  affirmed. 
Parker  r.  London  General  Omnibus  Co.. 

[101  L.  T.  623  ;  74  J.  P.  20  ;  26  T.  L.  R.  18  ; 
53  Sol.  Jo.  867  ;  7  L.  G.  R.  1111— C.  A. 

See  S.  C.  under  Negligence,  No.  15. 

2.  Motor  Omnihuses — Noise  and  Vibration.'] — 
The  excessive  user  of  certain  streets  by  the 
defendants  for  turning,  shunting,  standing, 
adjusting,  and  repairing  their  motor  omnibuses 
held  to  be  an  actionable  nuisance. 
Robinson  r.  London  General  Omnibus  Co., 

[Ld.,  74  J.  P.  161  ;  26  T.  L.  R.  233— Neville,  J. 

3.  Highway — Loading  and  Unloading  Goods — 
Excessive  User.] — Whether  the  extent  of  the 
user  of  a  public  street  in  front  of  business 
premises  for  the  purpose  of  loading  and  unload- 
ing goods  is  excessive  is  a  question  of  fact,  and 


f  in  answering  that  question  all  the  circumstances 

of  the  case  have  to  be  taken  into  consideration. 

Attorney-General  r.  W.  H.  Smith  &  Son.  103 

[L.  T.  96  ;  74  J.   P.  313  ;  26  T.  L.  R.  482  ;  8 

L.  G.  K.  679— Neville,  J. 

11.  REMEDIES. 

(a)  Indictment. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  When  Action  Lies. 

4.  Demolition  of  Upper  Portion  of  Euilding — 
Damage  to  Goods  and  Business  of  Tenant  of 
Ground  Floor  —  Independent  Cordractor — Lia- 
bility of  Building  Owner.]— The  plaintiff  rented 
from  the  defendants  a  shop  on  the  ground  floor 
of  a  building.  For  their  own  purposes  the 
defendants  decided  to  pull  down  a  great  part 
of  the  building  above  the  plaintiff's  sltop,  and 
they  employed  a  contractor  to  execute  the  work. 
In  consecjuence  of  the  work,  damage  was  done  to 
the  plaintiff's  business  and  goods,  and  in  respect 
of  this  he  sued  the  defendants.  The  county  court 
judge  held  that  the  defendants  were  liable 
inasmuch  as  they  had  not  taken  all  the  pse- 
cautions  they  might  have  taken  to  prevent  the 
mischief. 

Held— (1)  that  although  the  defendants  had 
employed  an  independent  contractor  to  execute 
the  work,  from  which  in  the  natural  course  of 
things  injurious  consequences  might  be  expected 
to  arise,  there  was  still  a  duty  upon  the  defen- 
dants to  prevent  the  execution  of  that  work 
from  becoming  wrongful  ;  and  (2)  that  there 
was  evidence  upon  which  the  county  court  judge 
could  find  that  the  defendants  had  not  taken  the 
precautions  they  might  have  taken  to  prevent 
mischief  arising  to  the  plaintiff. 
Odell  v.  Cleveland  House,  Ld.,  102  L.  T. 
[602  ;  26  T.  L.  R.  410— Div.  Ct. 

5.  Koise  —  Private  Hotel  —  Early  Building 
Operations — Injunction.] — The  plaintiff  brought 
an  action  against  his  lessor,  who  owned  neigh- 
bouring premises  which  were  being  reVjuilt  and 
caused  serious  annoyance  and  pecuniary  loss  to 
the  plaintiff  by  allowing  noisy  worii  to  be  carried 
on  in  the  early  morning  during  the  summer.  On 
motion  for  an  interim  injunction  to  restrain  him 
from  starting  noisy  operations  before  7  or 
7.30  a.m.  :— 

Held — that  the  injunction  must  be  refused. 

Browning  and  Heseltine    v.  Harrod's  Store. 
{Times,  August  13th,  1902)  followed. 
Clark  v.  Lloyds  Bank,  Ld.,   [1910]   W.  X. 

[187  ;   79  L.  J.  Ch.  645  ;  103  L.  T.  211  :  74 
J.  P.  429  ;  54  Sol.  Jo.  704— Joyce,  J. 

1(c)  Damages. 

See  No.  4,  svpra,  No.  6,  infra. 

(d)  Injunction. 
See  also  No.  5,  sujn-a  i 

6.  Xoise — Injury  to  Health  —  Damages  — 
Iniunetion.  ] — Where  the  plaintiff  proved  a  case 
of  substantial  injury  to  her  business  and  to  her 
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II.  'BiBxa.6&.i&B—Contuvued. 

health  by  the  noise  occasioned  by  the  way  in 
which  the  defendant's  business  was  carried  on, 
the  Court  granted  an  injunction  against  the  con- 
tinuance of  the  nuisance,  and  also  gave  the 
plaintiff  damages  in  respect  of  past  injury. 
GiLLiNG  c.  Gray,  27  T.  L.  R.  39— Eady,  J. 


NULLITY  OF   MARRIAGE. 

See  Husband  and  Wife. 


OATHS       AND 
TIONS. 


AFFIRMA- 


See  Criminal  Law  ;  Evidence 
TicE  AND  Procedure. 


OBSCENE   BOOKS. 

See  Criminal  Law  and  Procedure. 


OBSTRUCTING  JUSTICE. 

See  Criminal  Law  and  Procedure. 


OLD    AGE     PENSIONS. 

See  Local  Government,  Nos.  20,  21. 


OMNIBUSES. 

See  Negligence  ;   Street  Traffic. 


ONTARIO. 

See  Dependencies  and  Colonies. 


OPEN    SPACES    AND    RE- 
CREATION  GROUNDS. 

See  Commons,  No.  2. 


OVERSEERS. 

S(e  Poor  Law. 


OYSTERS. 

See  Fisheries. 


PARENT  AND  CHILD. 

See  Bastardy  ;   Infants. 


PARISH. 


See 


Ecclesiastical 
Government. 


Law  ;     Local 


PARISH   COUNCILS. 

See  Local  Government. 


PARKS. 

See  Open  Spaces. 


PARLIAMENT. 

See  Criminal  Law,  No.  47 ;  Trade 
AND  Trade  Unions,  No.  5 ;  Tram- 
ways, No.  8. 


PARTICULARS. 

See  Auctions  ;  County  Courts  ; 
Pleading  ;  Practice  and  Pro- 
cedure ;  Sale  op  Land. 


PARTITION. 

1.  PartitioH  Action — Practice — Costs — Shares 
Incumtered .'\ — In  a  partition  action  where  any 
of  the  shares  are  incumbered  only  one  set  of  costs 
should,  in  the  absence  of  special  circumstances, 
be  allowed  for  each  share  and  not  a  separate  set 
of  costs  for  each  incumbrancer  as  well. 

Catton  V.  Baiiks  ([1893]  2.Ch.  221)  followed. 
Belcher  v.  Williams  ((1890)  45  Ch.  D.  510)  not 
followed. 

Carroll  v.  Harrison,  [1910]  W.  N.  104 ;  45 
TL.  J.  N.  C.  291  ;  128  L.  T.  Jo.  547— Joyce,  J. 
15 
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PARTNERSHIP. 

COL, 

I.  Constitution  of  Partnership     .    451 

No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Rights  and  Liabilities  of  Pakt- 

K  ERS. 

{a)  Accounts  .         .         .         .451 

IKo  paragraphs  in  this  vol.  of  the  Digest.] 

(J)  Authority         .         .         .         .451 
[Xo  paragraphs  in  this  vol.  of  the  Digest.] 
((?)  Expulsion         .         .         .         .451 

(d)  Retiring  Partner     .  .     451 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Surviving  Partner  .        .        .     452 
[No  paragrajjhs  in  Uiis  vol.  of  the  Digest. ) 

(/)  In  General      .         .         .         .452 
III,  Contracts  with  Partners        .    452 


IV,  Dissolution 
V.  Goodwill 


452 
453 


See  also  Arbitration,  No.  5 ;  Com- 
panies,No.  48  ;  Money  and  Money- 
lenders,  Nos.  2,  3. 

I,  CONSTITUTION  OF  PARTNEESHIP. 

LNo  ijaragiaphs  In  this  vol.  of  the  Digest.] 

II.  RIGHTS  AND  LIABILITIES  OF  PART- 
NERS. 

See  aha  Trusts,  No.  3. 

(a)  Accounts. 

[No  paragraphs  in  this  vol.  of  the  Digest.l 

(b)  Authority. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Expulsion. 

1.  Breach  of  Articles— Flagrant  Breach  of 
Duty — Power  to  Expel  Partner  —  Notice  — 
Validity — IVo  Prerious  Sj)ccijieatio?i  of  Causes  of 
Covq^laint.} — Where  by  articles  of  partnership 
either  partner  is  entitled  to  give  notice  in  writing 
to  determine  the  partnership  if  the  other 
partner  commits  a  breach  of  any  of  the  stipula- 
tions contained  therein  or  any  flagrant  breach 
of  his  duties  as  a  partner,  provided  that  the  latter 
may  within  three  days  of  receiving  the  notice 
require  that  the  question  of  any  alleged  breach 
be  referred  to  arbitration,  it  is  not  necessary,  in 
the  absence  of  bad  faith  on  the  part  of  the 
partner  giving  such  a  notice,  that  he  should, 
before  giving  it,  specify  the  causes  of  complaint 
or  give  the  other  partner  an  opportunity  of 
defending  himself. 

Bar„es  V.  Younys  ([1898]  1  Ch.  414)  com- 
mented on. 

Decision  of  Neville,  J.,  affirmed. 
Green  v.  Howell,  [1910]  1  Ch.  495  ;  79  L.  J. 
[Ch.  549  ;  102  L.  T.  347— C.  A. 

(d)  Retiring  Partner. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(e)  Surviving  Partner. 

(No  paraprai  lis  in  this  vol.  ol  the  Digest. 

(f)  In  General, 

2.  "  Ordinary  Matter  connected  with  Partner- 
ship Business" — Decision  of  Majority— Admis- 
sion to  Partnership  Worhs  of  Partner'' s  Son — Part- 
nership Act,  1890  (53  &  54  Vict.  c.  39),  s.  24  (8).]— 
In  a  partnership  consisting  of  three  members, 
two  of  the  partners  resolved  to  introduce  into 
the  partnership  works  a  son  of  one  of  these 
partners,  with  a  view  to  his  learning  the  busi- 
ness. The  third  partner  objected  to  this  being 
done. 

Held — that  the  difference  between  the  part- 
ners was  as  to  an  "ordinary  matter  connected 
with  the  partnership  business,"  within  the  mean- 
ing of  sect.  24  (8)  of  the  Partnership  Act,  1890, 
on  which,  therefore,  the  decision  of  the  majority 
was  binding, 

Highley  r.  Walker,  26  T,  L.  R.  685.— Warring- 

[ton,  J. 

III.  CONTRACTS  WITH  PARTNERS. 

3.  Agreement  to  Take  Pupil  —  Payment  of 
Premium — Dissolution  of  Firm  —  Failure  of 
Consideration — Right   to  Recover  Premium.']  — 

A.  and  B.  were  partners  in  a  firm  carrying  on 
business  as  auctioneers  and  surveyors.  A., 
without  the  knowledge  or  authority  of  his 
partner,  entered  into  an  agreement  with  the 
plaintiiis  (a  father  and  son)  by  which  the  son 
was  to  become  an  articled  pupil  to  the  firm,  and 
an  indenture  of  apprenticeship  was  drawn  up 
by  the  terms  of  which,  in  consideration  of  the 
payment  of  a  premium,  the  son  was  to  become 
the  pupil  of  B.  The  indenture  was  never 
signed  by  A.  or  B.,  and  B.  was  ignorant  of  its 
existence.  The  premium  was  duly  paid  by  the 
plaintiffs  to  A.,  and  by  him  handed  over  to  B. 
in  bank  notes  to  be  paid  into  the  firm's  banking 
account  without  any  statement  as  to  whence  it 
came.  B.  took  the  money  thinking  that  it  was 
money  due  to  the  firm  in  connection  with  some 
partnership  transaction.  Subsequently  the 
partnership  was  dissolved  and  the  business 
wound  up.   In  an  action  by  the  plaintiffs  against 

B.  for  a  return  of  the  premium  upon  the  ground 
that  there  had  been  a  total  failure  of  the 
consideration  for  which  it  was  paid. 

Held  —that   the   plaintiffs   were   entitled  to 
recover  the  money. 
COVELL  c.  SCAMELL,    103   L.   T.    535— Div.   Ct. 

IV.  DISSOLUTION. 

See  also  Arbitration,  No.  5. 

4.  Duration  of  Partnership  Undefined — Dis- 
solution to  be  by  Mutual  Consent — Notice  of 
Dissolution —  Validity — Partnership  Act,  1890 
(53  &  54  Vict.  c.  39),  ss.  26,  32.]— Although  no 
fixed  term  is  agreed  upon  for  the  duration  of  a 
partnership  within  the  meaning  of  sect.  26  of  the 
Partnership  Act,  1890,  yet,  as  the  partnership  is 
therefore  to  continue  for  an  undefined  time 
within  the  imeaning  of  sect.  32,  if  there  be  an 
agreement  between  the  partners  as  to  dissolution 
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See  No.  5,  s%pra. 


IV.  HissoVaXion— Continued. 
by  mutual  consent  only,  a  mere  notice  dissolving 
the  partnership,  without  consent,  is  not  a  good 
one. 

Decision  of  Div.  Ct.  ([1910]   1   K.  B.  465  ;  79 
L.  J.  K.  B.  329  ;  102  L.  T.  80)  affirmed. 
Moss  v.  Elphick,  [1910]  1  K.  B.  846  ;  79  L.  J. 
[K.  B.  631  ;  102  L.  T.  639— C.  A. 

5.  Beath  of  Partner — Surviving  Partner 
appointed  Executor  —  Valuation  of  Interest  — 
Goodwill — N'ew  South  Wales.'\ — A  partnership 
agreement  between  two  brothers  provided  by 
clause  17  that  within  thirty  days  after  the  death 
of  either  partner  a  general  account  in  writing 
should  be  taken  of  the  partnership  assets  and 
debts,  and  that  in  taking  such  account  the  stock 
should  be  valued  either  by  mutual  agreement  or 
valuation  in  the  usual  way,  nothing  being 
charged  for  goodwill,  and  the  surviving  partner 
should  pay  to  the  executors  or  administiators  of 
the  deceased  partner  his  full  share.  On  the 
death  of  one  partner  the  surviving  partner,  who 
was  also  the  deceased's  executor,  took  an  account 
of  the  partnership  assets  in  the  same  way  as  the 
half-yearly  balance-sheets  had  for  several  years 
been  taken  while  both  partners  were  alive,  the 
only  difference  being  that  the  surviving  partner 
appointed  a  gentleman  of  wide  business  experi- 
ence and  of  the  highest  character  to  check  the 
valuation.  The  sum  found  to  be  due  to  the 
deceased  partner's  estate  was  duly  paid. 

Held — that  the  valuation  had  been  properly 
carried  out,  and  that  clause  17  had  been  com- 
plied with;  and  that  it  was  not  open  to  the 
residuary  legatees  of  the  deceased  partner  to 
contend  that,  by  his  appointment  of  the  sur- 
viving partner  as  his  executor,  and  the  conse- 
quent dual  character  of  the  surviving  partner, 
the  clause  was  inoperative  and  therefore  that 
goodwill  should  have  been  included  in  the 
valuation. 

HORDERN   V.   HORDERN,  [1910]  A.    C.    465  ;  80 
[L.  J.  P.  C.  15  ;  102  L.  T.  867  ;  26  T.  L.  R.  524 

—B.C. 

6.  Partnersliij}  Action— Receiver  and  Manager 
—Appointment  by  Consent  Order— Indemnity  in 
Respect  of  Payments— Assets  Insutficient—Sub- 
rogation.l — A  receiver  and  manager  appointed 
by  a  covenant  order  in  a  partnership  action,  who 
pays  debts  and  incurs  liabilities,  is  not  in  the 
same  position  with  regard  to  indemnity  and 
re-imbursement  as  a  person  in  a  fiduciary  capacity 
who  so  acts.  The  receiver  and  manager  is  an 
officer  of  the  Court,  and  does  not  become  an 
agent  of  the  partners  by  reason  of  their  consent- 
ing to  his  appointment.  He  is  personally  bound 
by  the  obligations  which  he  incurs,  and  can  only 
look  for  indemnity  to  the  assets  under  the 
control  of  the  Court  and  not  to  the  partners 
personally.  Nor  can  he  claim  to  be  subrogated 
to  the  rights  of  the  partnership  creditors  whose 
debt,  he  has  paid. 

BOEHM   V.  Go'oDALL,  [1910]  W.  N.  259  ;  27  T 
[L.  R.  106  ;  55  Sol.  Jo.  108— Warrington,  J. 

V.  GOODWILL. 


PARTY  WALLS. 

See  Boundaries  ;  Easements  ;  Metro- 
polis. 


PATENTS    AND    DESIGNS. 


I.  Specification. 

1.  Amendment  and  Disclaimer     , 

2.  Construction     .        .        .        , 

3.  Disconformity  .         .         .         . 
[No  paragraphs  in  this  vol.  of  the  Digest] 

II.  Grant  :     Application,    Opposi- 
tion AND  Revocation 
III.  Subject-Matter. 

1.  Invention  .         .         .         , 
[Kg  paragraphs  in  this  vol.  of  tlie  Digest.) 

2.  Combination     .... 
[No  paragraphs  in  this  vol.  of  the  Digest.  ] 

3.  Novelty      ..... 
IV^  Anticipation:    Prior     Use     or 

Prior  Publication 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  First  and  True  Inventor   . 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

VI.  Utility 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  Assignment  or  Sale,  and  Con- 
struction OF  Agreements 
Therefor    

[No  paragrapl 
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in  this  voL  of  the  Digest.] 

VIII.  Licence 

IX.  Prolongation  and  Restoration 
X.  Measure  of  Damages  . 
XI,  Action  to  Restrain  Threats    . 

XII.  Practice. 

1.  Costs 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

2.  In  General         .... 

3.  Interlocutory  Injunctions 

4.  On  Petition  for  Revocation 

XIII.  Committal 

[No  parat;raphs  in  this  vol.  of  the  Digest.] 

XIV.  Patent  Agents     .... 

[No  paragraphs  in  this  vol.  of  the  Digest.  ] 

XV.  Miscellaneous    Cases    op   In- 
fringement. 

1.  Colourable  Imitations,  etc. 

2.  Exposure    without     Intention 
of  Sale 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

3.  Importation  and  Infringement 
by  Foreigner 

[No  peragraphs  in  this  vol.  of  the  Digest.] 
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Patents  and  Lesigna— Continued.  COL. 

XV.  Miscellaneous    Cases    op    In- 
fringement— Continued. 

4.  Repairs      Constituting       New 

Article 459 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

5.  Other  Cases 


.     459 

XVI.  Eevocation 460 

See  also  Sale  of   Goods,  No.  3  ; 
Trade  Marks. 

I.  SPECIFICATION. 

(1)  Amendment  and  Disclaimer. 

1.  Leave  to  Ameiid  Specification — Terms— Cos^ts 
—Form  of  Order— Pateiits  and  Designs  Act, 
1907  (7  Edw.  7,  c.  29),  s.  22— B.  S.  C,  Ord.  53a, 
r.  23.]— Following  upon  an  action  in  which  it 
was  held  that  certain  of  the  plaintiffs'  claims  in 
their  specification  for  razors  were  bad,  the  plain- 
tiffs now  moved  the  Court  under  sect.  22  of  the 
Patents  and  Designs  Act,  1907,  for  leave  to 
amend  their  specification  by  striking  out  eight 
of  the  claiming  clauses,  and  materially  altering 
two  others  : — 

Held — that  they  could  have  liberty  to  amend 
as  asked,  on  the  terms  that  the  costs  of  and 
occasioned  by  the  application,  including  the 
costs  of  the  defendants  and  any  person  appearing 
under  Order  53,  be  paid  by  the  plaintiffs,  and 
that  the  costs  of  all  pending  actions  for  infringe- 
ment of  patent  be  paid  to  date  and  the  actions 
discontinued ;  the  plaintiffs  undertaking  not 
to  claim  relief  in  respect  of  any  razor  pur- 
chased by,  or  in  the  hands  of,  any  ordinary 
member  of  the  public  prior  to  the  date  on  which 
the  motion  was  first  before  the  Judge. 
Gillette     Safety     Razor     Co.    i:    Luna 

[Safety    Razor    Co.,    Ld.,   [1910]    2  Ch. 

373 ;  79  L.  J.  Ch.  672  ;    103  L.  T.  105  ;    27 
R.  P.  C,  527— Parker,  J. 

(2)  Construction. 
2.  Form,  of  Specification— Ambiguity.]— Ohser- 
vations  by  Lord  Loreburn,  L.C.,  as  to  the  form  of 
specifications. 

Hopkins  v.  Linotype  and  Machinery,  Ld., 

[101  L.  T.  898  ;  26  T.  L.  R.  229  ;  27  R.  P.  C. 

109  ;  47  Sc.  L.  R.  622— H.  L. 


(3)  Disconformity. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

II.  GRANT  :     APPLICATION,    OPPOSITION 
AND  REVOCATION. 

See  Kos.  10,  11,  13,  infra. 

III.  SUBJECT-MATTER. 

(1)  Invention. 

[No  paragi-aphs  in  tiiis  vol.  of  the  Digest.] 

(2)  Combination. 

[No  paragraphs  in  this  vol.  of  the  Digest.! 

(3)  Novelty. 
3.  Design — "  New    or    Original " — "  Original 
Design  " — New  Use  of  Old  Pattern— Patents  and 


Designs  Act,  1907  (7  Edw.  7,  c.  29),  ss.  49,  50, 
93,]_The  word  "original"  in  sect.  49  of  the 
Patents  and  Designs  Act,  1907,  contemplates 
that  by  the  exercise  of  intellectual  activity  the 
person  has  started  an  idea  which  had  not 
occurred  to  any  one  before  that  a  particular 
pattern  or  shape  or  ornament  may  be  rendered 
applicable  to  the  particular  article  to  which  he 
suggests  that  it  shall  be  applied.  If  that  state 
of  things  is  satisfied,  the  design  may  be 
"  original,"  although  the  actual  picture  or  shape 
which  is  being  considered  is  old  in  the  sense  that 
it  has  existed  with  reference  to  another  article 
before.  But  the  mere  application  of  a  well- 
known  pattern  to  an  article  in  common  use,  not 
involving  the  exercise  of  any  intellectual 
activity,  does  not  constitute  an  '•  original  design  " 
within  the  meaning  of  the  section. 

Decision  of  Warrington,  J.  (54  Sol.  Jo.  250  ; 

27  R.  P.  C.  175)  reversed. 

Dover.    Ld,     v.    NiJRNBERGER    Celluloid- 

[  Wares  Fabrik  Gebruder  Wolff,  [1910] 

2  Ch.  25  ;  79  L.  J.  Ch.  625  ;  102  L.  T.  634  ;  26 

T.  L.  R.  470  ;  54  Sol.  Jo.  504  ;  27  R.  P.  C.  498 

— C.  A. 

4.  Design— Alleged  Infringement— Novelty  and 
Originality  Admitted  — Purpose  of  Design- 
State  of  knowledge  at  Date  of  Registration- 
Patents  and  Designs  Act,  1907  (7  Edw.  7,  c.  29), 
s.  60,  sui-s.  1.]— The  plaintiffs,  who  were  the 
proprietors  of  a  design  which  was  registered  in 
the  year  1906  for  the  shape  or  configuration  of  a 
cabinet  for  gramophones  (or  other  sound-record- 
ing or  reproducing  machines)  and  accessories, 
brought  an  action  against  the  defendants  for  an 
injunction  to  restrain  the  alleged  infringement 
thereof. 

The  defendants,  while  admitting  that  the 
plaintiffs'  design  was  a  new  and  original  design 
not  previously  published  in  the  United  King- 
dom, contended  that  the  purpose  of  the  plaintiffs' 
cabinet  must  be  disregarded  ;  that  externally 
the  design  substantially  related  to  what  was 
described  as  the  Sheraton  type  of  furniture  ; 
and  that  any  features  of  it  that  were  not  matters 
of  common  knowledge  at  the  date  of  the 
registration  did  not  occur  in  the  cabinet  made 
by  the  defendants. 

Held  (Moulton,  L.J.,  dissenting)  —  that, 
having  regard  to  the  form  of  the  interior  as  well 
as  that  of  the  exterior  of  the  plaintiffs'  design 
and  the  defendants'  article  respectively,  there 
were  sufficient  material  and  substantial  altera- 
tions to  show  that  the  defendants  had  not 
infringed  the  plaintiffs'  design. 

Hecla  Foundry  Co.  v.  Walker,  Hunter,  and 
Co.  ((1889)  14  App.  Cas.  550)    considered  and 


Decision  of  Warrington,  J.,  aflarmed. 
Gramophone  Co.,  Ld.  v.  Magazine  Holder 
[Co.,  102  L.  T.  409  ;  27  R.  P.  C.  152— C.  A. 

IV.  ANTICIPATIOM  :  PRIOR  USE  OR  PRIOR 
PUBLICATION. 

[No  paragraphs  in  this  vol.  of  the  Digest,  i 

V.  FIRST  AND  TRUE  INVENTOR. 

[No  paragraphs  In  this  vol.  of  the  Digest.] 
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VI.  UTILITY. 

[No  paragraphs  : 


this  vol.  of  the  Digest.] 


VII.  ASSIGNMENT  OR  SALE,  AND  CON- 
STRUCTION OF  AGREEMENTS  THEREFOR. 

[ho  i'ai;i;;i;ii>hs  in  this  vol.  of  the  Digest.] 

VIII.  LICENCE. 

5.  Covenant  to  Communicate  Inqjrovement— 
"  Improvement''  —  Infringement.^  —  Anything 
which  makes  a  patented  machine  more  effective, 
useful,  or  vaUiable  is  an  "  improvement  "  to 
that  machine,  and  falls  under  a  covenant  to 
"  communicate  "  and  "  give  the  exclusive  benefit 
of"  every  improvement  to  a  patented  machine, 
though  such  improvement  might  be  used  without 
involving  an  infringement  of  the  former  patent. 

Decision  of  C.  A.  (25  R.  P.  C.  665)  affirmed. 
HoPKiKS  ('.  Linotype  and  Machinery,  Ld., 
[101  L.  T.  898  ;    26  T.  L.  R.  229  ;    27  R.  P.  C. 
109  ;  47  Sc.  L.  R.  622— H.  L. 

IX.  PROLONGATION   AND    RESTORATION. 

6.  Lapse — Omission  to  Pay  Renewal  Fee— Appli- 
cation for  Restoration  —  "  UnitUentional  Omis- 
sion "  —  Ajjpeal  —  Jurisdiction  —  Patents  and 
Desigm  Act,  1907  (7  Edw.  7,  c.  29).  s.  20.]  — 
A  patentee,  having  omitted  to  pay  the  renewal 
fee  upon  a  patent  which  consequently  lapsed, 
applied  for  its  restoration  under  sect.  20  of  the 
Patents  and  Designs  Act,  1907,  which  provides 
for  the  restoration  of  a  patent  in  cases  where 
there  has  been  an  unintentional  omission  to  pay 
the  renewal  fee.  The  patentee  pleaded  that  he 
had  not  paid  the  fee  through  being  under  the 
impression  that  as  he  had  made  an  application 
for  letters  patent  for  practically  the  same 
invention  with  improvements,  it  was  unnecessary 
for  him  to  keep  his  earlier  patent  alive. 

Held — that  as  the  omission  to  pay  the  fee 
was  deliberate,  and  not  unintentional,  relief 
could  not  be  granted,  and  that  the  reasons 
which  lead  to  the  patentee  not  paying  the  fee 
were  immaterial. 

Quaere,  whether    an    appeal    lies    from    the 
Comptroller-GeneraPs  refusal  to  advertise  such 
an  application  under  the  above  section. 
In  re  Land's  Patent,  [1910]  2  Ch.  236  ;  79 

[L.  J.   Ch.  594  ;  103  L.  T.  102  ;  54  Sol.  Jo. 
680  ;  27  R.  P.  C.  481— Parker,  J. 

X.  MEASURE  OF  DAMAGES. 

7.  Infringing  Parts  -^  Gas  Meter  —  Whole 
Profits  on  Sale  of  Meter — Profits  Attributable 
to  Infringing  Parts  onhj  —  Other  Devices 
Equally  Effective.']  —  In  the  assessment  of 
damages  for  infi-ingement  of  parts  of  a  pre- 
payment gas  meter,  it  was  contended  by  the 
defendants  that  the  profits  attributable  to  the 
infringing  parts  were  only  one  forty-fourth  of 
the  whole  profits  on  the  sale  of  the  gas  meters, 
and  that  the  functions  of  the  infringing  parts 
could  have  been  performed  equally  well  by  other 
mechanism,  the  use  of  which  would  not  have 
been  an  infringement. 


Held — that  the  profit  on  the  whole  gas  meter 
was  the  proper  factor  for  the  purpose  of  calcu- 
lating daniHges  for  infringement,  and  that  the 
contention  that  similar  results  might  have  been 
otherwise  obtained  was  no  answer  to  a  claim  by 
a  person  whose  invention  had  been  infringed. 
Meters,  Ld.  v.  Metropolitan  Gas  Meters, 

[Ld.,   27  R.  P.  G.    721  ;  129  L.  T.  Jo.   592— 

Eve,  J. 

XI.  ACTION  TO  RESTRAIN  THREATS. 

8.  Practice — Undertaliing  to  Issue  Writ  in 
Infrinqement  Action — Amendment  of  Patent — 
Patents  and  Designs  Act,  1907(7  Edw.  7,  c.  29), 
s.  36.] — The  commencement  of  an  infringement 
action  is  sufficient  to  satisfy  the  proviso  to 
sect.  36  of  the  Patents  and  Designs  Act,  1907, 
even  though  the  patent  has  been  amended  sub- 
sequently to  the  institution  of  proceedings. 
Hall  v.  Stepney  Spake  Motor  Wheel,  Ld., 

[27  R.  P.  C.  233  ;  128  L.  T.  .Jo.  410— Eve,  J. 

XII.  PRACTICE. 

See  also  Nos.  1,  8,  supra. 

(1)  Costs. 
[No  paragiaphs  in  this  vol.  of  the  Digest.] 

(2)  In  General. 

9.  Lapsed  Patent — Application  for  Restoration 
— Refusal  by  Comptroller-General  —  Appeal  — 
Patents  and  Designs  Act,  1907  (7  Edw.  7,  c.  29), 
s.  20. 

Qurere,  whether  an  appeal  lies  from  the 
Comptroller-General's  refusal  to  advertise  an 
application  for  restoration  of  a  lapsed  patent 
under  sect.  20  of  the  Patents  and  Designs  Act, 
1907. 

In  re  Land's  Patent,  [1910]  2  Ch.  286  ;  79 
[L.  J.  Ch.  594  ;  27  R.  P.  C.  481— Parker,  J. 

See  S.  C,  No.  6,  supra. 

(3)  Interlocutory  Injunctions. 

See  No.  10,  infra. 

(4)  On  Petition  for  Revocation. 

10.  Appeal  from  Deci.%ion  of  Comptroller 
General — Extension  of  Time  for  Ap2)eal — 
Whether  Period  of  Vacation  Counts  in  Time 
Within  which  Appeal  is  to  be  Brought — Special 
Circumstances — Patents  and  Designs  Act,  1907 
n  Edw.  7,  0.  29),  .^s.  20,  26,  27— i?.  S.  C,  Ord. 
53A,  r.  4  ;  Ord.  64,  r.  5.]— Order  53A,  r.  4, 
provides  that  all  appeals  to  the  Court  from  any 
decision  of  the  Comptroller-General  of  Patents 
and  Designs  under  sects.  20,  26,  and  27  of  the 
Patents  and  Designs  Act,  1907,  shall  be  brought 
by  petition  presented  to  the  Court  within  one 
calendar  month  of  the  decision  of  the  comptroller 
or  within  such  further  time  as  the  Court  may 
under  special  circumstances  allow. 

The  question  to  be  determined  under  this 
summons  was  whether  (1)  the  period  of  vacation 
counted  in  the  month  within  which  the  appeal 
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XII.  Tr&ctice— Contijiued. 

was  to  be  brought,  and  (2)  whether  the  dilatori- 
ness  of  the  peiitioaer's  agents  amounted  to 
"  special  circumstances  "  as  required  by  Ord.  53A, 
r.  4. 

Held — that  the  period  of  vacation  did  count  ; 
and  that  the  dilator!  ness  of  the  agents  did  not 
amount  to  special  circumstances,  as  it  did  not 
materially  affect  the  petitioner's  position  since 
he  had  a  remedy  under  another  section  of  the 
Act,  if  he  desired  to  get  the  patent  revoked,  by  a 
petition  to  the  Court  under  a,  fiat  of  the  Attorney- 
General. 
Ix  KE  Beldam's  Patent,  Tubner  v.  Beldam, 

[1911  ]  1  Ch.  60  ;  [1910]  W.  N.  225  ;  103  L.  T. 

454  ;  55  Sol.  Jo.  46  ;  27  R.  P.  C.  758— Pariser,  J. 

XIII.  COMMITTAL. 

[No  paragiajihs  iu  this  vol.  of  the  Digest.] 

XIV.  PATENT  AGENTS. 

[Hv  paiagraphs  in  this  vol.  of  the  Digest.] 

XV.  MISCELLANEOUS  CASES  OF  INFRINGE- 
MENT. 

1.  Colourable  Imitations,  etc. 

11.  Imitation — Get-up  of  Article — Expired 
Patent— Exclusive  User.'] — After  a  patent  has  ex- 
pired or  been  revoked,  the  patentee  is  not  entitled 
to  say  that  his  user  daring  the  life  of  the  patent 
has  so  far  associated  his  name  with  the  goods 
that  no  one  else  can  thereafter  use  the  lately 
patented  article  without  deceiving  the  public  or 
gaining  the  reputation  of  the  patentee.  No 
length  of  exclusive  user  can  entitle  a  man  to  a 
monopoly  in  the  manttfacture  and  sale  of  a  use- 
ful combination  not  protected  by  a  patent. 

W.   Edge  &  Sons,    Ld.    v.    W.    Niccolls    & 
[Sons,  Ld.,  [1911]  1   Ch.  5  ;  [1910]    W.  N. 
2.50  ;  27  T.  L.  E.  lO.S— C.  A. 
See  S.  C,  Trade  Marks,  No.  14. 

(2)  Exposure  Without  Intention  of  Sale. 

[No  paragraphs  In  this  vol.  of  tlie  Digest.] 

(3)  Importation    and    Infringement   by 

Foreigner. 

[No  yiiragrnrlis  in  Uiis  vol.  of  Ihe  Digest.] 

(4)  Repairs  Constituting  new  Article. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(5)  Other  Cases. 

12.  Purchase  of  Infringing  Mechanism  — 
Mechanism  not  Actually  Used  bi/  Purchaser.']  — 
The  plaintiffs  sued  the  defendants  in  respect  of 
an  alleged  infringement  of  their  patent  granted 
for  certain  mechanism,  which  was  adapted  for 
use  in  connection  with,  and  as  part  of,  a  complex 
machine,  but  could  be  detached  without  impair- 
ing the  efficiency  of  the  machine  for  other  pur- 
poses. The  defendants  purchased  two  machines 
containing  tlie  alleged  infringing  mechanism,  but 
they  never  used  that  {)artic  liar  mechanism,  the 
essential  parts  of  which  had  baen  actually 
detached  from  the  rest  of  the  machine  while  in 
the  defendants'  possession. 


Held — that  in  the  circumstances  there  had 
been  no  infringement  by  the  defendants  of  the 
plaintiffs'  patent. 

Decision  of  C.  A.  (25  T.  L.  R.  415  ;  26  R.  P.  C- 
534)  affirmed. 
British  United  Shoe  Manufacturing  Co., 

[Ld.  v.  Simon  Colli  kr,  Ld.,  26  T.  L.  R.  587  ; 
27  R.  P.  C.  567— H.  L. 

XVI.  REVOCATION. 

See  also  Nos.  10,  11,  supra. 

13.  Patented  Article  Manufactured  Mainhj  or 
E-vchmvely  Outside  United  Kingdom — E.vtensire 
Manufacture  by  Infringers  in  United  Kingdom — 
Patents  and  Designs  Act,  1907  (7  Edw.  7,  c.  29), 
s.  27.]— On  an  application  under  sect.  27,  sub- 
sect.  1,  of  tl.e  Patents  and  Designs  Act,  1907,  for 
the  revocation  of  a  patent  on  the  ground  that  the 
patented  aiticle  is  manufactured  exclusively  or 
mainly  outside  the  United  Kingdom,  the 
comptroller,  in  comparing  the  extent  of  the 
manufacture  at  home  and  abroad,  is  entitled  to 
take  into  consideration  the  amount  of  manu- 
facture by  infringers  in  the  United  Kingdom. 
For  the  purposes  of  the  sub-section  it  is  quite 
immaterial  whether  the  article  manufactured  in 
this  country  is  or  is  not  manufactured  in 
derogation  of  the  rights  of  the  patentee  under 
his  patent. 
In  re  Application  of  Fiat   Motors,  Ld., 

[1911]  1  Ch.  66  ;  103   L.  T.  453  ;  27  T.  L.  R. 

74  ;  55  Sol.  .Jo.  64  ;  27  R.  P.  C.  762— Parker,  J. 


PAUPERS. 


See  Lunatics  ;  Poor  Law  ;  Practice 
AND  Procedure. 


PAWNBROKERS    AND 
PLEDGES. 

See  also  Sale  of  Goods,  No.  11. 

1.  Mercantile  Agent-— Pledge  of  Jewellery— 
Rate  of  Interest— Factors  Act,  1889  (52  &  53  Vict. 
c.  45),  s.  2.] — It  is  not  beyond  the  ordinary 
course  of  business  of  a  mercantile  agent  in  the 
jewellery  trade  to  raise  money  by  pledging  goods 
to  a  pawnbroker.  In  considering  whether  a 
particular  transaction  is  within  the  ordinary 
course  of  the  mercantile  agenfs  business,  the 
actual  disposition  of  the  goods,  and  not  the  cir- 
cumstances attending  such  disposition,  is  to  be 
looked  at.  The  surrounding  circumstances,  as 
for  example  a  pledge  at  an  unusual  rate  of 
interest,  may,  however,  be  evidence  from  which 
to  infer  that  the  pledgee  had  notice  that  the 
pledgor  had  no  authority  to  make  the  pledge. 
Janesich  v.  Attenborough  and  Son,  102 
[L.  T.  605  ;  26  T.  L.  R.  278— Hamilton,  J. 


PAYMENT   INTO  COURT. 

See  Practice. 
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PEEPETUITIES. 
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PAYMENTS,   APPROPRIA- 
TION  OF. 

See    Bankers   akd    Banking  ;    Con- 
tracts ;  Money  ;  MORTGAGES. 


PEDIGREE. 

See   Dignities  ;    Evidence  ;   Sale  of 
Land. 


PEDLARS. 

See  Markets  and  Fairs. 


PEERAGES  AND  DIGNITIES. 

See  Scottish  Law,  No.  2. 


PENALTY. 


See  Criminal  Law  and  Procedure 
Damages. 


PENSION. 


See  Local  Government,  Nos.  20,  21 
Royal  Forces,  No.  1. 


PERJURY. 

See  Criminal  Law  and  Procedure. 


PERPETUATING  TESTI- 
MONY. 

See  Evidence. 


PERPETUITIES. 

L  Accumulations 
II.  Perpetuities  . 
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I.  ACCUMULATIONS. 

See  also  Real  Property,  No.  4. 

1.  Will — Accnmulatiom  of  Income — Rents  of 
Leaseholds  —  Prodsion  for  Liahilities  under 
Lfases — Validity  of  2'rust — Thellusson  Act  (39  & 
40  Geo.  3,  c.  98),  ss.  1,  2.]— H.  G.  H.,  who  had 
two  sets  of  leasehold  property  at  D.  and  N., 
bequeathed  them  by  her  will  to  trustees  upon 


trust  that  they  should  yearly  during  the  residue 
of  the  terms  for  which  the  property  was  held 
reserve  one  fourth  part  of  the  net  rents  and 
annual  profits  arising  from  the  property  ;  and 
upon  further  trust  to  pay  the  remaining  three 
fourth  parts  of  the  rents  and  profits  to  lier  four 
nieces  and  her  nephew,  and  she  directed  that  the 
one  fourth  part  thereinbefore  directed  to  be 
reserved  should  once  or  oftener  every  year  be 
invested,  and  that  all  income  arising  from  the 
investments  should  be  added  thei^eto  by  way  of 
accumulation,  and  that  the  same  and  all  accumu- 
lations thereof  should  be  held  as  a  reserve  fund 
to  indemnify  the  executors  and  trustees  from  all 
claims  for  dilapidations  of  the  leaseholds  which 
might  arise  ;  and,  subject  to  such  indemnity  and 
claims,  upon  trust  for  the  equal  benefit  of  her 
said  four  nieces  and  nephew  in  like  manner  as 
she  had  declared  of  the  other  three  fourths  of  the 
rents  and  profits,  and  to  the  end  that  her  said 
four  nieces  and  nephew  might  have  the  benefit 
of  an  accumulated  fund  to  meet  the  loss  of 
income  which  would  arise  at  the  expiration  of 
the  leases  of  the  property.  The  will  also  con- 
tained a  residuary  bequest.  The  testatrix  died 
in  1879,  and  the  period  of  twenty-one  years  from 
her  denth  allowed  by  the  Thellusson  Act  for 
accumulation  terminated  in  1900.  The  last  of  the 
leases  expired  in  1909.  A  sum  of  about  £1,700 
now  represented  the  accumulations  of  the  rents 
and  profits  o;  the  leaseholds,  after  the  payment 
of  all  claims  for  dilapidations.  The  question 
now  arose  to  whom  this  fund  belonged. 

Held — that  the  trust  to  accumulate  was  valid 
and  not  within  the  Thellusson  Act,  and  that  the 
nieces  and  nephew  were  entitled  to  this  fund 
under  the  specific  disposition  in  their  favour  in 
the  will. 

Dictum  of  Romilly,  M.R.,  in  Varlo  v.  Faden 
((1859)  27  Beav.  265)  followed. 
In  re  Hurt.batt,  Hurlbatt  v.  Hurlbatt, 

[1910]  2  Ch.  553  ;  80  L.  J.  Ch.  29  ;  103  L.  T. 
585 — Warrington,  J. 

II.  PERPETUITIES. 

See   also   Railways,   No.    1 ;    Settle- 
ments, No.  16  ;  Wills,  Nos.  39,  40. 

2.  Will— Settled  Estate  — Entry  of  Trustees 
during  Minority  of  Tenant  in  Tail — Antecedent 
Unlimited  Legal  Estate  of  Trustees — Bule  against 
Perpetuities.^ — A  testator  provided  by  his  will 
that,  during  the  minority  of  any  tenant  for  life 
or  tenant  in  tail  under  his  will  who,  but  for  the 
proviso,  would  have  been  entitled  to  the  posses- 
sion or  the  receipt  of  the  rents  of  the  C.  estate, 
the  trustees  were  to  enter  into  the  possession  or 
the  receipt  of  the  rents  and  profits  of  the  C. 
estate,  and  to  apply  them  as  by  his  will  directed. 

Held — that  the  case  was  covered  by  the 
decisions  in  Browne  v.  Stougltton  ((1846)  14 
Sim.  369)  and  Turvin  v.  Nnvcome  ((1856)  3  K.  & 
J.  16),  and  that,  since  the  legal  estate  vested  in 
the  trustees  could  not  be  destroyed  by  the 
tenants  in  tail  exercising  their  right  to  disentail, 
it  continued  for  an  indefinite  time  and  infringed 
the  rule  against  perpetuities. 
In  re  Earl  of  Stamford  and  Warrington, 

[Payne  v.  Grh;y,  [1910]  W.  N.  277  ;  55  Sol 
Jo.  154  ;  130  L.  T.  Jo.  150— W'arrington,  J. 
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II.  Perpetuities — Continued. 

3.  R)ile  Af/idnst " Double Pus.ilhilUies  " — Appli- 
cation of  Uulfi  to  Equitable  Interests.'] — The  rule 
against  the  limitation  of  land  to  an  unborn 
child  with  remainder  to  the  latter's  unborn 
child  applies  alike  to  legal  remainders  and 
equitable  interests. 

The  phrase  "  possibility  upon  a  possibility  " 
should  not  be  used. 

Decision  of  Eve,  J.    ([1909]   2  Ch.  450  ;    78 
L.  J.  Ch.  657  ;  101  L.  T.  153  ;  25  T.  L.  K.   688  ; 
53  Sol.  Jo.  651)  affirmed. 
In  re  Nash,  Cook  r.  Frederick,  [1910]  1  Ch. 

[1  ;  79  L.  J.  Ch.  1  ;  101  L.  T.  8.37  ;  26  T.  L.  R. 
57  ;  54  Sol.  Jo.  48— C.  A. 

4.  Settlement — Tenant  for  Life— Failure  of 
Issue  Male— Power  of  Selection  in  Default  of  Issue 
^PMver  Given  to  Teiuint  for  Life,  "  his  Heirs  or 
Assigns  " — Rule  Against  Perpetuities— Severable 
Power.]- — Certain  lands  were,  upon  the  marriage 
of  the  plaintiff  (then  Viscount  Bernard),  settled 
upon  the  plaintiff  for  life,  with  remainder  to  his 
fiist  and  every  son  successively  in  tail  male,  and 
'•  in  default  of  such  issue,  as  to  such  part  of  the 
said  hereditaments  and  premises  ...  as  the 
said  Viscount  Bernard,  his  heirs  or  assigns,  shall 
select,  not  exceeding  the  gross  annual  value  of 
£5,000,  to  the  use  of  the  trustees  or  trustee  and 
their  heirs,  upon  trust  to  convey  such  part  of 
the  said  hereditaments  and  premises  as  afore- 
said to  the  said  Viscount  Bernard,  his  heirs  and 
assigns,  for  ever,  or  as  he  or  they  shall  direct, 
discharged  from  all  incumbrances  whatsoever." 
There  was  no  issue  of  the  marriage,  and  the 
plaintiff  executed  two  deeds  by  which,  in 
exercise  of  his  power  of  selection,  he  purported 
to  select  and  appoint  certain  lands  of  the 
prescribed  value. 

Held— that  the  power  of  selection  which  was 
given  to  "Viscount  Bernard,  his  heirs  or  assigns," 
was  divisible,  and,  in  the  event  which  happened, 
was  not  void  for  remoteness. 

Miles  V.  Harford  (  (1879)  12  Ch.  D.  691) 
applied. 

Earl    of    Bandon    r.    Moreland,  [1910]  1 
[I.  R.  220— Barton,  J.,  Ireland. 


PHYSICIANS. 


PERSONAL   PROPERTY. 

See  Husband  and  Wife,  IV.,  (3). 


PETITION     OF    RIGHT. 

See  Crown  Practice  ;  Practice. 


PETROLEUM. 

See  Explosives. 


See  Medicine  and  Pharmacy. 


PIERS. 


See     Shipping      and     Navigation 

ABATERS   AND   WATERCOURSES. 


PILOTS. 


See  Shipping  and  Navigation. 


PISTOLS. 

See  Revenue  ;  Sale  of  Goods. 


PLANS. 


See  Builders  ;  Evidence  ;  Metro- 
polis ;  Public  Health  ;  Sale  of 
Land. 


PLAY. 

See  Copyright  ;  Theatres. 


PLEADING. 

I.  Miscellaneous 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Striking  out  Pleadings 

III.  Raising  Points  of  Law 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

IV.  Default  of  Defence    . 

V.  Particulars    .... 
VI.  Special  Pleas 
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See  also  Admiralty,  No.  2  ;  Estoppel, 
No.  2  ;  Local  Government,  No.  2. 

I.  MISCELLANEOUS. 

[No  paragraphs  in  this  vol.  of  the  Digest,. 

II.  STEIKING  OUT  PLEADINGS. 

See  Crown  Practice,  Xo.  1. 

III.  EAISING   POINTS   OF   LAW. 

No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  DEFAULT  OF  DEFENCE. 

See  Practice,  No.  14. 

V.  PARTICULARS. 

See  Libel,  No.  3. 

VI.  SPECIAL   PLEAS. 

See  Landlord  and  Tenant,  No.  16. 
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PLEDGE. 

See  Pawnbrokers  and  Pledges. 


POACHING. 

See  Game. 


POISONS,  SALE   OF. 

See  Medicine  and  Pharmacy. 


POLICE. 


See  Criminal  Law  ;  Local  Govern- 
ment ;  Magistrates  ;  Master  and 
Servant,  No.  110  ;  Metropolis. 


POLLUTION   OF   RIVERS. 

See   Nuisance  ;  Waters  and  Water- 
courses. 


POOR   LAW. 

col. 
I.  In  General 465 

[No  paragiaphs  in  this  vol.  of  the  Digest.} 

II.  Maintenance. 

{ci)  Recovery  of  .Relief. 

(i.)  From  Pauper        .         .466 
(ii.)  From  Persons  Liable .     466 
(iii.)  In  General.         .         .     466 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(&)  Pauper  Lunatics      .         .         .     466 

(fl)  Bastards 467 

INo  paragraphs  in  ihis  vol.  of  the  Digest.] 

III.  Overseers 467 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Settlement  and  Removal. 

(ft)  Derivative  Settlemeut    .         .     167 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(&)  Divided  Parishes     .         .         .     467 

[Koparapraphs  in  this  vol.  of  the  Digest.] 

(<?)  Husband  and  Wife  .  .  .  467 
(d')  Settlement  by  Residence  .  467 
(e)  In  General        ....     468 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  Vagrancy  and  Other  Offences  .    46S 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

I.  IN    GENERAL. 

[Ko  paragraphs  in  this  vol.  of  the  Digest.) 


II.  MAINTENANCE. 

St-e  also  Education,  No.  12. 
(a)  Recovery  of  Relief, 
(i.)  From  Pauper. 

1.  Expense  of  Maintenance  in  Infirmary — • 
Basis  of  Calculation.']  —  The  amount  properly 
payable  in  respect  of  the  maintenance  of  a 
pauper  in  an  infirmary  is  the  reasonable  ex- 
penditure incurred  by  the  guardians  in  respect 
of  such  maintenance  for  the  time  the  pauper  is 
an  inmate  of  the  infirmary.  Such  expenditure 
is  to  be  calculated  upon  the  basis  that  such 
pauper,  with  the  other  inmates  during  that 
period,  should  bear  the  cost  of  (a)  maintenance, 
comprising  provisions,  necessaries,  such  as  soap, 
coals,  gas,  water  and  the  like,  and  clothing  ; 
(b)  salaries,  rations,  and  uniforms  of  the  officers 
of  the  infirmary  ;  (c)  repairs,  wages  of  carpenter, 
engineer,  stokers,  and  temporary  workmen, 
furniture,  printing,  insurance,  and  parochial 
rates  on  infirmary  ;  and  (d)  a  charge  in  respect 
of  the  capital  cost  of  the  infirmary  site  and 
buildings. 

St.  Mary,  Islington  (Guardians)  r.  Biggen- 

[den,  [1910]  1  K.  B.  105  ;  79  L.  J.  K.  B.  246  ; 

101  L.  T.  677  ;  74  J.  P.  17  ;  26  T.  L.  R.  44  ;  7 

L.G.  R.  1159— Bray,  J. 

(ii.)  From  Persons  LiaMe. 

2.  Running  Away  and  Leaving  Wife  or  Child 
Chargeable — Period  within  loldch  Proceedings 
may  be  Taken — Poor  Law  Amendment  Act,  1876 
(39  &  40  Vict.  c.  61),  s.  19.] -The  period  of  two 
years  prescribed  by  sect.  19  of  the  Poor  Law 
Amendment  Act,  1876,  as  that  within  which  pro- 
ceedings may  be  taken  against  a  person  who 
runs  away  and  leaves  his  wife  or  his  or  her  child 
chargeable  to  any  union,  begins  to  run  at  the 
time  when  the  offender  absconds,  and,  therefore, 
such  proceedings  cannot  be  commenced  after  the 
expiration  of  two  years  from  that  date. 
Ashley  r.  Blaker,  101  L.  T.  682  ;  73  J.  P.  495  ; 

[8  L.  G.  R.  1— Div.  Gt. 

(iii.)  In  General. 
[No  paragraphs  In  this  vol.  of  the  Di|lst.] 

(b)  Pauper  Lunatics. 

Si'C  also  No.  6,  infra. 

3.  Expenses  ofMuintenance — Power  of  Justices 
to  Fix  Sum—Lunacy  Act,  1890  (53  &  54  Vict. 
c.  5),  .v.?.  283,  287.] — The  powers  of  justices  under 
sect.  287  of  the  Lunacy  Act,  1690,  to  make  an 
order  for  the  expenses  of  maintenance  of  a 
pauper  lunatic  are  not  confined  to  the  minis- 
terial act  of  making  an  order  for  the  payment  of 
reasonable  expenses  to  be  ascertained  aliunde, 
but  the  justices  are  entitled  to  fix  the  amount  to 
be  paid,  and  in  fixing  such  sum  they  are  not 
limited  by  the  provisions  of  sect.  283  of  the  Act 
to  a  sum  not  exceeding  14«.  weekly. 
Glamorgan  County  Asylum  (Committee  of 

[Visitors)  r.  Cardiff  Guardians,  [1910] 

2  K.  B.  547  ;  79  L.  J.  K.  B.  1146  ;  103  L.  T. 

189  ;  74  J.  P.  402  ;  8  L.  G.  R.  860. 

Affirmed  on   appeal,  [1910]   W.  N.  258  ;  45 

L.  J.  N.  C.  789  ;  130  L.  T.  Jo.  105— C.  A. 
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II.  Maintenance— Conthiued. 

4.  Expenses  of  Maintenance — Recovery  from 
County  Council — Set-off — Local  Government  Act, 
1888  (51  &  52  Vict.  c.  51),  s.  24.]— Sums  due 
from  relations,  &c.,  for  maintenance  of  pauper 
lunatics  during  a  particular  financial  year,  but 
not  recovered  or  received  by  the  guardians  until 
after  the  end  of  that  year,  must  be  t'lken  into 
account  vs^hen  the  guardians  are  seeliing  to 
recover  the  expenses  of  maintenance  from  the 
county  council  under  the  Local  Government 
Act,  1888,  s.  24  (2),  (4). 

Guardians     of    Calne     Union    v.    Wilts 
[County    Council,   74    J.  P.   N.  C.  556— 
Hamilton,  J. 
(c)  Bastards. 

[No  paragraphs  ia  this  vol.  of  the  Digest.] 

III.  OVERSEERS. 

[No  ijaragiaphs  in  this  vol.  of  the  Digest.  1 

IV.  SETTLEMENT  AND  REMOVAL. 

(a)  Derivative  Settlement. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Divided  Parishes. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(c)  Husband  and  Wife. 

5.  Wife  Deserted  hy  Hushand  —  Separation 
Order  under  Sum  man/  Jurisdiction  {Married 
Women)     Act,   ISTo—'' Deserted"     Wife— Wife 

becoming  Chargeable  as  Pauper  Lunatic — Poor 
Removal  ^6-^,1861  (24  &  25  Vict.c.  55),  s.  3.]— A 
married  woman  who,  on  account  of  the  miscon- 
duct of  her  husband,  has  been  obliged  to  leave 
him,  has  in  law  been  sent  away  by  him,  and  is  a 
"  deserted  "  wife  within  the  meaning  of  sect.  3 
of  the  Poor  Removal  Act,  1861,  so  as  to  be  able 
to  acquire  the  status  of  irremovability  by 
residence,  apart  from  her  husband,  for  the 
statutory  period  in  a  parish. 

Eastbourne  Guardians  v.  Croydon  Union, 

[1910]   2   K.  B.  16;  79  L.  J.  K.  B.  646  ;  102 

L.  T.  595 ;   26  T.  L.  R.  447 ;  8  L.  G.  R.  503— 

Div.  Ct. 

(d)  Settlement  by  Residence. 

6.  Pauper  Lunatic — Status  of  Irremovability — 
Appeal  from  Justices'  Order — Lunacy  Act,  1890 
(53  Vict.  c.  5),  ss.  289— 303.]— Under  sect.  303  of 
the  Lunacy  Act,  1890,  an  appeal  to  quarter 
sessions  lies  at  the  instance  of  the  guardians  of  a 
union  from  an  order  of  justices  adjudicating  that 
a  pauper  lunatic  has  acquired  a  status  of  irre- 
movability in  that  union. 

Eastbourne  Guardians  v.  Croydon  Union, 

[1910]  2  K.   B.  16  :   79  L.  J.  K.  B.  646  ;  102 

L.  T.  595  ;   74  J.  P.  286  ;  26  T.   L.  R.  447  ;  8 

L.  G.  R.  503— Div.  Ct. 

See  S.  C.  under  IV.  (c),  siipra. 

7.  ChMd  under  Sixteen  with  Deserted  Mother 
—Acquisition  of  Settlement  by  Residence—Poor 
Removal  Act,  1846  (9  &  10  Vict.  c.  66),  ss.  1,  3— 
Poor  Removal  Act,  1848  (11  &  12  Vict.  c.  Ill), 
s.  1 — Divided   Parishes  and   Poor   Imw  Amend- 


ment Act,  1876  (39  &  40  Vict.  c.  61),  ss.  34,  35.] 
— Mabel  P.  was  the  lawful  daughter  of  J.  P. 
and  Maria  P.,  and  was  born  in  Newhaven  on 
April  13th,  1886.  J.  P.  resided  with  Maria  P. 
until  about  the  year  1888.  In  or  about  the  yenr 
1888  J.  P.  deserted  Maria  P.,  his  wife,  with 
whom  he  had  been  living  at  Newhaven,  and  he 
went  to  reside  ai  Weymouth,  where  he  remained 
until  June,  1894.  From  the  date  of  such  deser- 
tion Maria  P.  continued  to  reside  without  inter- 
ruption or  relief  in  Newhaven  with  the  pauper 
Mabel  P.  until  about  the  year  1900.  At  the 
time  of  the  desertion  by  J.  P.  the  pauper  Mabel 
P.  was  residing  in  Newhaven  with  her  mother, 
Maria  P.,  and  Mabel  P.  continued  thereto  reside 
without  interruption  or  relief  for  the  term  of 
three  years  and  upwards  with  Maria  P.  until 
about  the  year  1900.  In  or  about  the  year  1900 
the  pauper  Mabel  P.,  who  was  then  about  four- 
teen years  of  age,  left  Newhaven  and  went  to 
reside  elsewhere  at  various  places,  but  she  had 
not  since  1900  resided  in  any  parish  for  a  sufii- 
cient  length  of  time  to  acquire  a  settlement. 
About  the  end  oL  1894  J.  P.  went  to  reside  at 
Kingston-upon-Hull,  and  he  has  continued  to 
reside  witiiin  such  area  ever  since.  At  the  time 
that  his  daughter,  the  pauper  Mabel  P.,  attained 
the  age  of  sixteen  years — namely,  on  April  13th, 
1902 — .J.  P.  was  last  legally  settled  in  Kingston- 
upon-Hull,  having  resided  for  the  term  of  three 
years. 

Held— (Darling,  J.,  dissenting),  that  the 
settlement  of  Mabel  P.  was  in  the  parish  of 
Newhaven. 

West  Ham  Unions.  Holbeach  Union  ([1905] 
A.    C.    450)  and  Fidham    Parish  v.    Woolwich 
Union  (  [1907)  A.  C.  255)  followed. 
Kingston-upon-Hull    Incorporation    foe 

[the  Poor  r.  Hackney  Union  [1910]  W.  N. 
246  ;  103  L.  T.  599— Div.  Ct. 

(e)  In  General. 

[No  paragraphs  m  Uiis  vol.  oi  the  Digest.] 

V.  VAGRANCY  AND  OTHER  OFFENCES. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 


POOR   PRISONERS' 

DEFENCE   ACT,   1903. 

See  Criminal  Law  and  Proceduj 


PORT  AND   PORT  DUES. 

See  Shipping  and  Navigation. 


POST  OFFICE. 


See  Criminal  Law,  No. 
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POUND. 

See  Animals,  No.  10. 


POWER    OF    ATTORNEY. 

See  Agency. 

POWER    OF    SALE, 

See   Bankers  ;   Mortgages  ;    Settle- 
ments ;  Trusts  ;  Wills. 


POWERS. 

Power  of  Appointment.  col. 

(a)  Construction       ....  469 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(V)  Exercise 469 

(c)  Release 471 

Id)  Validity 472 

(e)  In  General 473 

See  also  Death  Duties,  Nos.  2,  9  ; 
Executors  ;  Husband  and  Wife  ; 
Perpetuities  ;  Settlements, 
YIII.  (c)  (iii.)  ;  Wills,  Nos.  14.  38, 
48. 

POWER   OF   APPOINTMENT. 

(a)  Construction. 

[No  paragiaplis  in  this  vol.  ol  thte  Digest. 

(Ij)  Exercise. 

1.  Exercise  of  Power  in  Married  Woman' x  Will 
Made  During  Coverture — Cessation  oj  Coverture — 
Property  Becoming  Vested  in  Testatrix  Absolutely 
— Intentions  of  Testatrix — Appointments  Operat- 
ing as  Bequests— Wills  Act,  1837  (7  Will.  4  & 
1  Vict.  c.  26),  s.  24 — Married  Women's  Property 
Act,  1893  (56  &  .57  Vict.  c.  63),  s.  3.]— A  testatrix 
made  her  will  in  1895,  during  the  lifetime  of  her 
husband,  and  therein  exercised  a  power  of 
appointment  given  to  her  by  her  marriage  settle- 
ment, dated  1861,  in  respect  of  the  funds  com- 
prised in  the  settlement.  In  exercising  the 
power  she  used  the  usual  words  "  and  of  all  other 
powers  (if  any)  hereunto  enabling  me."  By 
the  death  of  her  husband  in  1905,  without  leaving 
any  issue  of  the  marriage,  she  became,  by  the 
terms  of  the  settlement,  absolutely  entitled  to 
the  settled  property.  She  died  in  1908  a  lunatic, 
without  having  revoked,  altered,  or  republished 
her  will. 

Held — that  the  appointments  made  by  the 
will  were  clear  intentions  of  the  testatrix  to 
dispose  of  the  settled  property  ;  that  the  effect 
of  sect.  3  of  the  Married  Women's  Property  Act 
of  1893  was  to  make  those  appointments  valid 
dispositions  of  the  funds  in  question,  notwith- 
standing the  testatrix  having  subsequently 
become    absolutelv    entitled  :    that    the   words 


"  all  other  powers  hereunto  enabling  me  "  were 
applical)le  to  the  power  given  by  the  Act  of  1893, 
and  that  the  case  was  not  affected  by  the  testatrix 
becoming  a  lunatic. 

In  re  James,  Hole  v.  Bethune,  [19101  1  Ch 
[157  ;  79  L.  J.  Ch.  45  :  101  L.  T.  625— Joyce,  J. 

2.  Revocation — Appointment  of  PurcJiased  Peal 
Estate  —  Power  of  Revocation  —  Subsequent 
Appointment  of  Trust  Fund — Ko  Reference  to 
Previous  Appointme7it.'] — If  there  is  property  to 
which  words  of  appointment  apply  in  their 
primary  sense  so  that  effect  can  be  given  to 
the  deed  in  its  ordinary  signification,  the 
appointment  is  confined  to  its  primary  mean- 
ing ;  and  this  is  especially  the  case  where  the 
Court  is  asked  to  divesl  an  estate  already 
vested.  Consequently,  an  appointment  of  trust 
moneys,  stocks,  funds  and  securities  comprised 
in  or  subject  to  the  trusts  of  a  settlement  will 
not  operate  as  an  appointment  of  real  estate 
purchased  out  of  the  funds  of  the  settlement  so 
as  to  revoke  by  implication  a  previous  appoint- 
ment of  such  real  estate,  as  to  which  a  power 
of  revocation  and  new  appointment  has  been 
reserved. 

Decision  of  Warrington,  J.,  reversed. 
In    re   Thursby's   Settlement,   Grant    v. 
[LiTTLEDALE,  [1910]  2  Ch.  181  ;  79  L.  J.  Ch. 
538  ;  102  L.  T.  838  ;  54  Sol.  Jo.  581— C.  A. 

3.  Power  of  Appoi fitment  of  Specified  Amount 
—  General  Devise  and  Bequest — Wills  Act,  1837 
(1  Vict.  c.  26),  s.  27.]— A  testator,  by  his  will, 
gave  his  residuary  real  and  personal  estate  upon 
certain  trusts  in  favour  of  his  wife  during  her 
life,  and  empowered  his  wife  by  will  to  appoint 
that  his  trustees  should,  after  her  death,  raise 
and  set  apart  a  sum  sufficient  to  produce  £2  10*. 
per  week,  and  declared  that  she  should  have 
power  to  appoint  such  sum  or  the  income  thereof 
as  she  should  think  fit.  The  widow,  by  her  will, 
devised  and  bequeathed  her  residuary  real  and 
personal  estate  upon  trust  for  two  of  her  children. 

Held— that  by  virtue  of  sect.  27  of  the  Wills 
Act,  the  residuary  devise  and  bequest  contained 
in  the  widow's  will  operated  as  an  exercise  of 
the  power  of  appointment  given  to  her  by  her 
husband's  will. 

In  re  .lows,  Greene  v.  Gordon  (  (1 886)  34  Ch.  D. 
65)  followed  ;  In  re  Salvin,  Marshall  v.  Wolseley 
([1906]  2  Ch.  459)  distinguished. 
In  re    Wilkinson,   Thomas  v.  Wilkinson, 

[1910]  2  Ch.  216;  79  L.  J.  Ch.  600  ;  102  L.T. 
854  ;  54  Sol.  Jo.  563— Parker,  J. 

4.  General  Power  —  Exercise  by  Will  — 
Appointment  of  Executors  and  Bequest  of 
Legacies — Extate  of  Donee  Otherwise  Insufficient, 
to' Pay  Debts  and  Legacies— Wills  Act,  1837 
(7  Will.  4  &  1  Vict,  c!  26),  s.  27.]— When  the 
estate  of  the  donee  of  a  general  power  of 
appointment  by  will  is  insufticient,  apart  from 
the  fund  to  which  the  power  applies,  for  the 
payment  of  her  debts,  the  appointment  by  her 
will  of  executors  and  l)equests  of  legacies 
operates  as  an  exercise  of  her  general  power  of 
appointment  to  such  an  extent  as  will  enable  her 
executor  to  pay,  with  the  aid  of  her  own  pro- 
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Power  of  A-pTpointment— Continued. 
perty,  her  debts  and  the  legacies  given  by  the 
will. 

In  be  Seabkook,  Gray  v.  Baddeley,  [1910] 
[W.  N.  2U  ;  103  L.  T.  587— Warrington,  J. 

5.  Revocation — Exercise  by  Deed — Suhsequent 
Inconsistent  Derise — JVo  Express  Revocatioti.]  — 
An  existing  appointment,  executed  by  a  deed 
containing  a  power  of  revocation,  may  be 
revoked  by  a  devise  in  a  will,  even  though  there 
is  no  express  revocation,  where  the  devise  is  so 
inconsistent  with  the  former  execution  that 
effect  cannot  be  given  to  the  devise  if  the  former 
execution  stands. 

Ix    RE    Reilly    and    Brady's    Contract, 

[1910]    1    I.    R.    258;    43    I.   L.   T.    117— 

Meredith,  M.R.,  Ireland. 

(c)  Belease. 

6.  Settlemeyit  —  Tenant  for  Life  —  Power  to 
Appoint  Further  Portions  —  Disentailing  Deed 
Subject  to  Anterior  Estates  and  Powers  Amiexed 
Thereto^  Mortgages — Covenants  for  Title  Includ- 
ing Indent nitg  Againat  Portions  —  Subsequent 
Appointment  of  Portions — Priority  of  Portions 
over  Mortgages.] — By  a  marriage  settlement 
made  in  1832  certain  estates  were  limited  to  the 
use  of  A.  for  life,  remainder  to  the  use  of  trustees 
for  a  term  of  600  years  to  secure  £20,000  as 
portions  for  younger  children,  remainder  to  B., 
the  eldest  son  of  A.,  in  tail  male,  with  remainder 
over.  The  settlement  contained  a  power  for  A. 
by  deed  and  will  to  appoint  a  further  sum  of 
Jbl0,000  as  portions  for  younger  children. 

In  1854  B.  executed  a  disentailing  deed  (in 
which  A.  joined  a-s  protector  of  the  settlement) 
by  which  the  estates  were  granted  (subject  to 
the  several  uses,  estates,  and  charges  created  by 
the  settlement  anterior  to  the  limitations  in 
favour  of  B.'s  estate  tail,  and  to  all  powers  and 
privileges  to  such  precedent  estates  annexed)  to 
such  uses  as  A.  and  B.  might  jointly  appoint. 
A.  and  B.  in  exercise  of  such  power  created  mort- 
gages on  the  estates,  and  entered  into  the  usual 
covenants  for  title,  with  an  indemnity  {inter  alia) 
against  portions.  A.  by  his  will  charged  the 
estates  with  a  further  sum  of  £  10,000  for  portions, 
and  died  in  1896. 

In  1909  questions  arose  as  to  the  priorities  of 
the  mortgages  created  by  the  joint  power,  and 
the  further  portions  appointed  by  A.'s  will. 

Held— that  A.'s  covenants  for  title  in  the 
mortgages  did  not  amount  to  a  release  by  him  of 
his  power  ;  and  that  in  neither  of  the  mort- 
gages, either  by  way  of  grant  or  by  way  of 
covenant,  had  the  tenant  for  life  so  acted 
towards  the  mortgagee  as  to  release  the  power 
of  appointing  the  portions,  and  therefore  the 
three  mortgages  were  postponed  to  the  portions 
charge  of  £10,000  created  by  A.'s  will. 

Seropev.  Offley  ((1736)  1  Bro.  Pari.  Cas.  276) 
distinguished. 

Decision  of  Neville,  J.  ([1909]  2  Ch.  647  ;  79 
L.  J.  Ch.  65  ;  101  L.  T.  491)  affirmed. 
NOTTIDGE     r.    DeRING.      RABAN     V.     DERING, 

[1910]  1  Ch.  297  :  79  L.  J.  Ch.  439  ;  102  L.  T. 
145— C.  A. 


7.  Testamentary  Power — Release  Inter  vivos — 
Release  in  Part — Agreement  not  to  Exercise  the 
Power  —  Validity  and  Effect  of  Release  and 
Agreement.] — The  donee  of  a  testamentary  power 
of  appointment  over  settled  funds  among  her 
children  and  issue  agreed  with  two  of  her  sons 
that  she  would  not  exercise  the  power  so  as  to 
reduce  the  share  of  either  to  less  than  £7,000, 
and  that  the  sum  should  vest  in  possession  upon 
her  decease,  and  with  one  of  these  sons  that  his 
share  should  be  at  least  £7,000,  and  she  agreed 
with  a  third  son  that  she  would  so  far  release  her 
power  and  so  far  contract  not  to  exercise  it  that 
his  share  should  be  at  least  £7,000.  By  her  will 
she  appointed  and  settled  £60,000  between  her 
six  sons  and  their  issue,  the  sons  being  only 
tenants  for  life. 

Held — that  the  testatrix  was  bound  to  leave 
the  fund  unappointed  to  the  extent  necessary  to 
leave  each  of  her  seven  children  £7,000  under 
the  idtimate  trust  in  default  of  appointment  in 
favour  of  her  children  in  equal  shares,  and  that, 
as  the  fund  unappointed  by  will  was  less  than 
£49,000,  the  sums  appointed  must  abate  accord- 
ingly- 

Davies  v.  Hugiienin  ((1863)  1  Hem.  &  M.  730) 
disapproved. 

Decision  of  Neville,  J.  (54  Sol.  Jo.  83) 
reversed. 

In  ke  Evered,  Molineux  c.  Evered.  [1910] 

[2  Ch.  147  ;  79  L.  J.  Ch.  465  ;  102  L.  T.  694  ; 

54  Sol.  Jo.  540— C.  A. 

(d)  Validity. 

8.  Rule  Agaimt  Double  Possibilities — Appli- 
cation of  Rule  to  Equitable  Interests.] — The  rule 
against  the  limitation  of  land  to  an  unborn 
child  for  life  with  remainder  to  the  latter's 
unborn  child  applies  alike  to  legal  remainders 
and  equitable  interests. 

Decision  of   Eve.  J.  ([1909]   2  Ch.  450;    78 
L.  J.  Ch.  657  ;    101  L.  T.  153  ;  25  T.  L.  R.  688  ; 
53  Sol.  Jo.  651)  affirmed. 
In  re  Nash,  Cook  v.  Frederick,  [1910]  1  Ch. 

[1  ;  79  L.  J.  Ch.  1  ;  101  L.  T.  837  ;  26  T.  L.  R. 
57;  54  Sol.  Jo.  48— C.  A. 

9.  Void  Condition —  Severance  of  Condition 
and  Appointmerit —  Condition  that  Appointee 
Should,  Pay  Off  Debts  of  Appointor.] — A.  was 
the  life  tenant  of  a  fund,  with  power  to  appoint 
a  life  interest  in  the  whole  or  part  of  the  income 
to  any  wife  who  might  survive  him.  He 
exercised  the  power  in  part  unconditionally,  and 
in  part  by  appointing  (if  he  should  die  insolvent) 
an  annuity,  of  which  the  greater  part  was  to  be 
used  in  paying  oflE  his  debts. 

Held — that  the  appointment  of  the  annuity 
could  not  be  separated  from  the  condition,  and 
that  the  execution  of  the  power  was  void  as 
being  for  a  purpose  wholly  foreign  to  the 
power. 

In  re  Cohen,  Brookes  v.  Cohen,  [1911]  1  Ch. 

[37  ;    [1910]  W.    N.  216  ;  103  L.    T.  626  ;  55 

Sol.  Jo.  11 — Joj'ce,  J. 
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Power  of  Appointment —  C 'ont'uuicd. 
(e)  In  General. 

10.  Surrender  of  Life  Interest  in  Securities — 
Hotchpot  Clause  —  Valuation  as  at  Bate  of 
Appointmetit  or  Bate  of  Beath  of  Life  Tenant.'] 
— Under  a  power  of  appointment  contained  in  a 
marriage  settlement  securities  were  at  different 
times  appointed  hy  the  life  tenant  to  persons 
objects  of  the  power,  and  her  interest  in  the 
securities  was  in  each  case  surrendered  hj  the 
same  deed.  The  settlement  contained  a  hotchpot 
clause.  The  life  tenant  died,  leaving  part  of  the 
funds  unappointed. 

Held — that  the  securities  must  in  each  case 
be  brought  into  account  at  their  value  as  on  the 
death  of  the  life  tenant,  and  not  as  on  the  date 
of  appointment. 
In  ee  Kelly's  Settlement  Trusts,  Gustard 

[i\  Berkeley,  [1910]  1  Ch.  78  ;  79  L.  J.  Ch. 

60  ;  101   L.  T.  555  ;  54   Sol.  Jo.  12— Warring- 
ton, J. 

11.  Fraud  on  Poioer — AppointmeMs  Void  or 
Voidable — Purcliaserfor  Value  without  Notice.'] — 
An  appointment  under  a  common  law  power  or  a 
power  operating  only  under  the  Statute  of  Uses 
by  which  the  legal  estate  has  passed  is  voidable 
only,  and  a  purchaser  for  value  with  the  legal 
estate  and  without  notice  is  not  affected  by  the 
fraudulent  execution  of  the  power  ;  but  an 
appointment  under  an  equitable  power,  i.e.,  not 
operating  so  as  to  pass  the  legal  estate  or  interest, 
is  void,  and  a  purchaser  for  value  without  notice, 
but  without  the  legal  title,  can  only  rely  on  such 
equitable  defences  as  are  open  to  purchasers 
without  the  legal  title  who  are  subsequent  in 
time  against  prior  equitable  titles. 

Phillips  V.  Phillips  ((1862)  5  L.  T.  655)  and 
Carver  v.  Richards  HUm^  1  De  G.  F.  &  J.  548) 
distinguished. 

Decision  of  Neville,  J.  ([1910]  W.  N.  163  ;  79 
L.  J.  Ch.  640  ;  lOS  L.  T.  131)  affirmed. 
Cloutte  v.  Storey,  [1910]  W.  N.   250  ;  103 
[L.  T.  617— C.  A. 
See  also  S.  G.,  Estoppel,  No.  3. 

12.  Rent-charge — Power  of  Appointment  among 
Children  or  in  default  of  Children — Xo  Further 
Limitations — No  Appointment — Resulting  Use— 
Fqui table  Estate — Intention.'] — Under  a  marriage 
settlement  a  perpetual  rent-charge  was  conveyed 
by  a  wife  to  trustees  on  trust  for  the  wife  for  life, 
and  after  her  death  for  the  children  of  the  mar- 
riage in  such  proportions  as  she  should  appoint, 
or  in  default  of  children  for  the  general  appointees 
by  her  deed  or  will.  There  were  no  further  limita- 
tions. The  wife  died  leaving  children  but  without 
appointing. 

Held— that  there  was  a  sufficient  indication 
of  intention  to  prevent  the  rent-charge  resulting 
to  the  settlor's  heir-at-law,  and  that  all  her 
children  took  equitable  estates  in  fee  simple. 
In  re  Stinson's  Estate  (No.  2),  [1910]  1 
[I.  R.  47— Ross,  J. 

13.  Testamentary  Appointment  to  Object  on 
A  ttaining  Twenty -one — Intermediate  Interest.]  — 
A.,  by  will,  gave  the  residue  of  his  property  to 
trustees  in  trust  to  invest  same  in  Government 


funds,  and  to  pay  the  interest  and  dividends 
thereof  to  his  son  B.  for  life,  and  thereafter  to 
apply  the  principal  to  his  (B.'s)  children  as  he 
might  appoint  by  deed  or  will,  and  in  default 
of  appointment  equally.  B.,  by  will,  appointed 
that  a  sum  of  £5,000  should  be  paid  to  each  of 
his  younger  sons  and  daughters  on  their  attaining 
twenty-one,  and  the  remainder  to  his  eldest  son. 
B.  survived  A.,  and  died  before  any  object  of 
the  power  attained  twenty-one.  On  B.'s  eldest 
daughter  attaining  twenty-one  :— 

Held — that  she  was  entitled  to  the  income  of 
the  £5,000  so  appointed  from  the  death  of  B. 
In    re    Lambert.    Lambert    r.    Lambert, 

[1910]   1    I.  R.  280  ;  44  I.   L.  T.  199— C.  A., 
Ireland. 
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(a)  Actions  in  different  Courts 

490 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(6)  Frivolous  and  Vexatious  Actions 

490 

(c)  Miscellaneous      .         .         .         . 

490 

(No  ])aragraphs  in  this  vol.  of  the  Digest,] 

XXV.  Miscellaneous   .... 

490 

See  also  Admiralty,  No.  2  ;  Arbitra- 
tion ;  Bankruptcy,  XIV.  ;  Com- 
panies, No.  49  ;  Contempt,  No.  2  ; 
County  Courts  ;  Courts,  No.  1  ; 
Crown  Practice  ;  Discovery  ; 
Evidence  ;  Execution  ;  High- 
ways, No.  12  ;  Husband  and  Wife, 
XI.  (12)  ;  Injunctions  ;  Inter- 
pleader ;  Limitation  of  Actions  ; 
Local  Government,  No.  2  ;  Mort- 
gage, No.  2  ;  Patents,  XII.  ; 
Pleadings  ;  Receivers  ;  Set-off 
and  Counter-claim  ;  Solicitors  ; 
Specific  Performance  ;  Trusts, 
VIII. 

I.  SERVICE  OF  WRIT  OF  SUMMONS. 

[No  paragraphs  in  this  vol.  of  the  Dige-st.] 


(a)  Breach  of  Contract  performable  within 
Jurisdiction. 

IS  vol.  of  the  Digest.] 


[No  parngjapl 


(b)  Injunction. 


[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVI.  Equitable  Execution      .        .    483    n.  SERVICE  OUT  OF  JURISDICTION 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVII.  Actions      by     and      against 

Firms 483 

INo  paragraphs  in  this  vol.  of  the  Digest.] 

XVIIl.  Transfer  and  Consolidation 

OF  Actions      .        ,        ,        .  483 

XIX.  Motions 484 

XX.  Oeiginating  Summons       ,        .  484 

XXI.  Chambers  in  Chancery  Divi- 
sion   484 

XXII.  Appeals. 

(rt)  Appeals  to  Court  of  Appeal        .  484 

(p)  Appeals  to  House  of  Lords        .  485 

(c)  Arbitration  Appeals  ,  .  .  485 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(<^)  Divisional  Court          .         .         .  485 

(f)  Final  and  Interlocutory  Orders  .  485 

(/)  Miscellaneous  ....  485 
(^)  Official  Keferee  .  .  .  .485 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/()  Security  for  Costs  .  .  .  485 
(0  Time  for  Appeal  .  .  ,486 
[No  paragraphs  in  this  vol,  ol  the  Digest,  i 


[No  paragraphs  in  this  vol.  oi  the  Digest.] 
(c)  Miscellaneous. 

1.  Arhitratio7i — Notice  of  Motion  to  Set  Aside 
Award — Service — Foreign  Company  out  of  Juris- 
diction—R.  S.  C,  Ord.  11,  rr.  1,  8,  8a.]— Ord.  11, 
r.  8a,  does  not  confer  jurisdiction  to  give  leave 
for  a  summons,  order,  or  notice  to  be  served  out 
of  the  jurisdiction  except  under  the  circum- 
stances in  which  there  is  jurisdiction  to  give 
leave  for  a  writ  of  summons  or  notice  of  a  writ 
of  summons  to  be  served  out  of  the  jurisdiction 
under  Ord.  11,  r.  1. 

By  a  contract  of  sale  executed  in  France  and 
made  between  a  Swedish  company  and  a  French 
company,  the  Swedish  company,  the  sellers, 
elected  a  domicil  in  France.  Under  the  terms 
of  that  contract  all  disputes  were  to  be  referred 
to  arbitration,  and,  upon  disputes  having  arisen, 
the  French  company  appointed  a  Frenchman  as 
their  arbitrator,  the  Swedish  company  an 
Englishman,  and  the  two  arbitrators  appointed 
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II.  Service  out  of  JvLrisAiction.— Continued. 

an  Englishman  as  umpire,  who  made  his  award 

in  England.      Neither  of  the  companies  carried 

on  business  in  England. 

Held — that  leave  could  not  be  given  under 

Ord.  11,   r.  8a,  to   serve  the  French   company 

in  France  with  a  notice  of  motion  to  set  aside 

the  award. 

In  ee  Aktiebolaget  Robertsfoks  and  La 

[SociETE    Anonyme  des   Papeteeies    de 

l'Aa.,   [1910]  2  K.  B.  727  ;  80  L.  J.  K.  B.  13  ; 

103  L.  T.  503— Eve,  J. 

(d)  Necessary  or  Proper  Party. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  SUMMARY  JUDGMENT  ON  SPECIALLY 
INDORSED  WRIT. 


See  also  Money 
No.  14. 


AND  Money-lenders, 


2.  Leave  to  Defend— 'Affidavit  Verifying  Cause 
of  Action  —  Knowledge  or  Belief — R.  8.  C, 
Ord.  1-1,  r.  1.] — Wiiere  the  affidavit  in  support 
of  an  application  for  judgment  under  Ord.  14 
is  not  made  by  a  person  who  can  swear  positively 
to  the  facts,  but  is  merely  an  affidavit  made  on 
information  and  belief,  there  is  no  jurisdiction  to 
make  an  order  that  the  defendants  should  pay  a 
certain  sum  into  Court  as  .a  condition  of  having 
leave  to  defend. 

Lagos  r.  Grunwaldt  and  Another,  [1910] 

[1   K.  B.  41  ;  79  L.  J.  K.  B.  85  ;  101   L.  T. 

620  ;  26  T.  L.  R.  69  ;  54  Sol.  Jo.  216— C.  A. 

3.  Liberty  to  Enter  Judgment  —  Affidavit 
Verifying  Cause  of  Action — '' Other  Person  Who 
can  Swear  Positively  to  the  Facts  " — Solicitor  of 
Plaintiff— R.S  C,  Ord.  14,  r.  1.]— The  plaintiff 
sued  the  defendants  to  recover  principal  and 
interest  due  under  a  bill  of  exchange  payable  on 
ieiiiand,  and  applied  for  judgment  under 
Ord.  14.  The  affidavit  in  support  of  the  appli- 
cation was  made  by  a  member  of  the  firm  of 
iolicitors  who  acted  for  him,  and  who  swore  to 
;he  facts,  but  did  not  state  the  means  of  his 
inowledge,  nor  that  he  was  authorised  to  make 
;he  affidavit  by  the  plaintiff,  and  made  it  on 
nformation  supplied  him  tor  that  purpose. 

Held — that  as  the  defendants  admitted  that 
he  facts  deposed  to  were  true,  the  judge  was 
■ight  in  accepting  the  affidavit  as  sufficient  to 
upport  the  summons. 

Per  Vaiighan  Williams,  L.J.  —  Where  the 
iffidavit  is  sworn  by  a  person  other  than  the 
)laintiff  he  should  state  his  means  of  knowledge 
ind  also  the  fact  that  he  is  authorised  to  make 
he  affidavit. 

::hirgwin   v.   Russell,  27  T.  L,  R.  21 ;   55 
[Sol.  Jo.  10,  C.  A. 

4.  Recovery  of  Land — Tenancy  at  Will  — 
?.  S.  C.  (^I.)  (February  22,  1905),  Ord.  3, 
.  6  (p.).] — A  claim  for  p  ssession  of  lands  held 
mder  a  tenancy  at  will  can  be  specially  indorsed 
nder  Ord.  3,  r.  6. 

A'cnq)  V.  Lester  (  [1896]  2  Ch.  162)  applied. 
'ilkington  v.  Power,  [1910]  2  I.  R.  194— 
[Div.  Ct.,  Ireland. 


5.  Weekly  lenancy— Determined  bij  Notice  to 
Quit—R.  S.  C,  Ord.  3,  r.  6  ;  Ord.  14,  /•.  1.]— 
Where  a  weekly  tenancy  is  determined  by  notice 
to  quit,  the  landlord  is  entitled  to  proceed  for 
recovery  of  the  premises  by  specially  indorsed 
writ  under  Ord.  3,  r.  6,  and  to  recover  judgment 
under  Ord.  14,  r.  1 . 

M'GiLLicuDDY  V.  Cassidy,  44  I.  L.  T.  210. 

IV.  PARTIES. 

See  also  CONTRACT,  No.  3. 
(a)  Attorney-General. 


6.  Information  —  Relator  —  Appearance  in 
Person — Staying  Proceedings — Signature  to 
Writ  and  Statement  of  Claim — Ord.  IV.,  rr.  1, 
2.]— In  an  information  at  suit  of  the  Attorney- 
General,  he  alone  is  recognised  by  the  Court  as 
plaintiff,  and  the  relator  must  issue  the  writ  and 
deliver  the  statement  of  claim  by  a  solicitor,  who 
(though  in  accordance  with  recognised  practice 
he  may  be  selected  by  the  relator)  is  treated  as 
solicitor  for  the  Attorney-General.  Accordingly, 
when  the  writ  of  summons  was  issued  and  signed 
and  the  statement  of  claim  signed  and  delivered 
by  the  relator  in  person,  the  Court,  on  the  appli- 
cation of  the  defendants,  stayed  the  proceedings. 
The  writ  and  statement  of  claim  in  such  a  case 
being  nullities,  a  defendant  is  not  precluded 
from  making  such  an  application  by  having 
entered  an  unconditional  appearance  to  the 
writ. 
Attoeney-General     for    Ireland    (Hum- 

[PHEEYS)       V.       GOVEBNOES       OF       ERASMUS 

Smith's  Schools,  [1910]  1  I.  R.  325— C.  A., 
Ireland  . 
(b)  Compromise. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Joinder  of  Defendants. 

See  also  Nos.  11,  38,  infra. 

7.   Contract  for   Carriage   of  Frozen  Meat 

Joinder  of  Owners  of  Unseaworthy  Ship  Employed 
under  Contract — R.  S.  C  Ord.  16,  r.  4.] — The 
power  to  join  several  defendants  under  Ord.  16, 
r.  4,  extends  to  cases  where  the  subject  matter  of 
complaint  is  substantially  the  same  against  all 
the  defendants,  although  the  causes  of  action 
against  them  may  be  technically  different  and 
tne  respective  grounds  of  liability  are  to  some 
extent  different. 

The  plaintiffs  in  their  points  of  claim  alleged 
that  they  contracted  with  H.  Brothers  for  the 
carriage  of  frozen  meat  by  certain  named  ships 
or  by  other  suitable  ships  upon  terms  set  out  in 
the  contract ;  that  it  was  agreed  that  H.  Brothers 
should  provide  the  D.,  a  ship  belonging  to  the 
F.  company,  to  do  service  under  the  contract  ; 
and  that  owing  to  the  D.'s  unseaworthiness  a 
consignment  of  meat  was  damaged.  They  claimed 
damages,  severally  or  in  the  alteinative,  from  H. 
Brothers  under  their  contract,  and  from  the  F. 
company  under  the  bills  of  lading  signed  by  the 
master  of  the  D. 

Held— that  under  Ord.  16,  r.  4,  the  plaintiffs 
could  join  the  F.  company  as  defendants. 

Frankenburg  v.  Great  Horseless  Carriage  Co. 
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JV.  Parties — Continued. 

([3  900]  1  Q.  B.  504)  followed.     Snmrthioaite  v. 

Hannay  ([189^]  A.  C,  494)  and  Sndler  v.  Great 

Western  Ey.  Co.  ([1896]  A.  C.  450)  discussed. 
Decision  of  Hamilton,  J.  reversed. 

CoMPANiA    Sansinena    de    Cabnes    Conge- 

[ladas  v.  Houlder  Bkothers  &  Co.,  Ld., 

[1910]  2  K.  15.  354  ;  79  L.  J.  K.  B.  1094  ;  103 

L.  T.  333— C.  A. 

(d)  Joinder  of  Plaintiffs. 

See  No.  8. 

(e)  Married  Woman. 

[No  paragraxjlis  in  this  vol.  of  the  Digest.] 


See 'So. 


(f)  Pauper. 

infra. 
(g)  Representation. 


8.  "  Persons  Hariny  the  Same  Interest  in  One 
Cause  or  flatter  "—Skippers  of  Goads  on  Vessel 
Sunk  for  Carrying  Contraband — R.  S.  C,  Ord.  16, 
r.  9.]— The  plaintiffs  were  shippers  of  goods  on 
board  a  vessel  belonging  to  the  defendants  on  a 
voyage  from  the  United  States  to  Japan  during 
the  Russo-Japanese  War.  On  her  voyage  the 
vessel  was  sunk  by  a  Russian  cruiser  on  the 
ground  that  she  was  carrying  contraband  of  war. 
The  plaintiffs  instituted  an  action  against  the 
defendants,  the  writs  being  issued  "on  behalf  of 
themselves  and  others  owners  of  cargo  lately 
laden  on  board"  the  vessel,  and  the  claim  as 
indorsed  on  the  writs  was  "For  damages  for 
breach  of  contract  and  duty  in  and  about  the 
carriage  of  goods  by  sea."  The  defendants  took 
out  a  summons  asking  that  the  writs,  or  so  much 
of  the  writs  as  related  to  parties  other  than  the 
plaintiffs,  be  set  aside  on  the  ground  that  the 
provisions  of  Ord.   1 6,  r.  9,  were  not  applicable. 

Held  (Buckley,  L.J.  dissenting) — that  the 
plaintiffs,  not  being  "  persons  having  the  same 
interest  in  one  cause  or  matter,"  were  not 
entitled  to  sue  in  a  representative  capacity,  and 
that  the  writs  ought  therefore  to  be  set  aside. 

Per  Moulton,  L.J. — A  representative  action 
does  not  lie  to  recover  damages  only. 

Decision  of  Bucknill,  J.  reversed. 
Markt  &  Co.,  Ld.  v.  Knight  Steamship  Co., 

[Ld.  ;    Sale    &    Frazar,    Ld.    v.    Knight 

Steamship  Co.,  Ld..  [1910]  2  K.  B.   1021 ; 
79  L.  J.  K.  B.  939  ;  103  L.  T.  369— C.  A. 

(h)  Substituting  Plaintiff. 
[Ko  paiagiaphs  iu  this  vol.  ol  the  Digest.) 

(i)  Third  Party  Procedure. 

[No  paragrai)hs  in  this  voL  of  the  Digest! 

Y.  JOINDER  OF  CAUSES  OF  ACTION. 

[No  paragraphs  in  this.vol.  of  the  Digest.] 

VI.  PAYMENT  INTO  COURT. 
(a)  Acceptance. 
[No  paragraphs  in  this  voU  of  the  Digest.) 

(b)  Admitting  Liability. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(c)  Denying  Liability. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Generally. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Libel  Action. 
See  Libel  and  Slander,  No.  7. 

(!)  Trustees. 

[No  paragraphs  in  this  vol.  of  the  Digest.) 

VI  [.  PAYMENT  OUT  OF  FUND  IN  COURT. 

See  also  Compulsory  Purchase,  IV.  ; 
Mortgage,  No.  6. 

9.  Payment  Out  on  Order  ofiCourtrnadeo7i  In- 
correct Endence — '■'■Defanlt"  of  Paymaster' 
General — Liability  to  Replace  Fund— Court  of 
Chancery  (^Funds)  Act,  1872  (35  &  36  Vict.  c.  44), 
s.  5.] — Where  the  Paymaster-General,  in  paying 
money  out  of  Court,  simply  obeys  the  order  of 
Court,  he  is  not  guilty  of  default  within  the 
meaning  of  sect.  5  of  the  Court  of  Chancery 
(Funds)  Act,  1872,  although  it  may  subseqitently 
appear  that  the  order  of  Court  upon  which 
he  acted  was  made  on  incorrect  evidence.  In 
such  circumstances,  therefore,  a  person  who,  but 
for  such  incorrect  evidence,  would  have  been 
entitled  to  receive  a  part  of  the  fund,  cannot 
claim  to  have  the  amount  thereof  replaced  out 
of  the  Consolidated  Fund. 

In  be  Williams's  Settled  Estate,  [1910] 

[2  Ch.  481  ;  80  L.  J.  Ch.  8  ;  103  L.  T.  390  ; 

26  T.  L.  R.  688  ;  54  Sol.  Jo.  736— Eady;  J. 

VIII.  ACTION   FOR  DECLARATION. 

See  also  No.  12,  infra  ;  Crown  Practice, 
No.  1  ;  Local  Government,  No.  18. 

10.  Licence  to  Assign  Lease  Unreasonably 
Withheld — Costs.'] — On  an  originating  summons 
taken  out  by  E.foradeclaration  that  upon  the  true 
construction  of  a  lease  and  in  the  events  which 
had  happened  he,  the  lessee,  was  entitled  to 
assign  the  residue  of  the  term  to  his  wife  without 
the  consent  of  the  defendants,  the  lessors,  and 
free  from  any  conditions  and  for  costs  : — 

Held — that  the  condition  imposed  by  the 
defendants  on  the  granting  of  a  licence  to  assign 
was  unreasonable,  and  that  the  declaration 
should  be  made  but  without  costs. 

Jenkins  v.  Price  ([1907]  2  Ch.  229— Eady,  J.) 
followed. 

Evans  v.  Levy,  [1^10]  1  Ch.  452 ;  79  L.  J.  Ch. 
[383  ;  102  L.  T.  128— Eve,  J. 

IX.  DISCONTINUANCE. 

See  Set-off  and  Counterclaim,  No.  2. 


X.  TRIAL. 


(a)  Miscellaneous. 


11.  Tioo  Defendants  Separately  Represented— 
Order  of  Sjieeches  of  Cotmsel.'l—The  plaintiff 
claimed  damages  for  personal  injuries  against 
two  sets  of  defendants  who  were  separately 
represented.    At  the  conclusion  of  the  plaintiff's 
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X.  Tvia.l~Confini/ed. 

case  coimsel  for  the  first  defendants  on  the 
record  opened  the  case  and  then  called  evidence 
on  their  behalf.  Counsel  for  the  second  defen- 
dants then  opened  the  case  and  called  evidence 
on  their  behalf. 

Held — that  counsel  for  the  first  defendants 
should   sum  up  their   case  to   the   jury  before 
counsel  for  the  second  defendants  summed  up 
the  case  on  their  behalf. 
Medlky  v.  London  United  Tramways,  Ld., 

[and  London  General  Omnibus  Co.,  Ld., 
26  T.  L.  R.  3L5— Pickford,  J. 

(b)  Notice  of  TriaL 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Place  of  Trial. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Right  to  Jury. 

See  also  County  Courts,  Nos.  1,  5. 

12.  Legitimacy  Declaration  Suit — Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  85),  ss.  28,  36 
— Legitimacy  Declaration  Act,  1858  (21  &  22 
Vict.  c.  93),  s.  1.]-  The  operation  of  sect.  28  of 
the  Matrimonial  Causes  Act,  1857,  is  confined 
to  issues  relating  to  allegations  of  adultery  in 
divorce  proceedings,  and  has  no  application  to 
proceedings  under  the  Legitimacy  Declaration 
Act,  1858.  In  proceedings  under  the  latter  Act 
the  Court  has  a  discretion  as  to  allowing  th'' 
issues  to  be  tried  before  a  jury. 

Circumstances  in  which,  on  the  ground  of 
inconvenience,  delay,  and  the  possible  mis- 
carriage of  justice,  the  Court  refused  to  direct 
the  trial  by  a  jury  of  the  issues  raised  by  a 
petition  under  the  Legitimacy  Declaration  Act, 
1858. 

Sackville  -  West    v.     Attorney  -  General 

[(Lord   Sackville  and   Others   cited), 

[1910]  P.  143  ;  79  L.  J.  P.  31  ;  26  T.  L.  E.  33 

— Bigham,  Pres. 

XL  MOTION  FOR  NEW  TRIAL. 

(a)  Costs. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Grounds  for  Ordering  New  Trial. 

See  Juries,  No.  1 ;  Master  and  Servant, 
No.  133. 

(c)  Time  for  Serving  Notice. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XII.  JUDGMENT. 

See  also  XXIII.  (h),  infra;  COMPANIES, 
No.  12. 

13.  Drawing  itp  Jndgments  —  Insertion  of 
Correspondence  in  Judgment  Orders — Unread 
Letters  in  Bundle  Supplied  to  Judge.] — Motion 
that  a  bundle  of  admitted  correspondence, 
handed  to  the  judge,  should  be  scheduled  as  read 
to  the  judgment  order,  refused  on  the  ground  of 
recent  instructions  from  the  Court  of  Appeal 
that  only  such  documents  as  had  been  specifically 
referred  to  at  the  trial  should  be  so  scheduled. 

y.d. 


Law  V.  Laio  ([1904]  W.  N.  152)  on  the  same 
ground  overruled. 

Mainwaring  v.  Lord  Clarina,  [1910]  W.  N. 

[14  ;  45  L.  J.  N.  C.  21  ;  128  L.  T.  Jo.    196— 

Neville,  J. 

Affirmed  on  appeal  (see  [1910]  W.  N.  178)— 

C.  A. 

14.  3/otion  for  Judgment — Default  of  Defence 
—Infant  Defendant~B.  S.  C,  Qrd.  19,  r.  13  ; 
Ord'.21,  r.  11  ;  Ord.  32,  r.  6.]— An  order  for 
judgment  in  default  of  defence  can  be  made 
against  an  infant  upon  motion. 

Cheek  v.  Cheek,  [1910]  W.  N.  87  ;  45  L.  J.  N. 
[C.  222  ;  128  L.  T.  Jo.  476— Neville,  J. 

15.  Damages — Joi?it  Tort  -feasors  —  Libel — 
Apportionment  by  Jury.] — In  an  action  for 
libel  against  a  newspaper  and  the  writer  of  the 
matter  complained  of,  the  jury  gave  a  verdict 
for  the  plaintiff  for  £500  and  apportioned  the 
damages  as  being  £495  against  the  newspaper 
and  £5  against  the  writer. 

Held — that  as  damnges  could  not  be  appor- 
tioned against  joint  tort-feasors,  judgment  must 
be  entered  for  the  full  amount  against  both 
defendants. 

Damiens     v.    Modern  Society,  Ld.,   Times, 
[December  22nd,  1910— Grantham,  J. 

XIII.  EXECUTION. 

See  also  Nos.  17,  18,  infra  ;  EXECUTION. 

(a)  Discovery  in  Aid. 

[No  paragiaphs  in  this  vol.  o(  the  Digest.  1 

(b)  Scottish  Judgment. 
See  Bankruptcy,  No.  29. 

(c)  Sequestration. 

16.  Corjjoration —  Wilful  Disobedience  to  Order 
of  Court— R.  S.  C. ,  Ord.  42,  r.  31.]— A  corporation 
is  subject  to  process  for  contempt  under  Ord.  42, 
r.  31,  for  wilful  disobedience  if  it  in  fact  does 
that  which  it  is  restrained  by  injunction  from 
doing,  although  in  doing  it  there  is  no  direct 
intention  of  disobeying  the  order,  so  that  the 
disobedience  is  not  contumacious  in  itself. 

The  word  "  wilful,"  which  qualifies  "  disobedi- 
ence" in  r.  31,  excludes  only  casual,  accidental, 
or  unintentional  acts. 

Attorney-General  Y.  Walthamstow  Urban  Dis- 
trict Council  ((1895)  11  T.  L.  R.  533)  followed. 
Stancomb  I'.  Trowbridge  Urban  District 

[Council,   [1910]  2  Ch.  190;  79  L.  J.  Ch. 

519  ;  102  L.  T.  647  ;  74  J.  P.  210  ;  26  T.  L.  R. 

407  ;  54  Sol.  Jo.  458  ;  8  L.  G.  R.  631— War- 
rington, J 

See  S.  C.  under  Corporations. 

(d)  Stay. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Writ  of  Possession. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(f)  In  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
16 
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XIV.  ATTACHMENT   OF   DEBTS. 

See  also  Bankruptcy,  No.  29. 

17.  Garnishee  Ordemhi — Army  Pension — Pay- 
master- General' s  Pay  Warrant  -  Negotiahility — 
Army  Act,  1881  (44  &  45  Vict.  c.  58),  s.  141.]— 
The  defendant,  a  retired  army  officer,  entitled  to  a 
pension,  employed  his  bank  to  collect  and  place 
the  pension  to  an  account  which  he  kept  exclu- 
sively for  such  moneys.  On  January  1st,  1909, 
there  was  a  sum  standing  to  the  credit  of  this 
account  of  £6  13.9.  Sd. — the  balance  remaining 
of  previous  pension  moneys.  On  that  day  a 
garnishee  order  nisi  was  served  on  his  bankers 
by  the  plaintiffs.  On  the  same  date  the  defen- 
dant received  the  usual  form  of  receipt  to  be 
signed  by  him  for  the  amount  of  his  pension 
then  due.  This  was  signed  by  the  defendant 
and  handed  to  his  bankers,  who  credited  him 
with  the  amount  on  the  same  date,  although 
the  money  was  not  actually  received  till 
January  7th. 

Held— (1)  that  the  sum  of  £6  13.*;.  M.  had 
lost  its  character  as  pension  and  was  attached 
by  the  garnishee  order ;  (2)  that  the  form  signed 
by  the  defendant  and  presented  through  his 
bankers  to  the  Paymaster-General  was  a  mere 
receipt  and  was  not  negotiable  ;  and  (3)  that 
the  garnishee  order  did  not  attach  the  £17  12s.  &d., 
inasmuch  as  it  had  not  come  into  the  possession 
of  the  defendant  till  after  the  date  of  the 
garnishee  order. 
Jokes  &  Co.  v.  Coventry.  [1909]  2  K.  B.  1029  ; 

[79  L.  J.  K.  B.  41  ;  101  L.  T.  281  ;  25  T.  L.  E. 
736  ;  53  Sol.  Jo.  734— Div.  Ct. 

18.  Garnishee  Order  nisi — Order  Inaccurate — 
Biffht  of  Banh  to  Reftise  to  Act  on  Order.'] — 
Unless  a  garnishee  order  7iisi  correctly  designates 
the  judgment  .debtor  and  the  account  which  he 
has  with  a  bank,  the  bank  on  which  the  order  is 
served  need  not  retain  the  money  of  the  customer 
which  the  order  is  intended  to  attach. 

Decision  of  Lawrence,  J.,  reversed. 
Koch  r.  Mineral  Ore  Syndicate,  London 
[and  South  Western    Bank,    Ld.,  Gar- 
nishees, 54  Sol.  Jo.  600— C.  A. 

XV.  CHARGING  ORDERS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XVI.  EQUITABLE   EXECUTION. 

[No  paragraphs  in  tliis  vol.  of  the  Digest] 

XVII.  ACTIONS  BY  AND  AGAINST  FIRMS. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

XVIII.  TRANSFER  AND  CONSOLIDATION 
OF  ACTIONS. 

19.  Transfer  to  County  Court  —  Equitaile 
Action-  County  Courts  Act,  1888  (51  &  52  Vict. 
c.  43),  s.  69.]— The  Court  will  not  order  the 
transfer  of  a  Chancery  action  to  the  county 
court,  where  the  hearing  niust  take  a  consider- 
able time  and  might  prevent'  other  ligitants 
from  getting  a  speedy  determination  of  their 
causes. 

Beading  Corporation  r.  Fewster,  55  Sol. 
[Jo.  125— Eve,  J. 


XIX.  MOTIONS. 

See  No.  14,  supra. 

XX.  ORIGINATING  SUMMONS. 

See  also  Sale  op  Land,  No.  8. 

20.  Void  Trusts— Qest\x\  que  Trust  under 
Resulting  Trust — Contriiutor  to  Trade  Union 
Funds  claiming  Account  and  Inquiry — R.  S.  C, 
Ord.  o4a,  /•.  1  ;  Order  55,  r.  3.]— Proceedings 
by  way  of  originating  summons  are  not  avail- 
able, either  under  Ord.  55,  r.  3,  or  under  Ord. 
54a,  r.  1,  to  persons  claiming  as  the  cestuis  que 
trust  under  a  resulting  trust  arising  on  failure  of 
the  trusts  of  an  instrument  on  account  of 
illegality.  For  their  claim  is  not  under  the 
instrument  which  declared  the  triists  which 
have  failed,  nor  are  they  seeking  to  have  that 
instrument  construed.  Therefore,  even  assum- 
ing that  the  rules  of  a  trade  union  constitute 
such  an  instrument  as  is  referred  to  in  the  above 
rules,  yet  the  subscribers  to  a  fund  devoted  by 
the  rules  of  a  trade  union  to  an  illegal  object 
cannot  obtain  a  declaration  of  their  right  to  be 
repaid  their  subscriptions  upon  an  originating 
summons,  but  must  resort  to  an  action  com- 
menced by  writ  to  obtain  the  relief  (if  any)  to 
which  they  are  entitled. 

In    re    Amalgamated    Society    of    Rail- 

[wAY    Servants   (Parliamentary   Fund 

Trusts),  Addison  r.  Pilcher,  [1910]  2  Ch. 

547  ;    80  L.  J.   Ch.   19  ;  103  L.  T.   627  ;    27 

T.  L.  R.  12  ;  54  Sol.  Jo.  874— Eady,  J. 

XXI.  CHAMBERS  IN  CHANCERY  DIVISION. 

See  No.  20,  supra. 

XXII.  APPEALS. 

(a)  Appeals  to  Conrt  of  Appeal. 
See  also  XXIII.  (a),  wj/ra. 

21.  '^Matter  of  Practice  and  Procedure" — 
Arising  out  of  an  Action — Judicature  Act, 
1894  (57  &  58  Vict.  c.  16),  s.  1  (4).]— On  an 
application  by  a  plaintiff  that  the  defendant's 
appearance  and  all  subsequent  proceedings 
should  be  struck  out  on  the  ground  that  the 
defendant  was  not  of  sound  mind  when  the 
appearance  was  entered,  and  that  the  defen- 
dant's solicitors  should  be  ordered  to  pay  the 
plaintiff's  costs  incurred  since  the  appear- 
ance, the  Master  ordered  the  appearance  and 
subsequent  proceedings  to  be  struck  out,  but 
made  no  order  as  to  the  payment  of  the 
plaintiff's  costs  by  the  defendant's  solicitors. 
The  plaintiff  appealed  against  the  Master's 
refusal  to  order  payment  of  the  plaintiff's  costs 
by  the  defendant's  solicitors.  The  judge  at 
chambers  affirmed  the  Master's  decision.  In  the 
Court  of  Appeal,  on  a  preliminary  objection  : — 

Held — that  the  appeal  was  as  to  a  matter  of 
practice  and  procedure  in  connection  with  an 
action  and  therefore  within  the  provisions  of 
sect.  1  (4)  of  the  Judicature  Act,  1894,  and  lay 
to  the  Court  of  Appeal  and  not  to  the  Divisional 
Court. 
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XXII.  A-pT^e&ls—Conthuir/I. 

In  re  iMarchant  ([1908]  1  K.  B.  998)  distin- 
guished. 

YONGE  r.  ToYNBEE,  [1910]  1  K.  B.  215  ;    79 
[L.  J.  K.  B.  208  ;  102  L.  T.  57— C.  A. 

S.  C.  under  AGENCY,  No.  5. 

(b)  Appeals  to  House  of  Lords. 

See  also  ls:xn\ .  (a),  Infra. 

22.  Beoisio/i  upon,  Ili/pot/ietieal  State  of  Facts 
—  Wairer  of  Clanse  in  Contract.'] — The  House  of 
Lords  will  not  give  a  decision  upon  a  hypothetical 
state  of  facts,  which  does  not  represent  the  real 
contract  between  the  parties. 

Therefore  where  shipowners  sued  the  charterers 
for  demurrage  under  a  charter-party  which  con- 
tained a  cesser  clause  which  would  have  been  a 
complete  answer  to  the  action,  and  the  defen- 
dants, by  agreement  between  the  solicitors  of  the 
parties,  undertook  not  to  rely  upon  this  clause, 
the  House  of  Lords  declined  to  make  any  other 
order  than  that  the  action  be  dismissed,  no  costs 
being  allowed  to  either  party. 
Glasgow  Navigation  Co.  v.  Iron  Ore  Co., 

[1910]  W.  N.  84  ;  79  L.  J.  P.  C.  83  ;  102  L.  T. 

435  ;  11  Asp.  M.  C.  387  ;  47  Sc.  L.  E.  507— 
H.  L.  (Sc). 
(c)  Arbitration  Appeals. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Divisional  Court. 
See  County  Courts,  No.  8. 
(e)  Final  and  Interlocutory  Orders. 

23.  Order  Dismissing  Action  as  Frivolous — 
Interlocutorij  or  Flmd  Order — R.  S.  C,  Ord.  25, 
r,  4  ;  Ord.  58,  r.  15.] — An  order  dismissing  an 
action  as  frivolous  or  vexatious,  whether  made 
under  the  inherent  jurisdiction  of  the  Court  or 
under  r.  4  of  Order  25,  is  an  interlocutory  order 
for  the  purposes  of  appeal. 

In  re  Page,  Hill  v.  Fladgate,  [1910]  1  Ch. 

[489  ;  79  L.  J.  Ch.  482  ;  102  L.  T.  388  ;  54  Sol. 

Jo.  805— C.  A. 

(f)  Miscellaneous. 

24.  Order  by  Vacation  Judge  —  Motion  to  Dis- 
charge- Attachment  Order — It.  S.  C,  Ord.  63, 
r.  12.]— A  Court  of  first  instance  cannot  dis- 
charge an  order  made  by  a  vacation  judge  ;  but 
it  will  in  certain  circumstances  direct  that  no 
proceedings  be  taken  under  the  order  except 
with  the  sanction  of  that  judge  or  of  the  Court 
of  Appeal. 

Decision  of  Joyce,  J.  (101  L.  T.  516)  affirmed, 

HiPKiss  r.  Fellows,  101  L.  T.  701— C.  A. 

(g)  Official  Referee. 

[No  paragniphs  in  tliis  vol.  of  the  Digest.] 

(h)  Security  for  Costs. 

See  also  County  Courts,  No.  8. 


I  R.  S.  C,    Ord.  16,  ;•.  22.  ]— When  an  appeal  to 
!  the  Court  of  Appeal  has  been  set  down,  and  the 

respondent  to  that  appeal  obtains  an  order  that 

the  appellant  should  give  security  for  costs 
:  within  a  certain  time,  the  granting  of  that  order 
i  by  the  Court  does  not  preclude  the  appellant 
\  from    applying,  within   the   time   allowed,    for 

leave  to  appeal  in  forma  jMuperis.  and  if  his 
I  application   is   granted,  the   order   for   security 

ceases  to  be  operative. 

General     observations     on     applications     for 

security   for   costs  and  for  leave  to   appeal   in 

forma  par/per  is. 

Wille  r.  St.  John,  [1910]  1  Ch.  701  ;  79  L.  J. 

[Ch.  409  ;  102  L.  T.  617  ;  26  T.  L.  K.  405  :  54 

Sol.  Jo.  457— C.  A. 

(i)  Time  for  Appeal. 

[No  paragi-aphs  in  this  vol.  of  the  Digost.] 
XXIII.  COSTS. 

See  also  Agency,  No.  5  ;  Bankruptcy, 
Nos.  18,  19,  20  ;  Companies,  No.  68  ; 
Compulsory  Purchase,  No.  4  ; 
County  Courts,  No.  2 ;  Ini-^ants, 
No.  2 ;  Intoxicating  Liquors, 
Nos.  9,  10  ;  Master  and  Servant, 
L,  1  (1),  (2)  ;  Partition,  No.  1  ; 
Revenue,  No.  8  ;  Solicitors,  Y. 

(a)  Appeal. 
See  also  No.  25,  svpra  ;  No.  34,  infra. 

26.  Leave  to  Appeal  from.  County  Court  on 
Terms  that  no  Costs  of  the  Appeal  should  he  ashed 
for — Appeal  to  Court  of  Appeal  Allowed  with  Costs 
— Taxation  of  Costs  in  CoiiH  of  Appeal — Such 
Costs  Alloioed  only  as  were  Necessarily  Incurred 
after  the  Appeal  ivas  Decided  in  Divisional 
j  Court.'] — Leave  to  appeal  to  the  Divisional 
j  Court  was  given  to  plaintiffs  on  the  condition 
that,  whatever  the  result  of  the  appeal  was,  they 
would  not  ask  for  costs.  The  appeal  was  heard 
and  dismissed.  The  Court  of  Appeal  allowed 
the  appeal  from  the  decision  of  the  Divisional 
Court  with  costs  in  all  Courts  except  so  far  as  the 
appellants  might  be  prevented  from  claiming 
costs  as  a  term  of  obtaining  leave  to  appeal.  On 
taxation  the  Master  disallowed  the  costs  of  all 
documents  necessary  for  the  appeal  to  the 
Divisional  Court,  which  were  requisite,  neverthe- 
less, for  appeal  to  the  Court  of  Appeal,  but 
allowed  the  costs  of  such  additional  copies  as 
were  required  for  appeal  in  the  Court  of  Appeal. 
The  plaintiffs  appealed,  submitting  that  as  there 
had  been  no  taxation  of  the  costs  in  question 
incurred  in  the  Divisional  Court,  the  fact  that 
the  documents  were  used  there  did  not  preclude 
their  getting  costs  in  respect  of  them  under  the 
order  of  the  Court  of  Appeal  referred  to  above. 

Held — that  the  decision  of, the  taxing  Master 
was  right. 

Decision  of  Lawrence,  J.,  affirmed. 
Masson  Templier  &  Co.   r.   De  Fries,   De 

[Fries,  Claimant  (No.  2),  [1910]  1  K.  B. 

535  :  79  L.'j.  K.  B.  392  ;  102  L.  T.  155  ;  54 
Sol.  Jo.  304— C.  A. 


25.  Appellant    Ordered    to    Give    Security —        27.  Apjieal  as  to  Costs — Cross-Appeal — Order 
Subsequent  Leave  to  Ap2>eal  ln¥ovma,'Pa,nT^eTis — '  Dismissing  loth  Appeal  and  Cross-Appeal  with 
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XXIir.  Coats— C'ofitinued. 

Costs  di  recti  tiff  Set-off'  of  Costs — Comtruction  of 
Order — Principle  of  Taxation — Apportionment  of 
Cost.t.'] — In  an  action  brought  by  the  plaintiff 
against  the  defendants  the  judge  at  the  trial 
gave  judgment  for  the  defendants  dismissing  the 
action  with  no  costs  on  either  side,  he  being  of 
opinion  that  both  sides  were  to  blame.  The 
defendants  appealed  from  so  much  of  the  judg- 
ment as  directed  that  thej^  should  have  no  costs. 
and  the  plaintiff  gave  a  cross-notice  of  appeal 
asking  that  judgment  should  be  entered  for  him 
with  costs.  The  Court  of  Appeal  dismissed  both 
appeal  and  cross-appeal  with  costs,  and'  directed 
that  the  defendants'  costs  of  the  appeal  and  the 
plaintiff's  costs  of  the  cross-notice  be  set  off  one 
against  the  other.  The  taxing  Master  taxed  on 
the  principle  that  the  plaintiff  got  all  his  costs 
of  the  appeal,  except  so  far  as  they  were 
increased  by  his  cross-notice  of  appeal,  and  dis- 
allowed the  defendants'  costs  of  appeal,  except 
so  far  as  they  were  increased  by  the  plaintiffs' 
cross-notice  of  appeal.  The  taxing  Miister 
accordingly  in  taxing  the  plaintiff's  bill  of  costs 
of  the  defendants'  appeal  allowed  items  for 
briefs  and  fees  paid  to  counsel  and  their  clerks, 
and  in  taxing  the  defendants'  bill  of  costs  of  the 
plaintiff  s  cross-appeal  disallowed  the  correspond- 
ing items  in  that  bill. 

Held — that  ou  the  true  construction  of  the 
order  made  by  the  Court  of  Appeal  there  should 
be  an  apportionment  in  respect  of  these  items 
between  the  appeal  and  the  cross-appeal. 

Saner  v.  Bilton  ((1879)  11  Ch.  D.  416)  con- 
sidered. 

Decision  of  Hamilton,  J.,  affirmed, 

Jones  v.  Stott,  [1910]   1  K.  B.  893  ;  79  L.  J. 
[K.  B.  766  ;  102  L.  T.  670  ;  54  Sol.  Jo.  424— 

C.  A. 


28.  Appeal  to  House  of  Lords — Taxation — 
Costs  of  More  than  Two  Counsel — JSv  Exception 
in  Favour  of  Crown.] — In  party  and  party 
taxation  in  the  House  of  Lords  the  Crown  is 
not  entitled  to  recover  the  fees  of  more  than 
two  counsel. 

Practice  Xote,   [1910]   W.   N.  120— Appeal 
[Committee. 

(b)  Apportionment. 

[No  paragraphs  m  this  vol.  of  the  Digest.] 

(c)  Discretion  of  Judge. 

29.  Party  Recorering  One  Farthing  Damages.'] 
—The  plaintiffs  sued  the  defendants  for  libel  and 
obtained  a  verdict  for  one  farthing  damages. 

Held — that  the  conclusion  to  be  drawn  from 
the  verdict  was  that  the  jury  thought  either 
that  the  libellous  charges  were  nearly  true, 
or  that  the  plaintiffs  had  suffered  no  com- 
mercial damage,  and  that  in  those  circum- 
stances each  party  should  bear  their  own  costs. 
Red  Man's   Syndicate,  Ld.  i-.  Associated 

[Newspapers,  Ld.,  26  T.  L.  R.  394— Philli- 
more,  J. 


(d)  Documents. 

30.  Taxat'ton — Copies  of  Documents  for  Use  of 
Court.] — The  Court  ought  to  be  supplied  with 
copies  of  all  documents  required  for  its  use  ;  and 
the  costs  thereof  are  properly  allowed  on 
taxation. 

Decision  of  Channell,  J.,  reversed. 
Walker  v.  Provincial  Homes  Investment 
[Co.,  Ld.,  101  L.  T.  871— C.  A. 

(e)  Independent  Proceedings. 

31.  Ta.vation  —  Instructions  for  Brief —  Two 
Actions  relatlnff  to  same  Suhject-Matter — Same 
Solicitor  act'ing  for  Plaintiffs  in  loth  Act'mns.] 
— Because  a  plaintiff  is  successful  in  his  action 
he  ought  not  to  be  deprived  of  some  part  of  his 
proper  costs  thereof  by  reason  of  the  fact  that 
another  plaintiff  who  was  employing  the  same 
solicitor  had  another  action  pending  which 
related  to  the  same  subject-matter  ;  and  a 
fortiori  when  that  other  action  was  dismissed 
with  costs. 

Decision  of  Channell,  J.,  reversed. 
Walker  i-.  Provincial  Homes  Investment 
[Co.,  Ld.,  101  L.  T.  871— C.  A. 

(f)  Miscellaneous. 

32.  Negligence  on  Part  of  Defendants — No 
Damage  Suffered  hy  Plaintiff.]— In  an  action 
claiming  damages  for  the  negligent  preparation 
of  a  catalogue  the  jury  found  that  the  defendants 
had  been  negligent,  but  that  the  plaintiffs  had 
suffered  no  damage  in  consequence  thereof. 

Held — that  the  plaintiffs  were  not,  and  the 
defendants  were,  entitled  to  the  costs  of  the 
action. 

Cole  and  Others  v.  Christie,  Manson,  and 
[Woods,  26  T.  L.  R.  469— Lawiance,  J. 

(g)  Security  for  Costs. 

See  also  No.  25,  supra  ;  County  Courts, 

No.  8. 

33.  Insolvent  Executor  as  Pla'mtiff—Solvetit 
Estate.] — When  a  plaintiff  brings  aii  action  as 
executor  he  will  not  be  required,  even  though  he 
be  insolvent,  to  give  security  for  the  defendant's 
costs  if  the  estate  of  which  he  is  executor  is 
solvent. 

Henry  v.  Bigger,  44  I.  jL.  T.  47— Gibson,  J., 

[Ireland. 

(h)  Taxation  generally. 

See  also  County'  Courts,  No.  2. 

34.  Quantum — Discretion  of  Judge  to  'Vary 
Amou?it  allowed  by  Taxing  Master.]  —  On  a 
mere  question  of  quantum  the  decision  of  the 
taxing  Master  will  not  be  reviewed  by  the  Court 
except  under  very  exceptional  circumstances. 

In    thk    Estate    of    Ogilvie,    Ogilvie    v. 
[Massie,    [1910]    P.   243  ;    103  L.  T.  154— 

C.  A. 
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XXIII.  Costs — Continned, 

35.  Fees  to  Counsel — Motion  heard  with  Wit- 
nesses and  Treated  as  Trial — Fresh  Brief s."] — As 
between  the  parties  to  an  action,  a  party  is  not 
entitled  to  deliver  a  fresh  brief  to  counsel  as  on 
a  fresh  proceeding  when  a  motion  is  ordered  to 
be  set  down  with  witnesses,  the  hearing  to  be 
treated  as  the  trial.  When  this  course  is  taken 
the  taxing  Master  may  allow  higher  fees  to 
counsel  on  the  motion. 

Dyerv.  London  School  Board  {[1903]  W.  N. 
82)  distinguished. 

COOKSON   r.   Catton,    [1910]    1    Ch.    410  ;    79 

[L.  J.  Ch.  26.5  ;  102  L.  T.  159  ;  54  Sol.  Jo.  307 

— Warrington,  J. 


36.  Three  Counsel — Co-Defendants —  Expeii 
Evidence — Costs  of  Uncalled  Witnesses — R.  S.  C, 
Ord.  65,  r.  27  (29).]— The  costs  of  three  counsel 
for  one  of  two  co-defendants  will  be  allowed  on 
a  party  and  party  taxation  in  a  case  where  there 
are  special  complications,  even  though  the 
interests  of  the  co-defendants,  each  separately 
represented,  are  identical  and  they  act  in  com- 
bination in  defending  the  action. 

The  costs  of  expert  witnesses  will  be  allowed 
in  a  proper  case  even  though  they  are  not  called 
at  the  trial. 

Great  Western  Ry.  Co.  r.  Carpalla  United 

[China  Clay  Co.  (No.  2).  [1909]  2  Ch.  471  ; 

79  L.  .J.  Ch.  55  ;  101   L.  T.  383  ;    53  Sol.  Jo. 

699— Eve,  J. 

37.  Claim  and  Counterclaim — Both  Bismissed 
loith  Costs — Form  of  Judgment. '\ — Where  in  an 
action  both  claim  and  counterclaim  are  dismissed 
with  costs,  the  judgment  in  proper  form  ought  to 
direct  the  defendant's  costs  of  the  action  to  be 
taxed,  and  to  order  the  plaintiff  to  pay  them,  and 
to  direct  the  plaintiff 's  costs  of  the  counterclaim 
to  be  taxed  and  to  order  the  defendants  to  pay 
them,  with  a  set-off. 

James  r.  Jackson,  [1910]  2  Ch.  92  ;  79  L.  J.  Ch. 
[418  ;  102  L.  T.  804— Warrington,  J. 

(i)  Trustees  and  Executors. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


(k)  Two  Defendants. 

38.  Plaintiff  Successful  against  One' Defendant 
—  Costs  Payable  to  Successftd  Defendant  Becover- 
allefrom  Unsuccessfnl  Defendant.]— Where,  in 
an  action  for  damages  for  personal  injuries 
brought  against  two  sets  of  defendants,  separately 
represented,  the  jury  returned  a  verdict  against 
the  second  defendants  and  in  favour  of  the  first 
defendants,  and  judgment  was  given  accordingly, 
the  judge  ordered  that  the  plaintiffs  costs 
recoverable  against  the  unsuccessful  defendants 
should  include  the  costs  he  might  have  to  pay 
to  the  successful  defendants. 

Medley  v.  London  United  Tramways,  Ld. 

[and  London  General  Omnibus  Co.,  Ln., 

26  T.  L.  R.  315— Pickford,  J. 


XXIV.  STAY  OF  PKOCEEDINGS. 

See  also  Shipping,  No.  27. 

(a)  Actions  in  Different  Courts. 

[Kg  paragraphs  in  tliis  vol.  oi  the  I>itest.J 

(b)  Frivolous  and  Vexatious  Actions. 

See  Crown  Practice,  No.  1. 

(c)  Miscellaneous. 
[No  paragiaphs  in  this  vol.  of  the  Digest.} 

XXV.  MISCELLANEOUS. 

39.  Annulment  of  Former  Bule.^—B.  S.  C, 
Ord.  T2,  r.  2  ;  Appendix  0.]— Ord.  72,  r.  2,  has  not 
the  effect  of  preserving  a  practice  which  existed 
under  any  of  the  rules  in  Appendix  O  of  the 
Rules  of  the  Supreme  Court,  1883,  which  are 
annulled  by  the  introductory  rule. 

The  "Craiqhall,"  [1910]  P.  207;  103  L.  T. 
[236— C.  A. 

40.  Jurisdiction— Order  made  in  Chancery 
Division — Solicitor — Xoii-  Delivery  of  Bill  of  Costs 
—  Motion  for  Attachment — Co.its  of  Motion — Re- 
covery in  King's  Bench  Division—  R.  S.  C,  Ord.  i2, 
r.  24.] — An  action  is  maintainable  in  the  King's 
Bench  Division  to  enforce  an  order  made  in  the 
Chancery  Division  that  the  defendant,  a  solicitor 
and  the  plaintiff's  London  agent,  should  pay  to 
the  plaintiff  the  costs  of  a  motion  for  attachment 
for  contempt  of  Court  in  not  delivering  a  bill  of 
costs  previously  ordered  by  the  Court  to  be 
delivered. 

Seldon  r.  Wilde,  [1910]  2  K.  B.  9  ;  79  L.  J. 
[K.  B.  621— Darling,  J. 

Affirmed  on  appeal.  130  L.  T.  Jo.  200— C.  A. 


PRESCRIPTION. 

See  Easements  ;  Highways  ;  Mines 
AND  Minerals  ;  Real  Property 
AND  Chattels  Real  ;  Waters 
AND  Watercourses. 


PRESS  AND   PRINTING. 

See  Libel,  Xo.  1  ;  Practice,  No.  15. 


PRESUMPTION  AS  TO 
DOCUMENTS  AND 
FACTS. 

See  Evidence  :  Sale  of  Land. 


PREVENTION   OF  CRIME. 

See  Criminal  Law  and  Procedure. 
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PEISONS   AND   REFORMATORIES. 
PRIVILEGE. 
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PREVENTION   OF  CRUELTY 
TO  CHILDREN. 

Sec  Criminal  Law  and  Procedure. 


PRINCIPAL  AND  AGENT. 

See  Agency. 


PRINCIPALS     AND    ACCES- 
SORIES. 

See  Criminal  Law  and  Procedure. 


PRINCIPAL  AND  SURETY. 

See    Bankruptcy    and    Insolvency  ; 
Bills  of  Exchange  ;  Guarantee. 


PRISONS  AND   REFORMA- 
TORIES. 

1.  Refiisal  of  Prisoner  to  take  Food — Forcible 
Feeding  —  Assault  —  Summojis  against  Home 
Secretary —  Prison  Act,  1877  (40  k  41  Vict. 
e.  21),  s.  5.1 — On  a  motion  for  a  rule  nisi  for  a 
maudamus  to  a  magistrate  to  issue  summonses 
against  the  Home  Secretary  and  the  governor 
and  the  medical  officer  of  a  gaol  for  an  assault 
alleged  to  have  been  committed  by  the  medical 
officer  on  one  of  the  prisoners  who  had  refused 
to  eat,  and  who  had  consequently  been  fed  by 
force  : — 

Held — that  the  fact  that  the  prisons  are 
vested  in  the  Home  Secretary  by  sect.  5  of  the 
Prison  Act,  1877,  did  not  render  him  liable  to  be 
summoned  in  respect  of  the  alleged  assault. 
Pi.  V.  Brown,  Ex  parte  Ainsworth,  74  J.  P. 
[53— Div.  Ct. 


PRIVATE   BILLS. 

See    Eailways,    No.    2 ;    Tramways. 
No.  4. 


PRIVATE  STREET  WORKS. 

See  Highways  ;  Metropolis. 


PRIVATE   WAYS. 

See  Easements. 


Sec    Discovery  ;      Evidence  ;     Libel 
and  Slander. 


PRIVY  COUNCIL. 

See     Courts  ;      Dependencies      and 
Colonies. 


PRIZE   FIGHTING. 

See  Criminal  Law  and  Procedure. 


PROBATE   DUTY. 

See  Death  Duties. 


PROBATE  OF  WILLS. 

See  Executors  and  Administrators. 


PROBATION      OF 

OFFENDERS. 

See  Criminal  Law,  Nos.  17, 18. 


PROCESS. 

See  Practice  and  Procedure. 


PROFITS   A   PRENDRE. 

See      Easements     and      Profits      a 
Prendre. 


PROMISSORY   NOTE. 

See    Bills    of    Exchange   and    Pro- 
missory Notes. 


PROPERTY  TAX. 

See  Income  Tax, 
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PROSTITUTION. 

See  Criminal   Law  a^jd  Procedure. 
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PROVIDENT  SOCIETIES. 

See      Industrial      and      Provident 
Socip:ties. 


PUBLIC    AUTHORITIES 

AND  PUBLIC  OFFICERS. 


I.  The  Public  Authorities   Protec- 

tion Act,  1893. 
(rt)  Application  of  Act       .         .         ,  493 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(h)  Costs  as  between   Solicitor  and 

Client 493 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

(c)  Limitation  of  Actions  .        .        .  493 

II.  Acts  of  State 493 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 

III.  Public  Officers    ....  493 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  LOCAL  Government  ;  Metro- 
polis ;  Public  Health. 

I.  THE  PUBLIC  AUTHORITIES  PROTEC- 
TION ACT,  1893. 

(a)  Application  of  Act. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Costs  as  Beiween  Solicitor  and  Client. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Limitation  of  Actions. 

I.  Nuisance — Injunction — Ventilating  Shaft — 
Bate  of  Ceasing  of  Nuisance — Public  Authorities 
Protection  Act,  1893  (.56  &  57  Vict.  c.  61),  s.  1 
(a).] — In  an  action  for  an  injunction  to  restrain 
an  alleged  nuisance  by  a  borough  council,  the 
plaintifE  failed  to  prove  that  he  had  commenced 
his  action  within  six  months  of  the  nuisance 
having  come  to  an  end. 

Held — that  under  the  provisions  of  the  Public 
Authorities  Protection  Act,  1893,  the  action 
failed  and  must  be  dismissed,  with  costs  as 
between  solicitor  and  client. 

Barnett  r.  Woolwich  Borough  Council, 
[74  J.  P.  441— Warrington,  J. 

II.  ACTS  OF  STATE. 

[No  paragiaphs  iii  this  Vol.  Of  the  Digest.] 

III.  PUBLIC   OFFICERS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


PUBLIC  COMPANY. 

See  Companies. 


PUBLIC   DOCUMENTS. 

See  Discovery  ;  Evidence. 


PUBLIC   ELEMENTARY 
SCHOOLS. 

See  Education. 


PUBLIC   HEALTH. 

I.  Housing.  col. 

.{a)  Common  Lodging  House       .         .  494 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Housing  of  the  Working  Classes  .  494 

II.  Milk,  Meat,  and  Water  Supply  .  495 

III.  Vaccination 496 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Hospitals        and        Infectious 

Diseases 496 

V.  Nuisance  :  Abatement   and    Ex- 
penses       490 

VI.  Earth  and  Water  Closets   .        .  497 

[No  paragraphs  in  this  vol.  of  the  Digest.  ] 

VII.  Hours  of  Employment   .        .        .  497 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VIII.  Slaughter-houses         .       .       .  497 

IX.  Fire  Brigade 497 

X.  Bye-laws 497 

[No  paragiaphs  in  this  vol.  of  the  Digest.] 

XI.  Practice 497 

[No  paracrraphs  in  this  vol.  of  the  Digest.1 

XII.  Miscellaneous       ....  497 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Animals;  Corporations,  No.  1 ; 
Factories  ;  Food  and  Drugs  ; 
Highways,  No.  7;  Injunctions, 
No.  3  ;  ■  Local  Government  ; 
Metropolis  ;  Nuisance  ;  Public 
Authorities,  No.  1  ;  Sewers  ; 
Street  Traffic  ;  Waters.  No.  2. 

I.  HOUSING. 

(a)  Common  Lodging  House. 

[Kg  paragraphs  in  this  vol.  ol  llie  Digest.] 

(b)  Housing  of  the  Working  Classes. 

1.  Demolition  of  Houses — Presentment  of  Grand 
Jury — "  Court" — Mandamus — Closing  Order — 
Injunction.'] — In  1904  the  defendant  corporation, 
acting  under  sjjecial  statutory  powers,  served  a 
notice  on  the  plaintiff,  as  owner,  with  resi)ect  to 
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I.  KoMBing— Continued. 

a  certain  court  and  to  one  of  the  two  rows  of  six 
houses  compiised  in  it,  to  the  efEect  that  a 
medical  officer's  report  upon  the  premises  would 
be  laid  before  the  grand  jury  with  a  view  to 
their  demolition  as  being  unfit  for  human  habita- 
tion. The  grand  jury  made  two  presentments, 
one  with  reference  to  the  court  and  tiie  other 
with  reference  to  the  row  of  six  houses  on  one 
side  of  it.  These  houses  were  eventually  de- 
molished and  £375  compensation  was  paid  in 
respect  of  them  to  the  plaintiff.  In  1909  a 
notice  was  served  on  the  plaintiff  requiring  the 
other  row  of  six  houses  in  the  court  to  be  made 
fit  for  human  habitation.  The  plaintiff  did  not 
comply  with  the  notice  and  after  some  time  the 
defendants  offered  to  be  satisfied  with  the 
demolition  of  two  of  the  houses,  provided  that 
their  site  were  left  vacant,  and  to  pay  £15 
compensation.  The  plaintiff  then  brought  this 
actiou  (1)  for  a  mandamus  compelling  the  defen- 
dants to  take  down  the  rest  of  the  "  court," 
viz.,  the  six  remaining  houses,  under  the  grand 
jury's  presentment  in  190i  and  to  pay  compen- 
sation, and  (2)  for  an  injunction  restraining  the 
defendants  from  making  or  proceeding  with  any 
application  for  a  closing  order  as  to  the  same 
houses  in  default  of  their  being  made  fit  for 
human  habitation  as  required  by  the  notice  of 
1909. 

Held— (1)  that  the  "  court  "  referred  to  in 
the  presentment  of  1904  did  not  include  the  two 
rows  of  houses,  and  (2)  that  the  defendants  had 
not  been  shown  to  be  acting  in  bad  faith  or 
abusing  their  statutory  powers ;  and  therefore 
that  the  plaintiff's  action  failed,  both  for  a 
maJidamus  and  for  an  injunction. 
Mekrick  r.' Liverpool  Corporation,  [1910] 

[2  Ch.  449  ;  79  L.  J.  Ch.  751  ;  103  L.  T.  399  ; 


74  J.  P.  445  ;  8  L.  G.  R. 


-Eve.  J. 


II.  MILK,  MEAT,  AND  "WATER  SUPPLY. 
See  also  Food  and  Drugs,  II. 

2.  Purveyor  of  Milk — Registration  in  One  Dis- 
trict— Sale  in  Another  on  One  Occasion— Dairies, 
Cowsheds  and  Milkshops  Order,  1885,  art.  6  (1) 
— Dairies,  Cowsheds  and  Milkshops  Amending 
Order,  1886,  art.  3.]— The  respondent  was  sum- 
moned for  carrying  on  the  trade  of  a  purveyor 
of  milk  in  Marylebone  without  being  registered 
in  that  district  as  required  by  art.  G  (1)  of  the 
Dairies,  Cowsheds  and  Milkshops  Order,  1885, 
as  amended  by  the  Dairies,  Cowsheds,  and 
Milkshops  Amending  Order,  1886.  The  respon- 
dent was  registered  in  St.  Pancras,  where  his 
premises  were  situated,  and  on  one  occasion  he 
sold  \d.  worth  of  milk  from  a  churn  carried  on 
a  hand-cart  or  barrow  in  a  street  in  Marylebone. 
The  magistrate  held  that  the  respondent  was 
not  shown  to  have  carried  on  the  trade  of  a  pur- 
veyor of  milk  in  Marylebone  by  reason  of  this 
one  transaction,  and  he  dismissed  the  summons. 

Held — that  the  magistrate's  decision  was 
right. 

Emerton  v.  Hall,  102  L.  T.  889  ;  74  J.  P.  301  ; 
[8  L,  G.  R.  686— Div.  Ct. 


III.  VACCINATION. 

[No  iiaraKraplis  in  this  vol.  of  the  Digest.! 

IV.  HOSPITALS  AND  INFECTIOUS  DISEASES, 

See  Local  Government,  Xo.  8. 

V.  NUISANCE  :  ABATEMENT  AND  EX- 
PENSES. 

3.  Smoke  Ahatement— Vessels  in  Port  of  Liter- 
pool  Trading  with  Foreign  Ports  —  Liverpool 
Sanitary  Amendment  Act,  1854  (17  &  IS  Vict. 
e.  XV.),  s.  24 — Liverpool  Improvement  Act,  1882 
(45  &  46  Vict.  0.  Iv.),  s.  71— Liverpool  Corpora- 
tion Act,  1902  (2  Edw.  7,  c.  ccxl.),  s.  51— Liver- 
pool Corporation  Act,  1905  (5  Edw.  7,  c.  clxxvii.), 
5_  7.] —The  provisions  for  smoke  abatement  in 
sect.  24  of  the  Liverpool  Sanitary  Amendment 
Act,  1854,  as  amended  by  sect.  77  of  the  Liver- 
pool Improvement  Act,  1882,  sect.  57  of  the  Liver- 
pool Corporation  Act,  1902,  and  sect.  7  of  the 
Liverpool  Corporation  Act,  1905,  do  not  apply  to 
the  furnaces  of  vessels  in  the  port  of  Liverpool 
trading  directly  between  that  port  and  foreign 
ports. 

Macaulay  v.  Moss  Steamship  Co.,  Ld.,  102 

FL.  T.  887;  74  J.  P.  243;  8  L.  G.  R.  615— 

Div.  Ct. 

4.  Order  of  .Justices  for  Abatement— Mcessity  of 
Signature  hij  Majority  of  Justices  concurring  in 
Order— Order  not  Signed  till  Several  Days  after 
Pronounced  —  Certiorari  —  Puhlic  Health  {Ire- 
land) Act,  1878  (41  &  42  Vict.  c.  52),  .^s.  112, 
261,  279;  Sched.  C,  Form  <?.]— Summonses 
requiring  the  defendants  therein  to  abate  certain 
alleged  nuisances  were  heard  before  five  justices, 
and  three  of  them  being  of  opinion  that  a  nuis- 
ance existed  in  each  case,  orders  were  made  for 
abatement.  Formal  orders  were  drawn  up,  and 
were  signed,  several  days  after  the  decision,  by 
two  of  the  justices,  one  of  these  being  one  of  the 
dissenting  justices,  and  served  on  the  defendants. 
After  a  conditional  order  had  been  obtained  to 
quash  the  orders,  they  were  signed  by  the  other 
two  justices  who  formed  the  majority  of  the 
Court. 

Held— (1)  that  the  orders  should  have  been 
signed  by  the  majority  of  the  adjudicating 
justices  ;  (2)  that  the  omission  of  the  signatures 
did  not  go  to  jurisdiction,  and  that  such  omission 
could  be  corrected  by  the  justices  signing  after- 
wards ;  (3)  that  the  delay  in  signing  and 
completing  the  orders  did  not  warrant  certiorari. 
R.  (DoNXELL)  V.  Londonderry  Justices, 
[1910]  2  I.  R.  458— Div.  Ct.,  Ireland. 

6.  "  Oioner  "  —  Ownership  —  Evidence  of  — 
Puhlic  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  4,  94.]— The  plaintiffs,  after  receiving  a  notice 
under  the  Public  Health  Act,  1875,  from  the  urban 
sanitary  authority  of  a  nuisance  existing  on 
certain  premises  in  1909,  carried  out  the  repairs 
required  by  the  notice  at  their  own  expense  and 
sued  the  defendant  as  for  money  paid  by  them 
at  the  defendant's  request.  The  plaintiffs  put 
in  admissions  by  the  defendant  (1)  that  the 
reversion  expectant  upon  a  lease,  dated  Janu- 
ary 3rd,  1883,  was  vtsted  in  the  defendant,  and 
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V.  Nuisance:   Abatement  and   Expenses — Con- 

tinued. 
(2)  that  the  premises  were  held  by  the  plaintiffs 
as  tenants  of  the  defendant  under  the  said  lease. 
The  plaintiffs  put  in  the  said  lease,  by  which  a 
Mr.  and  Mrs.  H.  demised  the  premises  to  one  G-.  D. 
for  the  remainder  of  a  term  of  eighty  years  from 
September  29th,  1840,  less  the  last  seven  days 
thereof,  at  a  rent  of  £60  per  annum.  On  this 
evidence  the  county  court  judge  held  that  the 
defendant  was  the  owner  of  the  premises  within 
the  meaning  of  the  Public  Health  Act,  1875. 
The  defendant  appealed  on  the  ground  that 
there  was  no  evidence  that  the  rack-rent  of  the 
premises  was  £60  in  1909  so  as  to  bring  the 
defendant  within  the  definition  of  "  owner  "  in 
sect.  4  of  the  Act. 

Held — that  there  was  some  evidence  of  such 
ownership,  and  that  therefore  the  appeal  must 
be  dismissed. 

Wakeham  and  Dale,  Ld.  v.  Fyffe,  74  J.  P. 
[249  ;  8  L.  G.  R.  620— Div.  Ct. 

VI.  EARTH  AND  WATER  CLOSETS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

VII.  HOURS   OF  EMPLOYMENT. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

VIII.  SLAUGHTER-HOUSES. 

See  Metropolis,  No.  8. 

IX.  FIRE  BRIGADE. 

See  Ne&ligence,  No.  8. 

X.  BYE-LAWS. 

[Iso  paragraphs  in  this  vol.  of  the  Digest.  J 

XI.  PRACTICE. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

XII.  MISCELLANEOUS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


PUBLIC   LIBRARIES. 

8e,e  Local  Government  ;  Rates. 


PUBLIC   MEETINGS. 

Bee  Criminal  Law. 


PUBLIC    SAFETY     AND 
ORDER. 

Sec  Explosives  ;  Highways  ;  Local 
Government  ;  Metropolis  ;  Pub- 
lic Health  ;  Street  Traffic  ; 
Theatres,  etc. 


PUBLIC  TRUSTEE. 

See  Trusts  and  Trustees. 


PUBLIC  WORSHIP. 

See  Ecclesiastical  Law. 


PUNISHMENT. 

See  Criminal  Law  ;  Prisons. 


QUANTUM   MERUIT. 


See  Agency. 


QUARRIES. 

See  Mines,  Minerals,  and  Quarries. 


QUARTER  SESSIONS. 

See  Criminal  Law;  Magistrates. 


QUEENSLAND. 


See  Dependencies  and  Colonies. 
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(i.)     Accommodation  Works 

(ii.)    Parliamentary  Deposits 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(iii.)  In  General 
(V)  Working  and  Management. 

(i.)      In  General 

(ii.)    Rates  .... 

nil.)   Passenger  Fares 

(iv.)    Mails  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(v.)     Duty  towards  Passengers 

(vi.)    Trespass  on  Railway  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(vii.)  Locomotives 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(viii.)  Receivers    . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
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I.  KAIL  WAYS. 


See  also  Carriers,  II.  ;  Companiesi 
No.  5 ;  Criminal  Law,  No.  68  ; 
Dependencies,  No.  21 ;  Highways, 
Nos.  17,  19  ;  Metropolis,  No.  18  ; 
Mines,  Nos.  9,  10,  11,  13. 

(a)  Construction. 

(i.)  Accommodation  M^oyks. 

1.  Agreement — Right  to  Make  Tunnel — Place 
and  time  Uncertain — Tiiterest  in  Land — Per- 
petuity— Personal  Covenant — Railicays  Clavses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.'20),  s.  71.] 
— In  1847  a  railway  company  desired  to  purchase 
a  strip  of  land  for  their  line  which  cut  in  two 
the  estate  of  J.  C,  and  by  an  accommodation 
works  agreement  dated  May  31st,  1847,  the  com- 
pany agreed  to  make  a  certain  level  crossing, 
and  that  J.  C,  his  heirs,  appointees,  or  assigns, 
should  be  at  liberty  at  any  time  thereafter  at  his 
or  their  own  expense  to  construct  a  tunnel  under 
the  proposed  railway  where  it  passed  through  the 
land  required  to  be  purchased  by  the  company 
to  connect  the  land  so  severed.  The  point  at 
which  the  tunnel  was  to  be  made  was  notdeiined. 
By  the  conveyance  of  the  land  to  the  company 
dated  December  31st,  the  right  to  make  the 
tunnel  was  reserved  to  J.  C,  his  heirs,  appointees, 
and  assigns.  J.  C.  died  in  1880,  and  under  his 
will  W.  C,  his  son,  became  owner  of  the  land 
through  which  the  railway  had  been  made,  and 
in  1884  be  granted  a  lease  of  a  part  of  it  on  both 
sides  of  the  railway  to  the  defendants,  and  the 
lease  contained  a  declaration  that  during  the 
continuance  of  this  demise  the  rights  and 
privileges  of  the  lessor  under  the  agreement  of 
May  31st,  1847,  should  be  vested  in  the  lessees. 
The  plaintiffs  disputed  the  right  of  the  defen- 
dants to  make  a  tunnel  under  the  line. 

Held — that  the  agreement  with  reference  to 
the  tunnel  was  a  personal  contract  by  the 
plaintiffs,  the  original  covenantors,  and  there- 
fore did  not  offend  against  the  rule  against 
perpetuities. 

London  and  South  Western  Ry.  Co.  v.  Gomm 
( (1882)  20  Ch.  D.  562)  distinguished. 

Held  also — that  the  benefit  of  the  contract 
could  be  assigned  to  a  lessee  of  a  part  of  the 
land. 

Decision  of  Eady,  J.  ([1910]  1  Ch.  19  ;  79 
L.  J.  Ch.  153;  101  L.  T.  866;  73  J.  P.  482  ; 
25  T.  L.  R.  811)  affirmed. 

Held  also— by  Eady,  J.,  that  the  right  to 
make  the  tunnel  was  a  reservation  of  an  ease- 
ment to  the  landowner  and  not  an  exception 
from  the  grant  by  him  of  the  land,  and  that  the 
provision  as  to  the  site  of  the  tunnel  was  not  too 
vague  to  be  carried  out. 

Sanderson  v.  Cockermouth  and  WorMnqton 
Ry.  Co.  (  (1849)  11  Beav.  497  ;  (1850)  2  H.  &  T. 
327,  331)  followed. 


Pearce  v.  Watts  ( (1875)  L.  R.  20  Eq.  492)  and 
Satill  Brothers,  Ld.  v.  Bethell  (  [1902]  2  Ch. 
523)  distinguished. 

Held  also — that  the  grant  of  the  easement 
was  not  inconsistent  with  the  purposes  for  which 
the  land  was  taken  by  the  company,  and  they 
had  power  to  grant  it. 

Ln  re  Gonty  and  Manchester,  Sheffield,  and 
Lincolnshire  Ry.  Co.  ([1896]  2  Q.  B.  439) 
followed. 

Held  also — that  the  agreement  referred  to 
further  accommodation  works  within  sect.  71  of 
the  Railwaj^s  Clauses  Consolidation  Act,  1845. 
South  Eastern  Ry.  Co.  v.  Associated  Port- 

[land  Cement  Manufacturers  (1900),  Ld., 

[1910]  1  Ch.  12  ;  79  L.  J.  Ch.  150  ;  101  L.  T. 

865  ;  74  J.  P.  21  ;  26  T.  L.  R.  61  ;  54  Sol.  Jo. 
80— C.  A. 

(ii.)  Parliamentary  Beposits. 

[No  paragraphs  in  tliis  voL  of  the  Digest.] 

(iii.)  In  General. 

2.  Statutory  Purchase  of  Land — Liability  to 
Widen  Street  if  Land  "Abuts"  on  Street— Land 
Separated  from  Street  by  Stream — South  Eastern 
Railway  Act,  1899  (62  &  63  Vict.  c.  78),  s.  20.] 
Sect.  20  of  the  South  Eastern  Railway  Act, 
1899,  provided  that  if  the  company  should 
acquire  any  land  which  should  abut  upon  any 
part  of  Hither  Green  Lane  they  should  forthwith 
widen  the  road.  Under  the  powers  contained 
in  the  Act  the  company  acquired  land  separated 
from  Hither  Green  Lane  by  a  small  stream.  On 
an  issue  raised  by  the  return  of  the  company  to 
a  prerogative  writ  of  mandamus,  Ridley,  J., 
held  that  the  company  were  estopped  by  their 
conduct  in  the  negotiations  with  the  local 
authorities  with  reference  to  the  Bill  from  deny- 
ing that  "land  abutting  on"  ought  to  be 
interpreted  as  applying  to  the  company's  land, 
separated  as  it  was  from  the  road  by  the  small 
stream.     The  railway  company  appealed. 

Held— that  in  construing  sect.  20  the  Court 
were  bound  to  attach  to  the  word  "  abut "  the 
only  meaning  which  could  give  real  effect  to  the 
intention  of  the  parties,  and  that  the  land 
acquired  by  the  railway  company  abutted  upon 
the  road  within  the  meaning  of  the  section. 

Per  Farwell,  L.J.  :  Semble,  actual  contiguity 
need  not  necessarily  exist  in  law  in  order  that 
land  should,  within  the  meaning  of  an  Act  of 
Parliament,  "abut"  upon  a  highway,  provided 
that  the  land  is  within  such  contiguity  as  brings 
it  reasonably  within  the  sort  of  "  abuttal "  which 
would  give  rise  to  the  liability  contended  for, 
and  satisfy  the  object  for  which  the  section  was 
inserted  in  the  Act. 

Decision    of    Ridley,   J.    (7   L.    G.   R.    1171) 
affirmed. 
R.    (on    the     Prosecution    of     Lewisham 

[Borough  Council)  t.  South  Eastern  Ry. 

Co.,  74  J.  P.  137  ;  54  Sol.  Jo.  233  ;  8  L.  G.  R. 
401— C.  A. 

3.  31  i7ierals— Right  to  Support— Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20), 
ss.    78— 85.]— The    application   of  the   mining 
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[.  Railways— 6W///i?<t'(Z. 

sections  of  the  Railways  Clauses  Consolidation 
Act,  1815,  is  not  limited  to  the  case  of  land  which 
has  been  acquired  compulsorily. 

Two  seams  of  coal  underlying  an  area  of  land 
which  included  the  site  of  the  plaintiffs'  railway 
tunnel  were  demised  to  the  defendants,  and  by 
the  lease  the  other  mines  and  minerals  under- 
lying the  area  were  reserved  to  the  owners. 
Subsequently,  after  a  statutory  notice  of  the 
defendants'  intention  to  work,  the  plaintiffs  pur- 
chased the  defendants'  leasehold  interest,  and 
from  the  lessor  the  reversionary  interest,  in  the 
two  seams  underlying  and  adjacent  to  the 
tunnel. 

Held — that  whether  the  transaction  was  a 
payment  of  compensation  evidenced  by  a  con- 
veyance, or  whether  it  was  in  fact  a  sale  and 
purchase,  the  railway  company  obtained  under 
it  no  right  of  support  from  theminerals  underlying 
the  two 


By  another  lease  the  defendants  became  the 
lessees  of  a  further  seam  of  coal  underlying  the 
railway  company's  tunnel  and  adjacent  lands. 
The  defendants  gave  notice  of  their  intention  to 
work  this  seam  in  the  vicinity  of  the  tunnel,  and 
it  was  proved  that  such  working  would  cause 
serious  risk  to  the  railway  and  works  within  an 
area  the  limits  of  which  extended  beyond  the 
prescribed  distance  of  forty  yards. 

Held — that  the  railway  company  had  no 
common  law  right  of  support  from  minerals 
vested  in  the  defendants  lying  'oeyond  the  pre- 
scribed distance,  and  accordingly  that  they  were 
not  entitled  to  an  injunction  restraining  the 
defendants  from  working  the  same. 

Great  Western  By.  Co.  v.  Bennett  ((1867) 
L.  R.  2  H.  L.  27)  applied. 

London    and    Noeth-Western    Ry.  Co.    r. 

[HowLEY  Pakk  Coal  and  C!annel  Co.,  [1910] 

W.  N.  163  ;  103  L.  T.  26 ;  26  T.  L.  R.  541  ; 

54  Sol.  Jo.  616. 

(b)  Working  and  Management. 

See  also  Negligence,  No.  14. 

(i.)  In  General. 

3a.  Through  Traffic — Exchange  Point — Appli- 
cation for  Order  to  Receive  Traffic — "  Beasonahle 
Facilities" — (Question  of  Fact.] — In  some  cases 
questions  as  to  what  is  meant  by  reasonable 
facilities  and  as  to  what  power  the  Railway  and 
Canal  Commissioners  have  to  make  an  order 
directing  that  reasonable  facilities  should  be 
afforded  may  be  questions  of  law.  But  where 
the  sole  question  is  one  of  fact,  namely,  whether 
under  the  particular  circumstances  of  the  case 
what  the  applicants  are  asking  for  is  reasonable, 
the  Commissioners  are  sole  judges  and  the  Court 
of  Appeal  has  no  power  to  review  their  decision. 

Decision  of  Rlv.  and  Can.  Com.  (13  Rly.  Cas. 
266)  affirmed. 

Great  Central  Ry.  Co.  v.  Lancashire  and 
[Yorkshire  Ry.  Co.,  Times,  March  y,  1910— 

C.  A. 


(ii.)  Mates. 
See  also  Carriers,  No.  5, 

4.  Traders'  Siding — Services  Incident  to  Con- 
veyance— Sorting  trucks — Iruck  Hire — Rebate 
—Railway  and  Caml  Traffic  Act,  1894  (57  &  58 
Vict.  c.  54),  »\  4 — Rates  and  Charges  Order, 
1891,  ss.  5  (I),  9.] — Conveyance,  properly  so 
called,  by  a  railway  company  to  the  works 
of  a  trader  who  has  private  sidings  does  not 
terminate  until  the  private  siding-points  are 
reached,  but  it  does  not  follow  that  all  use  of 
the  railway  company's  sidings  before  the  private 
siding-points  are  reached  is  part  of  conveyance. 
It  is  a  question  of  fact  in  each  case  whether  the 
service  rendered  by  the  railway  company  is  inci- 
dent to  conveyance,  or  is  due  to  request,  express 
or  implied,  of  the  trader. 

The  applicants'  outward  traffic  was  placed  in 
trucks  by  the  applicants'  servants  upon  their 
own  sidings  in  whatever  order  the  trucks  hap- 
pened to  be  ready.  The  trucks  were  consigned 
to  different  destinations  lying  in  different  direc- 
tions. Before  the  trucks  could  be  attached  to 
the  train  which  should  convey  them,  they  had 
to  be  removed  to  sidings  of  the  railway  com- 
pany where  they  could  be  sorted  ready  for 
conveyance. 

Held — that  such  sorting  of  the  trucks  was 
not  part  of  the  duty  of  conveyance,  but  was 
work  done  for  the  applicants  at  their  request 
made  when  they  tendered  trucks  mixed  up  in 
such  an  order  as  to  make  it  impossible  to  con- 
vey them  to  their  several  destinations  without 
doing  it. 

Sect.  9  of  the  Rates  and  Charges  Order  is 
perfectly  general  in  its  terms,  and  applies 
whether  the  journey  to  be  performed  is  wholly 
over  the  line  of  the  particular  railway  or  is 
partly  over  that  railway  and  partly  over  the  line 
of  another  company. 

Birmingham  Corporation  v.  Midland  Ry. 

[Co.,  London  AND  North  Western  Ry.  Co., 

AND  Great  Western  Ry.  Co.,  101  L.  T.  920  ; 

26  T.  L.  R,  46— Rly.  and  Can.  Com. 

6.  Trader's  Vans — Deficiency  of  Railway  Com- 
pany's Vans  —  Reasonable  Facility  —  Railway 
and  Canal  Traffic  Act,  1854  (17  &  18  Vict. 
<?.  31),  s.  2.] — Where  there  is  a  shortage  in  a  railway 
company's  trucks  or  vans,  and  a  trader  asks  to 
have  his  goods  carried  in  his  own  trucks  or  vans, 
he  is  asking  for  a  "  reasonable  facility  "  within 
sect.  2  of  the  Railway  and  Canal  Traffic  Act, 
1854,  and  he  is  entitled  in  such  circumstances  to 
have  the  charge  for  conveyance  reduced.  There 
is,  however,  no  other  obligation  on  a  railway 
company  to  haul  the  ordinary  goods  of  a  trader 
in  the  latter's  own  trucks. 

Decision  of  Rly.  and  Can.  Com.  ([1910]  1 
K.  B.  778  ;  79  L.  J.  K.  B.  771  ;  102  L.  T.  654  ; 
26  T.  L.  R.  315)  affirmed. 

Spillers  and  Bakers,  Ld.  v.  Great  Western 

[Ry.  Co.  (Association  of  Private  Owners 

of  Railway  Rolling  Stock,  Interveners), 

[1910]  W.  N.  250  ;  27  T.  L.  R.  97  ;  55  Sol.  Jo. 

75— C.  A. 
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I.  Railways — Cuntinued. 

6.  Undue.  Preference — Purchase  of  Line  by 
Railway  Company  from  Trader — Payment  in 
Cash  and  Services — Railway  and  Canal  Traffic 
Act,  1888  (51  &  52  Vict.  c.  25).  s.  27.]— 
Inequality  of  rates  may  be  explained  and 
accounted  for  by  a  fair  and  honest  bargain 
the  consideration  for  which  has  been  duly  con- 
veyed to  and  is  enjoyed  by  the  railway  company. 
An  agreement  of  purchase  between  a  railway 
company  and  a  trader,  whereby  the  latter 
receives  payment,  partly  in  cash  and  partly  in 
railway  services  at  rates  lower  than  those  charged 
to  other  persons,  must  be  viewed  by  the  Court 
with  jealousy  in  order  to  see  that  it  does  not 
contravene  those  fundamental  principles  of 
equality  which  should  regulate  the  dealings 
of  a  railway  company  with  its  customers  ;  but 
the  Court  cannot  hold  as  a  matter  of  law  that 
payment  for  railway  services  or  accommodation 
must  take  the  form  of  cash. 

Decision  of   Ely.  and  Can.   Com.  ([1909]    1 
K.  B.  486  ;  78  L.  J.  K.  B.  214  ;  100  L.  T.  204  ; 
25  T.  L.  R.  158 ;  13  Ely.  Cas.  244)  affirmed. 
HoLWELL  Iron  Co.,  Ld.  r.  Midland  Ry.  Co., 

[1910]    1  K.  B.  290  ;  79  L.  J.  K.  B.  460  ;  101 
L.  T.  695  :  26  T.  L.  R.  110— C.  A. 


7.  Through  Rates  —  Apportionment  Between 
Railway  Comjmnies  —  Reasonable  Facilities  — 
Existing  Through  Rates — Application  to  Re- 
apportion— Jurisdiction  of  Court — Railway  and 
Canal  Traffic  Act,  1888  (51  &  52  Vict.  c.  25), 
s.  25.]--The  Railway  and  Canal  Commission  Court 
has  no  jurisdiction,  under  sect.  25  of  the  Railway 
and  Canal  Traffic  Act,  1888,  or  otherwise,  on  the 
application  of  a  railway  company  to  re-appor- 
tion as  between  railway  companies  themselves 
existing  through  rates,  which  have  already  been 
apportioned  between  the  different  carrying  com- 
panies, inasmuch  as  the  reasonable  facility  to  the 
public  continues  the  same  so  long  as  the  through 
rate  exists  and  the  total  amount  thereof  remains 
unaltered. 

Manchester  Ship  Canal  Co.  v.  London  and 

[North  Western  Ry.  Co.,  [1910]  2  K.  B. 

913  ;    79  L.  J.  K.  B.  1103  ;    103  L.  T.  317— 

Rly.  and  Can.  Com. 

8.  Railway  Company's  Vessel — Bill  of  Lading 
—  Unreasonable  Condition — Liability  of  Company 
—Railway  and  Canal  Traffic  Act,  1854  (17  &  18 
Vict,  c.  dl),  s.  7  —  Raihoays  Clauses  Act,  1863 
(26  &  27  Vict.  c.  92),  s.  31.]— A  railway  company 
contracted  to  carry  a  cargo  by  one  of  their 
steamers  under  a  bill  of  lading,  wh'ch  contained 
a  clause  excepting  them  from  liability  for  every 
kind  of  negligence  on  the  part  of  any  of  their 
servants. 

Held — that  in  the  absence  of  a  bond  fide 
alternative  rate  for  the  carriage  of  the  cargo, 
such  a  condition  was  void  as  being  unreasonable 
within  the  meaning  of  sect.  7  of  the  Railway 
and  Canal  Traffic  Act,  1854. 
Riggall  &  Sons  v.  Great  Central  Ry.  Co., 

[101  L.  T.  392  ;  25  T.  L.  R.  754  ;  53  Sol.  Jo. 

716  :  14  Com.  Cas.  259  ;  11  Asp.  M.  C.  303— 
Pickford,  J. 


(iii.)  Pasxenijer  Fares. 
See  TRAMWAYfi,  No.  7. 

(iv.)  3fails. 
[No  p.aragraphs  in  this  vol.  of  the  Digest.] 
(v.)  Duty  toicards  Passengers,  etc. 
See  also  TRAMWAYS,  No.  7. 

9.  False  Imprisonment  —  Special  Constable — 
Liability  of  Company  for  Acts  of  Constable 
—  Great  Fastern  Railway  {General  Poivers') 
Act,  1900  (63  &  64  Vict.  c.  ex.),  s.  50.]— Under 
sect.  50  of  the  Great  Eastern  Railway  (General 
Powers)  Act,  1900,  the  relation  of  master 
and  servant  is  created  between  the  railway 
company  and  a  special  constable  appointed 
by  virtue  of  that  section  ;  and  if  such  constable 
arrests  a  person  on  suspicion  of  felony  without 
reasonable  grounds  for  believing  that  a  felony 
has  been  committed  by  him  the  railway  company 
is  liable. 

Goff  V.    Great   jYorthern   Ry.   Co.  ((1861)  3 
E.  &  E.  672)  and  Edwards  v.  Midland  Ry.  Co. 
((1880)  50  L.  J.  Q.  B.  281)  approved. 
Lambert  r.  Great  Eastern  Ry.  Co.,   [1909] 

[2  K.  B.  776  ;  79   L.  J.  K.  B.  32  ;  101  L.  T. 

408  ;  73  J.   P.  445  :  25  T.  L.  R.  734  ;  53  Sol. 
Jo.  732— C.  A. 

10.  Laratory  Accommodation.^ — Per  Cozens- 
Hardy,  M.R.  :  A  railway  company  is  bound  to 
afford  reasonable  lavatory  accommodation  for 
the  use  of  passengers,  and  may  be  compelled  by 
the  Railway  Commissioners  so  to  do. 
Metropolitan   AVater  Board    r.    London, 

[Brighton  AND  South  Coast  Ry.  Co.,  [1910] 
2  K.  B.  890  ;  79  L.  J.  K.  B.  1179  ;  103  L.  T. 
304  ;  74  J.  P.  409  ;  26  T.  L.  R.  676  ;  8  L.  G.  R. 
930— C.  A. 
See  S.  C.  under  Metropolis,  X. 

(vi.)  Trespass  on  Railway. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(vii.)  Locomotives. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(viii.)  Receivers. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

11.  CANALS. 

See  Highways,  No.  17. 

III.  RAILWAY  AND  CANAL  COMMIS- 
SIONERS. 

See  also  I.  (b)  (ii.).  supra  ;  Telegraphs, 
Nos.  1.  2. 

11.  Jurisdiction  —  Reasonable  Facilities  — 
Question  of  Legal  Right — Railivay  and  Canal 
Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  s.  2.]— 
Certain  traders  having  applied  to  the  Railway 
and  Canal  Commissioners  for  an  order  enjoining 
three  railway  companies  to  desist  from  refusing 
to  carry  traders'  traffic  in  waggons  belonging  to 
the  traders,  the  railway  companies  objected  that 
the  application  was  not  within  the  jurisdiction 
of    the    Commissioners     in     respect     that    the 
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III.  Eailway  and  Canal    Commissioners— f'cw- 

tlnued. 
applicants  were  really  seeking  a  declaration  of  a 
legal  right. 

Held — that  as  the  applicants  claimed  that 
traders'  waggons  should  be  received  on  the 
railways  as  a  reasonable  facility,  and  not  as  a 
matter  of  right,  the  Commissioners  had  juris- 
diction. 
John  Watsok,  Ld.  r.  Caledonian  Ry.  Co., 

[1910]    S.    C.    10G6  ;    47    Sc.    L.    E.    848— 
Ct.  of  Sess. 

RAPE. 

See  Criminal  Law. 
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(V)  Exemption 506 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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IV)  Appeal 508 

|No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Assessment  ....     50S 

[No  paragraphs  in  this  vol.  of  the  Digest. 

(d,)  Distress 508 

(e)  Occupation  ....     509 

(/)  Rateability         .         .         .         .509 

VI.  Sewer  Rate 510 

VII.  Rkctor's  Rate       .        .        .        .511 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  aho  Landlord  and  Tenant,  VIII. ; 
Metropolis,  X.  ;  Revenue,  No.  6  ; 
Royal  Forces,  No.  2 ;  Sale  of 
Land,  No.  2. 

I.  COUNTY  BATE. 

[No  paragraphs  in  this  vol.  of  the  Digest,] 

II.  DEAINAGE  EATE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  GENERAL  DISTRICT  RATE. 

See  also  V.,  infra. 

(a)  In  General. 

1.  House  Whollij  Ld  Out  in  Apartments  or 
Lodgings — Liability  of  Owner  to  be  Rated  — 
Representation  of  the  People  Act,  1867  (30  .Sc  31 
Vict.  c.   102),  8.  7.] — The  respondent  was  the 


owner  of  a  dwelling-house  in  Hacliney,  and  was 
rated  and  assessed  as  such  owner  in  respect  of 
tlie  house  to  a  general  rate.  The  parish  of 
Hackney  at  the  date  of  the  passing  of  the 
Representation  of  the  People  Act,  1867,  was, 
and  has  ever  since  been,  wholly  situate  in  a 
Parliamentary  borough.  The  respondent  did 
not  occupy  or  reside  in  or  exercise  any  super- 
vision or  control  over  the  house.  The  house 
was  a  private  dwelling-house  consisting  of 
a  basement,  a  ground  floor,  and  two  other 
floors,  and  was  let  by  the  respondent  to 
and  was  occupied  by  three  tenants.  Each 
tenant  had  a  separate  letting,  a  separate  rent 
book,  and  a  separate  key,  and  had  exclusive  use 
and  occupation  of  the  rooms  so  let,  but  none  of 
the  sets  of  rooms  were  structurally  separated 
from  each  other. 

Held — that  the  respondent  was  rightly  rated 
in  respect  of  the  whole  house  pursuant  to  sect.  7 
of  the  Representation  of  the  People  Act,  1867. 

Stamper    v.    Sunderland     Overseers     ((1869) 
L.  R.  3  C.  P.  388)  followed. 
Griggs  r.  Stevens,  101  L.  T.  950  ;  74  J.  P.  67  ; 
[8  L.  G.  R.  63— Div.  Ct. 

2.  Ocer-Paynient  in  Previous  Years — Sufficient 
Cause  for  Non-Payment — Tramway — "  Rail- 
loay  " — Agreement  to  Reftmd  if  Appeal  against 
other  Rating  Authority  Successful  —  Public 
Health  Act,  1875  (38  •&  39  Vict.  c.  55),  s.  256.]— 
The  appellants  were  summoned  by  the  respon- 
dents for  £447  8*.  general  district  rate, 
dated  June  4th,  1908,  and  it  was  proved  that  in 
October,  1904,  there  was  an  appeal  by  the 
appellants  against  the  Thornton  Urban  Disti  ict 
Council,  claiming  to  be  rated  as  a  railway,  which 
appeal  went  to  the  House  of  Lords  and  was 
decided  on  April  1st,  1909,  in  favour  of  the 
appellants  being  rated  at  one-fourth  for  the 
tramroad  portion  of  their  undertaking.  Whilst 
the  appeal  was  pending  the  respondents  laid 
other  rates  in  1905  and  1906,  amounting  together 
to  £1,056  18*\  8^.,  in  which  the  appellants  were 
rated  in  full  for  the  tramroad  portion,  and  not 
at  one-fourth,  which  would  have  reduced  the 
amount  to  £596  10«.  M.  In  August,  1905,  the 
respondents  undertook  to  refund  to  the  appel- 
lants the  proportioned  amount  in  case  Ihey  were 
successful  in  their  appeal.  The  appellants  con- 
sequently paid  the  full  amount  of  £1,056  18.v.  Sd., 
and  had  thus  made  an  over-payment  of 
£460  8,^'. 

Held — that  the  appellants  had  shown  suffi- 
cient cause  for  non-payment  of  the  rate  dated 
June  4th,  1908. 

Blackpool  and  Fleetwood  Tramroad  Co. 
[f.  Bispham-with-Norbreck  Urban  Dis- 
trict Council,  [1910]  1  K.  B.  592  ;  79  L.  J. 
K.  B.  322  ;  102   L.  T.  238  :  74  J.  P.    141  ;  8 
L.  G.  R.  149— Div.  Ct. 

(b)  Exemption. 

[No  paragraphs  in  this  vol.  of  the  Digest.  | 

(c)  Occupation 

See  also  No.  9,  Infra. 

3.  Exhibition  Buildings — Lea^e  of  Premises — 
Alterations  by   Lessors  —  Buildings  for    Side 
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III.  General  District  'R.&te—Contumed. 
Shows  and  Machinery  Left  on  Premises  — 
Preparation  for  Another  Exhihition — Eddence 
of  Occupation  by  Lessors.']— In  1907  the  appel- 
lants acquired  a  lease  of  land  at  Shepherd's 
Bush  and  let  it  to  the  Franco-British  Corpora- 
tion for  two  years  from  January  1st,  1907,  for 
the  purposes  of  an  exhibition.   OnDecember  31st, 

1908,  the  Franco-British  Corporation  handed 
over  possession  to  the  appellants,  and  the  appel- 
lants were  inserted  in  the  rate  as  occupiers  from 
January  1st,  1909,  in  place  of  the  Franco-British 
Corporation.  On  March  29th,  1909,  the  appel- 
lants let  the  land  to  the  Shepherd's  Bush 
Exhibitions,  Ld.,  which  then  entered  into 
possession  and  carried  on  an  exhibition  from 
May  to  October,  1909.  From  January  1st  to 
March  31st,  1909,  alterations  were  being  carried 
out  by  the  appellants  or  by  the  Shepherd's  Buali 
ExhibitioQ,  Ld.,  with  the  leave  of  the  appel- 
lants, with  a  view  to  prepare  for  the  exhibition 
of  1909.  Upon  the  grounds  a  number  of  build- 
ings for  side  shows,  which  had  been  used  by 
concessionaires  during  the  Franco- British 
Exhibition  and  which  contained  valuable 
machinery,  were  kept  ready  for  connection 
and  use,  and  the  appellants  derived  benefit 
therefrom.  Some  of  the  cooking  apparatus  and 
other  refreshment  appliances  remained  on  the 
gi-ounds  from  the  close  of  the  Franco-British 
Exhibition  throughout  the  period  from  Janu- 
ary 1st  to  March  31st,  1909,  and  were  used  by 
the  same  refreshment  contractors  in  the  exhibition 
of  1909. 

Held — that  there  was  sufficient  evidence  to 
justify  quarter  sessions  in  coming  to  the  con- 
clusion that  from  January  1st  to  March  31st, 

1909,  the    appellants   were   in   beneficial    and 
therefore  rateable  occupation. 
Shepherd's    Bush    Improvemekts,    Ld.    r. 

[Hammersmith  Borough  Council,  102  L.  T. 
819  ;  74  J.  P.  280  ;  8  L.  G.  R.  646— Div.  Ct. 

4.  Reduction  in  Rates — Owners  Who  are  also 
Occupiers—Puhlic  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  211  (1).]— Sect.  211  (1)  of  the 
Public  Health  Act,  1875,  which  provides  that  in 
certain  cases  the  owner  instead  of  the  occupier 
may  berated  to  a  general  district  rate  at  a  reduced 
estimate  of  the  net  annual  value,  does  not 
authorise  the  local  authority  to  rate  at  such 
reduced  estimate  owners  who  are  also  occupiers 
of  the  premises  rated. 

E.  r.  Propert,  Ex  parte  Jokes,  [1911]  1  K.  B. 
[83  ;  [1910J  W.  N.  245  ;  74  J.  P.  474— Div.  Ct. 

(d)  Retrospective  Rate. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  METROPOLITAN  RATING. 

See  also  No.  7,  infra. 

5.  Alteration  in  Value — Puhlic-house  —  l7i- 
crease  of  Licence  Duty — Valuation  (Metropolis') 
Act,  lS6d  (32  &  33  Vict.  f.  67),  s.  il— Finance  Act, 
1910  (10  Edw.  7),  c.  8).]— The  increase  of  the 
licence  duty  under  the  Finance  Act,  1910, 
imposed  upon  a  public-house  in  the  metropolis 
was  from  £35  to  £130. 


Held — that  this  was  prima  facie  evidence  of 
a  reduction  in  value  of  the  public-house  within 
sect.  47  of  the  Valuation  (Metropolis)  Act,  1869, 
so  as  to  entitle  the  licensee  to  call  upon  the 
assessment  committee  to  appoint  a  person  to 
make  a  provisional  list  under  that  section  con- 
taining the  gross  and  rateable  value  of  the 
public-house  as  reduced. 

Decision  of  Div.  Ct.  (26  T.  L.  R.  553)  affirmed. 
R.  V.  Shoreditch  Assessment  Committee, 

[Ex  PARTE  Morgan,  [1910]   2   K.  B.  859  ; 

103  L.  T.  2G2  ;  74  J.  P.  361  ;  26  T.  L.  R.  663  ; 
8  L.  G.  R.  744— C.  A. 

V.  POOR  RATE. 

(a)  In  General. 

6.  Iinpnper  Alteration  of  Rate-Book — Remedy 
—Mandamus.] — Where  after  a  rate  has  been  made 
an  alteration  has  been  made  in  the  rate-book  by 
the  improper  addition  of  the  names  of  certain 
persons,  a  ninndamus  to  strike  out  the  names  is 
not  the  proper  remedy,  as  the  persons  whose 
names  have  been  so  inserted  can,  if  they  are 
summoned  for  non-payment  of  the  rate,  show 
cause  before  the  magistrates  why  a  distress 
warrant  should  not  be  issued  against  them. 

R.  r.  MoNKEN  Hadley  Overseers,  Ex  parte 

[Harnett    and    Others,    74    J.    P.   169; 

8  L.  G.  R.  363— Div.  Ct. 

(b)  Appeal. 

[No  paragrajihs  in  this  vol.  of  the  Digest.] 

(c)  Assessment. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Distress. 

7.  Distress  and  Impriso7iment — Landlord  and 
Tenant — Contract  hy  Landlord  to  Pay  Rates — 
Breach  —  Damages  —  Remoteness  —  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
ss.  6,  ^'^— Summary  Jurisdiction  Act,  1884  (47 
&  48  Vict.  c.  43),  s.  10 — T^ondon  Government  Act, 
1899  (62  &  63  Vict.  c.  14),  s.  10  (2).]— The  Sum- 
mary Jurisdiction  Act,  1879,  does  not  apply  to 
proceedings  for  the  recovery  of  poor  rates  or 
rates  recoverable  in  the  same  way  as  poor  rates. 

R.  V.  Pru;e  ((1880),  5  Q.  B.  D.  500),  approved 
by  the  Court  of  Appeal  in  Soutliwarh  and 
'Vauxhall  Water  Co.  v.  Hampton  Urban  Council 
([1899]  1  Q.  B.  273),  is  binding  on  the  Court 
of  Appeal. 

The  owner  of  a  house  in  London  let  to  a 
weekly  tenant  on  the  terms  of  the  landlord  pay- 
ing rates  and  taxes.  A  distress  warrant  was 
issued  against  the  tenant  in  respect  of  an  over- 
due instalment  of  a  general  rate  and  costs,  and, 
on  a  return  of  nulla  bona  being  made  to  the 
warrant,  a  warrant  for  commitment  was  issued 
against  him.  Before  the  warrant  was  put  in 
force  the  landlord  gave  to  the  tenant  a  cheque 
for  the  rate,  payable  to  the  order  of  the  rate 
collector,  but  the  rating  authorities  refused  to 
accept  the  cheque  unless  the  costs  were  added, 
and  the  tenant  was  then  sent  to  prison,  but  was 
shortly  afterwards  released  on  paying  the  full 
amount  of  the  rate  and  costs.  In  an  action  by 
the  tenant  for  damages  against   the  landlord 
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V.  Toot  Hate —Continued. 

for  imprisonment  consequent  on  the  landlord's 

breach  of  his  contract  to  pay  the  rates  : — 

Held— that  the  defendant  was  liable  for 
damages  in  respect  of  the  imprisonment. 

Decision  of  Div.  Ct.  reversed. 
Atkins  v.  Button,  10.3  L.  T.  514  ;  74  J.  P.  329  ; 
[8  L.  G.  R.  513— C.  A. 

8.  Distress  Warrant — Costs — Justices'  Discre- 
fion— Distress  for  Bates  Act,  1849  (12  &  13  Vict. 
c.  14),  s.  1.] — Justices  have  a  discretion  under 
sect.  1  of  the  Distress  for  Rates  Act,  1849,  as  to 
whether  they  will  award  costs  to  a  person  apply- 
ing for  a  warrant  of  distress  for  non-payment 
of  poor  rate. 

R.  r.  Baker  and  Others,  Ex  parte  Guild- 

[ford  Overseers,  100  L.  T.   522  ;  73  J.  P. 

166  ;  22    Cox,   C.    C.    77  ;  7  L.   G.  R.  422— 

Div.  Ct. 

(e)  Occupation. 

9.  Ma7uion-hous(' and  Grounds — Occupation  of 
Part   of  Premises — Enforceability   of  Rate   on 

IVhole.] — The  appellant  was  summoned  for  rates 
in  respect  of  a  mansion-house,  stables,  gardens, 
and  meadow,  which  were  assessed  in  one  lump 
sum  and  described  in  the  rate-book  as  "  mansion- 
house  and  grounds."  The  justices  found  that  at 
the  date  of  the  rates  being  made  the  mansion- 
house  itself  was  unoccupied,  but  that  the 
gardens,  stables,  and  meadow  were  occupied  by 
the  appellant. 

Held— that  the  rates  in  respect  of  the  whole 
could  not  be  enforced. 

Langford  r.   Cole,  102  L.  T.  808  ;  74  J.  P. 
[229  ;  8  L.  G.  R.  771— Div.  Ct. 

(f)  Rateability. 

10.  Burial  Ground — Inevmbent  of  Parish — 
^^  Occupier'" — Beceipt  of  Burial  Fees  —  Poor 
Belief  Act,  1601  (43  Eliz.  c.  2),  s.  \—Poor  Bate 
Exemption  Act,  1833  (3  &  4  Will.  4,  c.  30),  s.  1.] 
— A  cemetery,  which  had  been  duly  consecrated, 
was  vested  in  the  rector  and  incumbent  of  a 
parish  by  sect.  13  of  the  Church  Building  Act, 
1845,  for  the  use  of  the  inhabitants  of  the 
parish.  The  rector  received  the  burial  fees  paid 
in  respect  of  interments  therein. 

Held — that  the  rector  was  the  occupier  of  the 
cemetery  within  the  meaning  of  sect.  1  of  the 
Poor  Relief  Act,  1601  ;  that  he  received  the 
•burial  fees  as  incidental  to  his  occupation  of  the 
cemetery  ;  and  that  he  was  therefore  liable  to  be 
rated  in  respect  thereof. 

Decision  of  C.  A.  ([1908]  1  K.  B.  835  ;  77 
L.  J.  K.  B.  661  ;  98  L.  T.  781  ;  72  J.  P.  172  ;  24 
T.  L.  R.  388  ;  6  L.  G.  R.  427)  affirmed. 

WiNSTANLEY    V.    NORTH    MANCHESTER    OVER- 

[seers,  [1910]  A.  C.  7  ;  79  L.  J.  K.  B.  95  ; 

101  L.  T.  616  ;  74  J.  P.  49  ;  26  T.  L.  R.  90  ;  54 

Sol.  Jo.  80  ;  8  L.  G.  R.  75— H.  L. 

11.  Sewers — Partly  Abore  and  jjartly  Below 
Ground — Payments  for  Bight  of  Entry — West 
Kent  Main  Sewerage  Act,  1875  (38  &  39  Vict. 
c.  clxiii.),  ss.  53,  55.] — The  W.  K.  Main  Sewer- 
age  Board,  under  a  local  Act,  constructed  sewers 


in  the  parishes  of  C,  D,,  and  B.  Tliose  in  C. 
and  D.  were  partly  above  and  partly  below 
ground  ;  those  in  B.  were  wholly  belowground. 
Payments  were  made  by  agreement  by  various 
local  authorities,  which  were  not  constituent 
authorities  of  the  W.  K.  Main  Sewerage  Board, 
for  a  right  of  entry  into  the  sewers,  and  main 
sewer  rates  were  also  levied  upon  the  occupiers 
of  mills,  tanneries,  and  factories  who  discharged 
their  trade  refuse  into  the  sewers  otherwise  than 
by  agreement ;  but  such  payments  included 
nothing  by  way  of  profit  to  the  W.  K.  Main 
Sewerage  Board. 

Held — that  although  in  two  of  the  cases  the 
sewers  were  partly  above  and  partly  below 
ground,  yet  there  was  no  exemption  from  rate- 
ability  on  that  account  as  the  parts  above  and 
the  parts  below  formed  one  subject-matter,  and 
that  as  the  payments  were  made  for  the  use  of 
the  sewers,  their  rateability  was  established. 

Tstradyfodwg  and  Pontypridd  Maiyi  Sewerage 
Board  v.  Newjwrt  Assessment  Committee  ([1901] 
1  K.  B.  406)  foUowed. 

Decision  of  Div.  Ct,  (74  J.  P.  129  ;  8  L.  G.  R. 
287)  affirmed. 

West  Kent  Main  Sewerage  Board  r.  Dart- 
[ford  Union  Assessment  Committee  and 
Overseers  of  Crayford,  Same  r.  Dart- 
ford  Union  Assessment  Committee  and 
Overseers  op  Dartford,  Same  v.  Dart- 
ford  Union  Assessment  Committee  and 
Overseers  of  Bexley,  74  J.  P.  292 ;  8 
L.  G.  R.  677— C.  A. 

12.  Sewers — Partly  Above  and  partly  Below 
Ground— M  Payments  for  Use.]— The  D.  V. 
Main  Sewerage  Board,  under  statutory  powers, 
constructed  a  sewer  from  W,,  joining  the  W.  K. 
Main  Sewerage  Works  at  D.  The  sewer  passed 
through  a  number  of  parishes,  and  was  partly 
above  and  partly  below  ground,  but  was  wholly 
below  ground  in  the  parishes  in  respect  of  which 
appeals  were  brought.  The  expenses  of  the  D. 
V.  Main  Sewerage  Board  were  raised  out  of  a 
common  fund  contributed  to  by  their  constituent 
authorities,  but  no  other  payments  beyond  such 
contributions  were  received  by  the  D.  V.  Main 
Sewerage  Board. 

Held — that  although  the  sewer  was  above 
ground  in  some  parishes  in  regard  to  which  there 
was  no  appeal,  yet,  inasmuch  as  no  payments 
were  made  for  its  use  by  non-constituent 
authorities,  it  was  not  rateable  in  the  parishes  in 
respect  of  which  appeals  were  brought. 

Darenth  Valley  Main  Sewerage  Board 
[v.    Dartford    Union    Assessment    Com- 
mittee AND  Overseers  of  Darenth.   74 
J.  P.  129— Div.  Ct. 
VI.  SEWER  BATE. 

13.  Town  Divided  into  Separate  Drainiiig  Dis- 
tricts—  General  Bate  Levied  on  Whole  Area,  and 
not  on  Districts  Separately— Validity— Towns 
Improvement  Act,  1847  (10  &  11  Vict.  <-.  34), .<?.?.  23, 
29,  and  179.]— Where  a  town  or  district  is  divided 
into  separate  drainage  districts  under  sect.  23  of 
the  Towns  Improvement  Act,  1847,  a  general 
sewer  rate  under  sect.  29,  made  for  the  purpose 
of  maintaining  and  cleaning  sewers,  may  be  levied 
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VI.  Sewer  Kate — Continued. 
generally  upon  the  whole  drainage  area,  and  need 
not  be  levied  separately  in  respect  of  the  separate 
drainage  districts. 

SuRBiTON Urban  District  Council  i-.Upjohn, 
[102  L.  T.  736  ;  74  J.  P.  3U  ;  8  L.  G.  R.  786 
— Div.  Ct. 
VII.  RECTOR'S  RATE. 

(No  paragraphs  in  iliis  vol.  of  the  Digest.] 
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I.  General 511 

II.  Estates  Tail. 

{a)  General 511 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest.] 

(6)  Disentailing         .         .         .         .511 

III.  Land  Transfer    ....    513 

IV.  Merger 5H 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Descent  and  Distribu- 
tion ;  Dower  ;  Executors,  No.  17  ; 
Highways,  No.  4  ;  Limita- 
tion OP  Actions,  No.  3  ;  Mort- 
gage ;  Partition  ;  Perpetuities  ; 
Powers  ;  Sale  of  Land  ;  Settle- 
ments ;  Trusts,  No.  11;  Wills, 
XXIIL,  and  No.  37. 

I.  GENERAL. 

1.  Executonj  Gift  Over  on  Default  or  Failure 
of  Issue — Issve  Attaining  Twenty-one — Equitable 
Estate  in  Fee — Conveyancinj  Act,  \%^2  {io  k.  iQ 
Vict.  c.  39),  s.  10.]— The  "words  "  entitled  to 
land  "  in  sect.  10  of  the  Conveyancing  Act,  1882, 
whereby  an  executory  limitation  over  on  default 
or  failure  of  issue  is  rendered  void  as  soon  as 
there  is  living  of  that  issue  any  one  who  has 
attained  the  age  of  twenty-one,  are  not  confined 
in  their  meaning  to  "legally  entitled  to  land," 
and  the  section  applies  to  an  equitable  fee 
simple. 

In  re  Shrubb,   Shrubb   r    Shrubb.   [1910] 
[W.  N.  113  ;  45  L.  J.  N.  C.  390  ;  129  L.  T.  Jo. 
182— Eady,  J. 
II.  ESTATES   TAIL. 

See  also  Perpetuities,  No.  2  ;  Settle- 
ments, No.  4. 

(a)  General. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Disentailing. 

2.  Infant  Tenant  in  Tail  in  Femainder — Main- 
tenance— Order  of  Court — Biseritailing  Deed  hy 


Way  of  Mortgage — Jurisdiction.] — The  Court  has 
no  power  to  direct  a  disentailing  deed  by  way  of 
mortgage  of  the  estate  of  an  infant  tenant  in 
tail  in  remainder. 

In  re  Hamilton  ((1885)  31   Ch.  D.  291)  and 
Cadman  v.    Cadman   ((1886)    33    Ch.   D.  397) 
followed. 
In  re  Hambrough's  Estate,  Hambrough  v. 

[Hambrough,  [1909]  2  Ch.  620  ;  79  L.  J.  Ch. 

19  ;  101   L.T.  521  ;  53  Sol,  Jo.  770— Warring- 
ton, J. 

/See  S.  C.  under  Infants,  No.  3. 

3.  Misponception  of  Person  Disentailing — Con- 
sent of  Protector  of  Settlement — Intention  of  Per- 
son Disentailing — Fines  and  Recoveries  Act,  1833 
(3  &  4  Will.  4,  c.  74),  ss.  42,  43.]— A  person 
believing  himself  to  be  entitled  to  certain  estates 
as  tenant  in  tail  male  or  tenant  in  tail  in 
possession  executed  a  disentailing  assurance,  by 
which  he  purported  to  discharge  the  property 
"  from  all  estates  in  tail  male  or  in  tail  .  .  . 
and  all  estates,  rights,  interests  and  powers  to 
take  effect  after  the  determination  or  in  de- 
feasance of  such  estates."  It  was  subsequently 
decided  that  he  was  entitled  to  a  life  estate  in 
the  property  with  remainder  to  his  sons  in  tail 
male,  with  remainder  to  himself  in  tail  general. 
He  died  without  leaving  issue,  and  it  was  now 
contended  that  as  he  did  not,  at  the  time  of 
executing  the  deed,  know  the  nature  of  the 
estate  to  which  he  was  entitled,  he  could  not 
have  given  his  consent  as  protector  of  the  settle- 
ment, and  had,  consequently,  only  created  a 
base  fee  so  as  to  bar  his  own  issue. 

Held — that  on  the  true  construction  of  the 
disentailing  assurance,  and  in  the  events  that  had 
happened,  his  misconception  of  his  legal  position 
was  immaterial. 
In    re    Wilmer,   Deceased,   Wingfield  v. 

[Moore,  [1910]  2  Ch.  Ill  ;  79  L.  J.  Ch.  617  ; 
102  L.  T.  723  ;  54  Sol.  Jo.  563— Parker,  J. 

4.  Will — Construction — Estate  Tail  in  Posses- 
sion—  Cutting  Down  Clause — Disentailing  Deed 
— Accumidaiions.] — A  testator  left  his  residuary 
real  estate  to  trustees  in  strict  settlement,  with 
an  accumulation  clause  before  the  first  estate  tail 
for  the  benefit  of  the  person  or  persons  who 
should  at  the  expiration  of  a  period  be  entitled 
under  the  trusts  and  limitations  of  his  will  to 
the  possession  and  enjoyment  of  the  real  estate 
thereby  devised.  On  the  vesting  of  the  first 
estate  tail  in  the  plaintiff  (but  before  the  period 
had  expired),  the  plaintiff  barred  the  entail. 

Held — that  the  interest  of  the  trustees  was 
merely  in  the  nature  of  a  charge  ;  that  the  plain- 
tiff was,  ever  since  his  estate  tail  vested,  in 
possession  and  enjoyment  under  the  will  ;  that, 
therefore,  even  if  the  disentailing  deed  had  not 
put  an  end  to  the  trust  for  accumulation,  the 
plaintiff  and  his  heirs  and  assigns  were  now  the 
only  persons  who  could  become  entitled  to  the 
accumulations  ;  and  that,  therefore,  the  plaintiff 
was  entitled  to  enter  into  possession  and  receive 
the  income  of  the  property. 
In  re   Teevanion,   Trevanion  r.   Lennox, 

[1910]  2  Ch.  538  ;  103  L.  T.  212  ;  54  Sol.  Jo. 
749 — Joyce,  J. 
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II.  Estates  Tail— Cuidiimed. 

5.  Disentailing  Deed — Habendum — Rectifica- 
tion— Jurisdiction — Construction — Fines  and  Re- 
coveries Act,  1833  (3  &  4  Will.  4,  c.  74),  ,s.  47— 
Fines  and  Recoveries  (^Ireland')  Act,  1834  (4  &  5 
Will.  4,  c.  92),  .>(.  i^—Gmteyancing  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  51.]— Sect.  47  of  the 
Fines  and  Eecoveries  Act,  1833  (sect.  45  of  the 
Irish  Act  of  1834),  while  prohibiting  the  Court 
from  transforming,  by  the  application  of  any 
equitable  doctrine,  a  deed  which,  according  to 
its  legal  construction,  is  ineiiective  to  bar  an 
entail,  into  a  valid  disentailing  assurance,  does 
not  take  away  the  general  jurisdiction  of  a 
Court  of  Equity  to  rectify  a  disentailing  deed, 
so  as  to  bring  its  provisions  into  conformity 
with  the  actual  intention  of  the  parties. 

Held — that,  having  regard  to  the  terms  of 
the  deed  in  question,  the  words  "in  fee"  were 
capable  of  being,  and  should  be,  construed  as 
meaning  "in  fee  simple";  and,  accordingly, 
that,  under  sect.  51  of  the  Conveyancing  Act, 
1881,  the  deed  was  effectual  to  pass  an  estate  in 
fee  simple. 

Hall-Dare  v.  Ilall-Dare  (1885)  (31  Ch.  D. 
2r>r)a.m\  Banltesx.  Small  ((1887)  (36  Ch.  D. 
716)  considered.  In  re  Ethel  and  Mitchell 
and  Butler's  Contract  ([1901]  1  Ch.  945)  distin- 
guished. 

In  re  Ottley's  Estate,    [1910]  1  I.  R.   1— 
[Wylie,  J.,  Ireland. 
III.  LAND  TEANSFER. 

6.  Restrict  ice  Conditions— Building  Scheme— - 
Effect  of  Registratiun^Land  Transfer  Act,  1875, 
s.  Si— Land  Transfer  Act,  1897  (60  &  61  Vict. 
c.  6.5),  Sched.  J.] — Registration  under  sect.  84  of 
the  Land  Transfer  Act,  1875,  as  amended  by 
Sched.  I.  of  the  Land  Transfer  Act,  1897,  of 
restrictive  conditions  binding  registered  land, 
does  not,  of  itself,  whether  by  virtue  of  the  Acts, 
or  as  evidence  of  a  building  scheme,  render  the 
conditions  enforceable  by  or  against  purchasers 
of  different  portions  of  the  registered  land,  where 
there  is  no  building  scheme  in  fact. 

Decision  of  Warrington,  J.  ([1910]  1  Ch.  84  ; 
101  L.  T.  558  ;  26  T.  L.  E.  87  ;  54  Sol.  Jo.  65) 
alBrnied. 
WiLLE   r.    St.   Johx,    [1910]   1    Ch.   325;    79 

[L.  J.   Ch.  239  ;  102  L.  T.  383  ;  26  T.  L.  R. 
405  ;  54  Sol.  Jo.  269— C.  A. 

7.  Registered  Leasehold — 3Iortgage  hy  Sub- 
demise — Sale  by  Mortgagee — Duty  of  Vendor  to 
Get  Himself  Registered  as  Proprietor — "  Regis- 
tered Land  " — Land  Tramfer  Act,  1897  (60  &  61 
Vict.  c.  65),  s.  16  (2).]— The  owner  of  a  lease- 
hold interest  in  certain  houses  mortgaged  them 
by  way  of  sub-demise  for  the  residue  of  the  term 
less  the  last  day  thereof.  The  assignee  of  the 
mortgagor  procured  himself  to  be  put  as  pro- 
prietor of  the  term  on  the  leasehold  register  at 
the  Land  Registry.  The  assignee  of  the  mort- 
gagee having  died,  his  executor  sold  the  term, 
less  the  last  day  thereof,  under  his  statutory 
power  of  sale.  The  purchaser  required  that  the 
vendor  should  at  his  own  expense  procure  him- 
self to  be  registered  as  proprietor  of  the  land,  so 
as  to  be  able  to  execute  a  proper  transfer  to  the 

Y.D. 


vendor,  and  so  as  to  be  able  to  give  the  vendor 
authority  to  inspect  the  register. 

Held — that  as  the  land  was  registered  for  the 
whole  of  the  residue  of  the  term,  and  as  the 
vendor  was  only  selling  a  portion  of  that  term, 
he  was  not  selling  registered  land  within  the 
meaning  of  sub-sect.  2  of  sect.  16  of  the  Land 
Transfer  Act,  1897,  and  that  therefore  the  pur- 
chaser could  not  insist  upon  his  requisitions. 
In  re  Voss  and  Saunders'  Contract,  [191lJ 

[1  Ch.  42  ;  [1910]   W.  N.  217  ;  80  L.  J.    Ch. 

33  ;     103    L.  T.    493  ;     55    Sol.    Jo.    12— 

Warrington,  J. 

IV.  MERGER. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
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See  Evidence  ;  Revenue. 


RECEIVERS. 

I.  In  Partnership  Proceedings    . 
II.  By  Way   op  Equitable  Execu- 


tion    . 
III.  In  General 
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See  Bankruptcy;  Companies,  Nos.  37 
38,  39  ;  Landlord  and  Tenant, 
No.  6  ;  Metropolis,  No.  21  ;  JVIort- 
GAGE  ;  Practice  and  Procedure  ; 
Solicitors,  Nos.  3,  16. 

I.  IN  PARTNERSHIP  PROCEEDINGS. 

1.  Receiver  and  Manager — Partnership  Action 
— Receiver  s  Right  to  Indemnity. ~\ — A  receiver 
and  manager  who  has  been  appointed  by  the 
Court  in  an  action — for  example,  a  partnership 
action — is  not  a  trustee,  nor  is  he  the  agent  of 
the  parties,  and  he  cannot  look  to  them,  but  only 
to  the  assets  under  the  control  of  the  Court, 
for  indemnity  in  respect  of  expenditure  pro- 
perly incurred  by  him.  The  fact  that  he  has 
been  appointed  by  consent  of  all  parties  makes 
no  dilference  in  this  respect. 

BOEHM   r.   GOODALL,    [1910]     W.    N.  259  ;  27 
[T.  L.  R.  106  ;  55  Sol.  Jo.  108— Warrington,  J. 

II.  BY  WAY  OF  EQUITABLE  EXECUTION. 

See  Wills,  No.  32. 

III.  IN  GENERAL. 

2.  Receiver  —  3Iotion  for  Ajjpointment  of 
Receiver — Death  of  Sole  Defendant — Abatement 
of  Action.']— On  the  death  of  a  sole  defendant 
after  a  motion  has  been  launched  for  a  receiver 
in  respect  of  property  alleged  to  be  in  his  hands 
as  trustee,  the  Court  has  jurisdiction,  in  spite  of 
the  abatement  of  the  acti(ju  caused  by  his  death, 
to  appoint   a  receiver   to   protect  the  property 
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III.  In  General — Contiimcd. 

pending  the  constitution  of  a  representative  of 

the  deceased. 

Re  Parlier,  Cash  y.  Parher  ((1879),  12  Ch.  D. 
293)  followed. 

In  be  Clark,  Clark  v.  Clark,   [1910]  W.  N. 
'[234  ;  55  Sol.  Jo.  6i— Warrington.  J. 


RECEIVING   STOLEN 
GOODS. 

See  Criminal  Law  and  Procedure. 


BECEIVEES. 

RELEASI^. 
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RECOGNISANCES. 

See  Criminal  Law  and   Procedure  ; 
Magistrates. 


RECREATION    GROUNDS. 


See  Oi'EN  Spaces. 


RECTIFICATION    OF 
INSTRUMENTS. 

See  Contracts. 


REFORMATORIES. 

See  Prisons  and  Reformatories. 


REGISTRATION  OF  BIRTHS, 

MARRIAGES,   AND 

DEATHS. 

See  Executors  and  Administrators  ; 
Husband  and  Wife  ;  Infants  ; 
Poor  Law. 


REGISTRATION   OF   LAND. 

See   Real    Property    and   Chattels 
Real.  III. 


See  Contract  ;    Powers  ;    Real  Pro- 
perty; Trust. 


REMAINDER. 


See   Real    Property   and    Chattels 

REAt,. 


REMOTENESS. 

See  Perpetuities. 


RENT. 


Set.  Landlord  and  Tenant. 


RENT-CHARGES 
ANNUITIES. 

1.  Rent-Charges   . 
II.  Annuities 


AND 


COL. 
.   51G 

.  517 


REGISTRATION  OF  VOTERS. 

See  Elections:. 


I.  RENT-CHARGES. 

See  ahv  Xo.  3,  hi/rn  ;  HIGHWAYS,  No.  4  ; 
Limitation  of  Actions,  No.  2  ; 
Local  Government,  No.  12; 
Powers,  No.  12. 

1.  Jotnliire — Arrears  —  Sale  of  Projferty 
Ckai'f/ed  with  Juinture — Charge  on  Proceeds  of 
Sale — Cajjital  or  Income  —  Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  s.  21,  sub-s.  2.]— 
Where  a  jointure  rent-charge  is  charged  upon 
land  which  is  subsequently  sold,  the  Court  lias 
jurisdiction  to  order  the  arrears  of  the  jointure 
to  be  paid  out  of  the  proceeds  of  sale,  and  the 
Court  in  the  exercise  of  its  discretion  will  make 
such  an  order  without  prejudice  to  the  question 
out  of  what  fund  such  arrears  are  ultimately  to 
be  paid. 

The  Settled  Laud  Act,  1882,  s.  21,  sub-s.  2, 
applies  to  tire  arrears  of  a  jointure  rent-charge 
on  the  settled  land. 

Dicta   in  In  re  KnatcIihidVs  Settled  Estate 
((1884)  27    Ch.   D.  349)  and  in  In  re  Frewen 
((1888)  38  Ch.  D.  383)  distinguished. 
In  re  Duke  of  Manchester's  Settlement, 

[1910]  1  Ch.  106  ;  79  L.  J.  Ch.  48  ;  101  L.  T. 
892  ;  26  T.  L.  R.  5  ;  53  SoL  Jo.  868— Eve,  J. 

2.  Mortgage  of  Land  subject  to  Rent-charge — 
Mortgagee  not  taking  Possession — Liability  of 
Mortgagee  for  Rent-charge  as  Terre-tenant.^ — ■ 
The  defendant  was  mortgagee  of  freehold  land 
subject  to  a  chief  rent  vested  in  the  plaintiff. 
The  mortgagor  having  made  default  in  payment 
of  the  mortgage  interest  the  defendant  appointed 
a  receiver  under  the   Conveyancing  Act,    1881. 
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I.  Rent-charges — Continued. 
The  plaiutiff  beiug  unable  to  get  the  rent  from 
the  mortgagor,  brought  an  action  to   recover  it 
from   the  defondant,   the  mortgagee,    as  terre- 
tenant  of  the  land. 

Held — that  the  defendant,  being  as  mort- 
gagee the  legal  owner  of  the  land,  and  by  the 
mortgagor's  default  entitled  to  take  possession 
at  any  time  he  chose,  was  the  terre-tenant  and 
liable  for  tbe  rent,  although  he  had  never  been 
in  actual  possession. 

CUNDIFF  C.    FiTZSIM.MONS,  [1910]    W.    X.   1'70  ; 
[13UL.  T.  Jo.  152— Div.  Ct. 

II.  ANNUITIES. 

See  (iho    Executors,  No.  19  ;   Settle- 
ments, No.,. 5  ;  Wills,  Nos.  4:9,  50. 

3.  Dreil  of  Gricnt —  Construction — Annuity 
Chargcil  on  Easements  and  Cluittels — Redlty  or 
PersonaUij.l^ — By  an  indenture  of  grant  dated 
August  litb,  1827,  R.  B.,  the  tenant  for  life  of 
one  eighth  share  in  certain  realty  and  personalty 
constituting  the  old  Chester  Waterworks,  joined 
with  the  owners  of  the  other  seven  shares  in  con- 
veying such  waterworks  to  tbe  City  of  Chester 
Waterworks  Company.  The  grant  contained  a 
recital  to  the  efEect  that  the  consideration  for  the 
grant  had  been  agreed  at  the  annual  sum  of 
£500  to  be  payable  for  ever  by  quarterly  pay- 
ments to  be  secured  as  therein  mentioned  and  to 
be  divided  between  the  grantors,  their  respective 
executors,  administrators,  and  assigns  according 
to  their  shares  and  interest  in  the  waterworks. 
The  property  granted  consisted  mainly  of  ease- 
ments, or  rights  in  the  nature  of  easements,  and 
of  personal  chattels  ;  but  it  was  not  clear  that 
it  comprised  any  corporeal  as  opposed  to  in- 
corporeal herctUtamcnts,  though  there  were 
words  sufficient  to  pass  such  corporeal  heredita- 
ments (if  any)  as  formed  part  of  the  old  Chester 
Waterworks. 

Held — that  the  indenture  according  to  its 
true  construction  was  intended  to  create  and, 
so  far  as  it  operated  at  all,  did  in  fact  create 
an  annuity  charged  on  the  statutory  under- 
taking of  the  company,  and  was  not  intended 
to  create  and  did  not  create  a  rent-charge 
arising  out  of  such  corporeal  hereditaments  (if 
any)  as  were  comi)rised  therein,  antl  that  such  an 
annuity  was  personalty,  antl  not  realty. 

In  he  Baxter,  Malling  c.  Addison,  103  L.  T. 
[427  ;  27  T.  L.  R.  28— Parker,  J. 


RES  JUDICATA. 

See  Estoppel. 


RESPONDENTIA. 

See  Shipping  and  Navigation. 


RESTITUTION 
PERTY. 


OF        PRO- 


See  Criminal   Law  and 
Bawnbroker. 


Broceduke  ; 


RESTRAINT  OF  TRADE. 

See  Trade  and  Trade  Unions. 


RESTRAINT    ON   ANTICIPA- 
TION. 

(S'ee  Husband  and  Wife,  No.  4o  ;  Trusts. 


RETAINER. 


See  Barristers  ;   Executors  ;  Solici- 
tors. 


RETURNING  OFFICER. 

See  Elections. 


REPAIRS     AND      IMPROVE- 
MENTS. 

See  Landlord  and  Tenant  ;  Settle- 
ments. 


REPLEVIN. 

.S(Y'  Distress. 
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(f)   Insurance  Policies 
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[No  paragraphs  iu  this  vol.  of  the  Digest,] 

(.7)  Mortgage 

[No  paragraphs  in  this  vol.  of  the  Ldgost,] 
(h)  Proprietary  and  otlier  Medicines 

(0   Eeceipt 
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(/t)  Settlement 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(/)   Miscellaneous     .        .        .        . 


vehicle   to   market    for   the   purpose  of  selling 

COL.    goods  at  such  market,  does  not  make  the  vehicle 

-23    taxable,  if  otherwise  exempt. 

523    Cook   r.  Hobbs,   [1911]    1    K.   B.    14;  [1910] 

[W.  N.  219  ;  103  L.  T,  566— Di v.  Ct. 
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See     also     Animals,    No. 
Duties  ;  Income  Tax 


Death 


I.  EXCISE. 


(a)  Carriage  Duty. 


1. 

for 


••Carriage''' — Exemption — ^lilh  Cart  Used 
\ii)t-c.rei)i2)ted   Purpose — Z'ser   by     Serrant 


tviflioi/t  Knoidcdge  of  Oirnei 
Inland  Uennve  ^<;'/,  '1888  (51  &  52  Vict.  c.  8), 
s.  4  (3).]  —  Tlie  appellants  were  the  owners  and 
occupiers  of,  but  did  not  reside  on,  a  farm  which 
was  managed  fur  them  by  a  bailiff  under  the 
superintendence  of  a  steward  who  resided  some 
considerable  distance  away.  Part  of  the  business 
of  the  farm  was  the  conveyance  of  milk  to  a 
railway  station,  and  for  this  purpose  the  appel- 
lants had  a  four-wheeled  van  whicli  was  usually 
driven  to  and  from  ihe  station  by  a  milkman. 
The  van  had  the  appellants'  names  painted  on 


3.  Exemption  —  Conxtrucfcd   or   Adajrted  for 
Use — Customs  and  Inland  Ilerenuc  Act,  1888(51 
&  52  Vict.  c.  8),  s.  4  (.3).]— The  respondent  kept 
523    a  vehicle  of  the  description  known  as  a  dogcart 
witli  four  wheels.     It  had  seating  accommoda- 
tion for  four  persons,  and  was  fitted  with  rubber 
tyres   and    smart   lamps.     It  was  used  by  liim 
;  for  the  purpose  of  his  business — a  .shoe  manu- 
5-4    facttirer's   agent — to    carry    his    samples.      The 
interior  fittings  had  been  removed,  steel  plates 
had  been  put  on  the  bottom  and  on  the  springs 
to  strengthen  the    vehicle,  and    the   two   back 
seats  removed  to  take  seven  specially  made  cases 
to  carry  the  samples. 

Held — that  there  was  evidence  on  which  the 

magistrate    could   find   that    the    vehicle    was 

adapted   for    use  solely    for  the  conveyance  of 

Customs  and  '  g'JOds  within  sect.  4,  of  tlie   Customs  and  Iidand 

Kevenue  Act,  1888. 

CoLLMAN  v.  Stokes.    In3  L.  T.  .".92;  74  J.  P. 
[473— Div.  Ct. 


(bj  Dealer  in  Plate. 

4.  Jlall-mark  —  Imported  Enamelled  and 
Jewelled  Articles  icith  Foundation  of  Gold  or 
Sih-er— Customs  Act,  1842  (5  i:  6  Vict.  c.  47), 
s.  59.] — Articles  inlaid  with  enamel  or  set  with 
precious  stones  on  a  foundation  of  gold  or  silver 
the  side  and  was  'constructerf^ru'se'for'the  '  '^ported  into  the  United  Kingdom  are  "  plate  " 
couvevance  of  milk  churns  in  the  course  of  the'  'r^^'''}}}'^  "^^""^'''S  ot  sect.  59  of  the  Customs 
appellants'  business  as  dairy  farmers.  On  one  i  ^""^  ^?^2,  .and  nnist  be  assayed,  stamped,  and 
occasion,  without  the  knowledge  of  tlie  api.el-  "lai-^^ed  under  that  section  before  they  are  sold 
lants  or  uf  the  steward  and  for  his  own  purposes,    ??.^^^-"Sed.   or   exposed   to  sale    in  the  Lnited 


the  bailiff  used  the  milk  van.  after  conveying 


Kingdom. 


irgaff  {[imi]  1   K.   B.  95) 

Goldsmiths"  Co.,  103  L.  T.  555— 
[Parker,  J. 

(c)  Male  Servants. 

5.  Porter  at  Flats — ^' House  Porter"" — Customs 
lants.  and  they  were  resi)onsible  for  tlie  user  by  ,  and  Inland  Revenue  Act,  1869  (32  c*c  33  Vict, 
the  bailiff  of  the  van  on  the  day  in  question,  '  c.  14).  ss.  19,  27.] — Two  male  servants  were  em- 
such  user  not  being  for  the  conveyance  of  goods  ;  [Jloyed  as  porters  at  two  blocks  of  flats.  Their 
or  burden  in  the  course  of  trade  or  husbandry  i  substantial  duties  were  to  work  and  clean  the 
within  sect.  4,  sub-sect.  3  of  the  Customs  and  ;  lifts,  to  clean  the  stairs,  steps  and  backyards,  to 
Inland  Revenue  Act,  1888.  \  take  up  coal  and  bring  down  the  dust-bins,  to 


mills  to  the  station,  for  bringing  back  his  wife  ,       Cold-smiths'  Co. 
and  others  from  a  place  of  entertainment.      In  :  followed, 
respect  of  this  user  the  appellants  were  convicted  i  Faberge  r 
of  keeping  and  using  the  milk  van  without  having  - 
a  licence  therefor. 

Held — that   the   conviction  was  right   inas- 
much as  the  milk  van  was  kept  by  the  appel- 


Strutt  r.  Clift 
[W.  N.  212 


IFT.    [1911]    1    K.    B. 

;  74  J.  P.  471  :  27  T. 

L.  G.  K.  98 


1;  [1910] 
L.  R.  14  ;  8 
9— Div.  Ct. 


2.  Exemjition — Const  rticted  or  Adapted  for  Use 
— Capalle  of  Beinq  Used— Cxistoms  and  Inland 
llexenue  Act,  1888  (51  &  52  Vict.  c.  8),  s.  4  (3).] 
— A  vehicle  does  not  cease  to  be  within  the 
exemption  in  sect.  4,  sub-sect.  3,  of  the  Customs  |  wiiiteleu 
and  Inland  Revenue  Act,  1888,  as  being  "  con-  explained 
structed  and  adapted  for  use  and  used  solely  for  | 
the  conveyance  of  any  goods  or  burden  in  the  1  Marchakt 


attend  in  the  hall  and  open  the  doors,  to  call 
cabs  and  carriages,  and  to  cany  luggage. 

Held — that  the  persons  employed  were 
"  house  porters"  within  the  meaning  of  sect.  19, 
and  therefore  ■•  male  servants "  within  the 
meaning  of  sect.  27,  of  the  Customs  and  Inland 
Revenue  Act,  1869,  and  that  the  appellant  was 
bound  to  have  a  licence  for  them. 


V.   Burns   ([1908]    1    K.   B.   705) 


course  of  trade  or  husbandry,"  merely 
can  be  used  for  other  purposes. 

The  mere  fact  that  persons  are  driven  ii 


London    County    Council. 
[1910]   2  K.  B.  379  ;  79  L.  J.  K.  B.  718;  102 
L.  T.  917  ;  74  J.  P.  339  :  26  T.  L.  R.  500  ;  8 
L.  G.  R.  694— Div.  Ct, 
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T.  Excise — CoHtlniied. 

(d)  Publican's  Licence  Duty. 

6.  Annual  Value  of  Premises — Basis  of  Valu- 
ation— Metropolis —  Valuation  {Metropolis)  Act, 
1869  (.32  &  33  Vict.  c.  T^T)  .«.  \:>,  \1— Finance 
(1909-10)  Act,  1910  (10  Edw.  7,  c.  S)  s.  4i  (1).] 
—Sect.  U,  sub-sect.  1,  of  the  Fin.ance  (1909-10) 
Act,  1910,  which  declares  that  in  the  determina 
tion  of  the  annual  value  for  the  purposes  of  the 
excise  licence  duty  "  the  duty  on  the  licence  is 
not  to  be  allowed  as  a  deduction  "  has  altered 
the  method  of  calculation  of  annual  value  of 
licensed  premises  in  the  metropolis  and  the  basis 
of  valuation  under  the  Valuation  (Metropolis) 
Act,  1869,  is  no  longer  applicable.  * 
Wriggleswoeth  v.  R.,  130  L.  T.  Jo.  202— 
[Channell,  J. 
(e)  Saccharin. 
[Xo  p.aragraphs  in  tliis  vol.  of  the  Digpst.] 

(f)  Spirit  Dealers. 
[Ko  paragraphs  in  this  vol.  of  the  Digest.! 

(g)  Tobacco. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  IN  GENERAL. 

7.  Duties  Paid  iinder  Protest — Duties  -not 
Legally  IJ.i-igihle — Petition  to  JRecover — Volun- 
tary Piiyment.']--ln  Wliiteley  \.  Bnrns  {{1^0^ 
1  K.  B.  70,5  ;  77  L.  ,J.  K.  B.  J67  ;  98  L.  T,  836  ; 
72  J.  P.  127  ;  24  T.  L.  R.  319  ;  52  Sol.  Jo.  264— 
Div.  Ct.)  it  was  decided  that  certain  duties  were 
not  exigible.  The  suppliants  now  claimed  re- 
payment of  the  duties  paid  by  them  during  the 
years  in  respect  of  which  they  had  i)rotested 
that  they  were  not  liable. 

Hkld — that  the  case  did  not  come  within  the 
class  of  cases  dealing  with  money  extorted  or 
obtained  colore  officii,  that  the  duties  were  paid 
voluntarily,  and  were  not  recoverable. 

Whitkley,  Ld.  r.  R.,  101  L.  T.  741  ;  20  T.  L.  R. 

[19— Walton,  J. 

8.  Practice  —  Costs  against  Crown.]  —  In 
revenue  cases,  except  in  special  circumstances, 
costs  are  to  be  allowed  against  the  Crown,  if  un- 
successful, as  in  ordinary  cases  between  subject 
and  subject. 

Edinburgh    Life  Assurance  Co.    r.   Lord 

[Advocate,  [1910]  A.  C.  1.53  :  [1910]  S.  C. 

(IT.  L.)  13— H.  L.  (Sc). 

III.  STAMP  DUTIES. 

iSce  also  Dependencies,  No.  22. 

(a)  Bond,  Covenant,  etc. 

9.  Agreement  to  Supply  Electric  Current— 
"  Primary  Security  for  Sum  of  Monei/  at  Stated 
Periods"— Stamp  Act,  1891  (54  &;  55  Vict.  c.  39). 
Sched.  /.] — By  an  agreement  in  writing  a  com- 
pany undertook  to  supply  electric  current  to 
another  company  for  seven  years.  The  con- 
sumers wore  to  pay  a  fixed  charge  per  quarter, 
and  in  addition  \d.  per  Board  of  Trade  unit,  and 


provision  was  made  for  the  increase  or  decrease 
of  the  quarterly  payments  on  the  increase  or 
decrease  of  the  capacity  of  the  supply  company's 
installation. 

Held — that  this  instrument  was  within  the 
words  •'  bond,  covenant,  or  instrument  of  any 
kind  whatsoever,  being  the  only  or  principal  or 
primai'y  security  for  a  sum  of  money  at  stated 
periods  for  a  definite  and  stated  period "  in 
S.^hed.  i.  of  the  Stamp  Act,  1891,  and  therefore 
liable  to  duty  at  the  rate  of  2s.  iUl.  per  cent,  on 
the  total  amount  of  the  minimum  annual  pay- 
ments. 

National  Telephone  Co.  v.  Inland  Revenue 
Commissioners  ([1900]  A.  C.  1)  followed. 

Decision  of  Channell,  J.  ([1909]  1  K.  B.  737  ; 
78  L.  ,J.  K.  B.  374  ;  100  L.  T.  613  ;  73  J.  P.  237  ; 
25  T.  L.  R.  348  ;  8  L.  G.  R.  313)  affirmed. 

County  of  Durham  Electrical  Power  Dis- 

[teibution  Co.,  Ld.  *-.  Inland   Revenue 

Commissioners,    [1909]   2   K.   B.   604 :   78 

L.  J.  K.  B.  1158  ;  lOl  L.  T.  51  ;  73  J.  P.  425  ; 

25  T.  L.  R.  672  ;  8  L.  CI.  R.  1088— C.  A. 

(b)  Conveyance  or  Transfer  on  Sale. 

[No  paragraijhs  in  this  vol.  of  the  Digest.] 

(c)  Capital  of  Companies. 

10.  Increase  of  Nominal  Share  Capital— Power 
of  Shareholder  to  have  Stoch  Converted  into  other 
Stock  of  Double  Nominal  Value — Stamp  Act, 
1891  (54  k,  55  Vict.  c.  39),  s.  113.]— By  the 
Caledonian  Railway  Company's  private  Act, 
1890,  a  holder  of  the  ordinary  stock  of  that 
railway  could  require  the  company  to  convert 
the  whole  or  any  part  of  such  stock  and  to  issue 
to  him  an  amount  of  preferred  and  deferred  con- 
verted ordinary  stock  each  equal  to  the  amount 
of  ordinary  stock  so  converted.  By  the  Cale- 
donian Railway  Act,  1898,  the  Act  of  1890  was 
made  to  apply  to  all  the  ordinary  stock  of  the 
company  issued  under  any  past  or  future  Act  of 
Parliament.  By  the  Caledonian  Railway  Act, 
1899,  the  company  was  authorised  to  raise 
£906,000  additional  capital  by  the  issue  at  their 
option  of  new  ordinary  shares  or  stock,  or  new 
preference  shares  or  stock.  The  railway  com- 
pany delivered  the  statement  required  by 
sect.  113  of  the  Stamp  Act,  1891,  as  to  £906,000, 
but  the  Crown  claimed  that  as  this  could,  under 
the  provisions  of  the  company's  private  Acts,  be 
converted  into  stock  or  shares  of  the  nominal 
value  of  £1,812,000,  the  latter  was  the  amount 
of  nominal  capital  authorised,  and  that,  conse- 
quently, stamp  duty  was  payable  on  that 
amount. 

Held— that  £1,812,000  was  the  increased 
amount  of  the  nominal  share  capital  authorised 
within  the  meaning  of  sect.  113  of  the  Stamp 
Act,  1891,  and  that  stamp  duty  was  payable  on 
that  basis. 

Attorney-General  v.  Caledonian  Ry.  Co., 
[102  L.  T.  358  ;  26  T.  L.  R.  343— Bray,  J. 

(d)  Highway  Agreements. 

(Ko  jiaragraplis  in  this  vol.  of  the  Digest.! 
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III.  stamp  "Dvities  — Clint i7Uird. 

(e)  Insurance  Policies. 

11.  Murine  I/mui'dncc — Open  Cover — Verbal 
A[ireemcnt  Bcferrinq  Question  of  Underwriter's 
IJahility—StampStamp  Act,  1891  (54  &  55 
Vict.  c.  39),  ss.  91—93.  97.]— The  plaintifEs.  having 
effected  a  reinsurance  contract  by  way  of  open 
cover  with  the  defendant,  put  forward  a  policy 
upon  certain  cargo  in  respect  of  which  the 
plaintiffs  had  become  liable  to  pay  a  loss  on 
their  original  policy.  The  defendant  having 
I'efused  to  sign  the  policy  upon  the  ground  that 
the  plaintiffs  had  failed  to  make  all  the  declara- 
tions that  ought  properly  to  have  been  made  by 
Ihem  under  their  cover,  it  was  verbally  agreed 
between  the  parties  that  a  person  should  be 
nominated  to  certify  whether  all  the  declara- 
tions had  or  had  not  "been  made  by  tlie  plaintiffs, 
and  if  the  person  so  nominated  certitiefl  that  all 
the  declarations  had  been  made  by  the  plaintiff's, 
the  defendant  was  to  sign  the  policy  and  pay 
the  loss.  The  person  to  whom  the  reference  was 
made  certified  that  all  the  declarations  had  been 
made,  whereupon,  as  the  defendant  still  refused 
to  sign  the  policy,  the  plaintiffs  sued  him  to 
recover  damages  for  breach  of  the  verbal 
agreement. 

Held— that  the  action  failed  inasmuch  as  it 
was  brought  upon  a  contract  for  sea  insurance, 
which,  as  not  being  in  writing,  was  invalid  by 
reason  of  the  ]n'ovisions  of  the  Stamp  Act,  1891. 
Gexforsikrixgs    Aktieselskabet     (Skan- 

[nixAviA    Reinsurance    Co.    of    Copex- 

HAGEN)  r.  Da  Costa,  [1911]  1  K.  P..  137; 
27  T.  L.  R.  43— Hamihon,  J.  ! 

(f)  Marketable  Security. 

[Ko  rarfigiarlis  in  tliis  vol.  ol  Uie  Digest. 

(g)  Mortgage. 

[No  pnrfigraplis  in  this  vol.  of  the  Digest.] 

(h)  Proprietary  and  Other  Medicines. 

12.  Medicine— Sale  o/"  Blood  Purifier  ''—Ex- 
emptions— Person  loho  has  "  Served  a  Pegular 
Apprenticeshij)" — Ko  Agreement  in  Writing  — 
Medicines  Stamp  Act,  1812  (52  Geo.  3,  ^.  150), 
s.  2,  and  Schedule.'] — An  information  was  laid 
against  the  respondent  for  selling  a  medicinal 
preparation  which  did  not  bear  a  duly  stamped 
paper  cover,  as  required  by  sect.  2  of  the 
Medicines  Stamp  Act,  1812.  The  respondent 
claimed  to  come  within  the  special  exemption 
conferred  by  that  Act  on  any  chemist  or  drug- 
gist "  who  hath  served  a  regular  apprenticeship." 
He  had  in  fact  served  his  father  as  an  apprentice 
under  an  oral  agreement. 

Held — that  an  oral  agreement  together  with 
actual  service  did  not  constitute  the  respondent 
a  person  who  had  "  served  a  regular  apprentice- 
ship "  within  the  special  exemption,  and  there- 
fore that  he  was  liable  to  the  penalty  provided 
by  the  Act. 

KiEKBY  r.  Taylor,  [1910]   1    K.  B.  529  ;    79 

[L.  J.  K.  B.   2G7  ;  102   L.  T.  184  ;  74  J.  P. 

143  ;  2G  T.  L.  E.  246— Div.  Ct. 

(i)  Eeceipt. 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 


(k)  Settlement. 
[No  par.-igiaphs  in  this  vol.  of  the  Uipest.1 

(1)  Miscellaneous. 

13.  Deed  of  Separation—  Weeldij  Payments.  ] — 
A  deed  of  separation  containing  a  covenant  for 
payment  of  a  weekly  sum  should  be  stamped  not 
only  with  the  ad  valorem  duty  of  2s.  Gd.  for  each 
£5 'of  the  weekly  payments,  but  also  with  a  10,<;. 
stamp  as  a  deed  not  otherwise  charged. 
HuLSE  V.  HULSE,  54  Sol.  Jo.  704— County  Court. 


REVERSIONS  AND  REMAIN- 
DERS. 

See  Personal  Property  :    Real  Pro- 
perty AND  Chattels  Real. 


REVISING  BARRISTER. 


,SW'  Election? 


RIGHT  OF  WAY,  etc. 

See  Easements  ;    Highways. 


RIOT. 

Sse  Criminal  Law  and  Procedure. 


RIPARIAN      OWNERS     AND 
RIGHTS. 

See  Fisheries  ;  Waters  and  Water- 
courses. 


RIVERS. 

See  Waters  and  Watercourses. 


ROADS. 

See  Highways,  Streets,  and  Bridges 


ROBBERY. 


See  Criminal  Law  and  Procedure. 
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ROYAL  FORCES. 

/SW!  iiUo  Bankers  and  Banking,  No.  2  ; 
Intoxicating  Liquors,  No.  18 ; 
Master  and  Servant,  No.  19. 

1.  Avnnj  Officer's  Pension — Attachment — ray- 
mnster- GcnernVs  Pa y  Warrant — XeqotiahUity 
—Army  Act,  1881  (44  &  4.5  Vict.  c.  58).  .<;.  141.] 
—Sect.  141  of  the  Array  Act,  1881,  which 
renders  void  every  charge  on  an  army  officer's 
pension,  does  not  apply  to  money  which  has 
been  collected  as  pension  by  the  officer's  bankers, 
but  has  lost  its  character  of  pension  by  being 
reduced  into  possession  by  such  collection. 

A  form  of  receipt,  signed  by  an  officer  for  the 
amount  of  his  pension  due,  having  the  words 
"  This  receipt  must  be  presented  for  payment  by 
a  London  banker,  but  may  be  negotiated  in  the 
country  or  abroad,  and  is  to  be  left  by  the 
banker  at  the  Paymaster-General's  office  one 
day  for  examination,"  is  not  a  negotiable 
instrument. 
Jones  &  Co.  r.  Coventry.  [1909]  2  K.  B.  1029  : 

[79  L.  J.  K.  B.  41  :  101  L.  T.  281  ;  25  T.  L.  R. 
736  ;  53  Sol.  Jo.  734— Div.  Ct. 

See  S.  C.  under  Bankers  and  Banking,  I. 

2.  Rateahility — Premises  Acquired  hi/  County 
Association  for  Purposes  of  Territorial  Forces 
— ■Premises  Orrit/iicd  hij  Officer  for  Purposes  of 
his  Duties — Territorial  and  Reserve  Forces  Act. 
1907  (7  Edw.  7,  c.  9),  ss.  1—4.]— Premises  bond 
fide  acquired  by  a  county  association  under  the 
Territorial  and  Reserve  Forces  Act,  1907,  for  the 
purposes  of  the  Territorial  Forces,  are  premises 
acquired  by  the  Crown  for  Crown  purposes,  and 
as  long  as  an  officer,  by  arrangement  with  the 
county  association,  resides  therein  for  the  pur- 
pose of  his  duties  under  the  Act  of  1907,  such 
premises  are,  as  being  used  for  Crown  purposes, 
exempt  from  rating.  Where,  in  such  circum- 
stances, the  name  of  the  officer  in  occupation  of 
tlie  premises  has  in  fact  been  inserted  in  the 
rate-book,  the  objection  that  he  is  not  liable  to 
be  rated  may  be  taken  before  the  justices  on  an 
application  for  a  distress  warrant. 

WixoN  c.  Thomas,  Lambert  r.  Same,  Bue- 

[EOWS  ;■.  Same,  [1911]  1K.B.43;  27  T.  L.  R. 

35  ;  8  L.  Ct.  R.  1042— Div.  Ct. 
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See    also    BILLS      of      Sale,      No.     1  ; 
Misrepresentation,  No.  1. 

I.  ACCEPTANCE. 

1.  Implied  Condition — ^^Merchantable  Qua- 
lity"— Form  of  Contract  —  ^'■Delivery  as 
Required"  —  Power  to  Sever — Acceptance  of 
First  Consignment — Part  of  Later  Consignment 
Defective — Rigltt  to  Return  Whole  Consignment 
—Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
s.  14.] — The  defendants,  who  were  dealers  in  motor 
accessories,  ordered  a  large  number  of  motor 
horns  of  the  plaintiff,  who  manufactured  them, 
the  order  providing  for  "  delivery  as  required." 
They  were  delivered  by  carriers  nominated  by 
the  defendants  in  nineteen  cases  during  May  and 
June,  1909,  and  in  the  latter  month  the  defen- 
dants inspected  them  and  rejected  all,  except  the 
first  instalment,  on  the  ground  that  a  great  pro- 
portion of  the  horns  were  unsaleable  on  account 
of  being  dented  and  of  faulty  manufacture.  An 
action  to  recover  the  price  of  the  goods  was 
referred  to  an  official  referee,  who  found  that 
many  of  the  horns  had  sustained  injury  owing 
to  insufficient  packing  ;  that  some  were  defective 
through  careless  work  ;  and  that  some  required 
polishing  and  other  work  to  make  them 
merclaantable  ;  but  as  the  injured  or  defective 
horns  could  have  been  made  merchantable  at  a 
very  slight  cost,  ho  declined  to  find  that  the 
goods  as  an  entire  consignment  were  unmer- 
chantable, and,  subject  to  an  allowance  in  respect 
of  the  injuries  and  defects  above  mentioned,  lie 
gave  judgment  for  the  plaintiff  witli  costs. 

Held — that  the  terms  of  the  order  showed 
that  it  was  contemplated  that  the  goods  should 
not  all  be  delivered  at  one  time,  but  from  time 
to  time,  and  that,  therefore,  the  acceptance  of  a 
prior  instalment  was  not  a  bar  to  the  rejection  of 
tlic  remainder  ;  that,  subject  to  the  rule  de 
minimis,  the  vendor  must  prove  that  he  had 
delivered  or  tendered  all  the  goods  in  a  mer- 
chantable condition  ;  and  that,  although  a  large 
proportion  of  the  goods  in  dispute  were  in  a 
merchantable  condition,  the  defendants  had  a 
right  to  reject  the  whole  of  them. 

Tarling  v.  O'Riordan  ((1878)  2  L.  R.  Ir.  82) 
approved. 

Decision  of  Div,  Ct.  reversed. 
Jackson  r.  Rotax  Motor  and  Cycle  Co., 

[1910]  2  K.  B.  937  ;  80  L.  J.  K.  B.  38  ;  103 
L,  T.  4U— C,A. 
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I.  Acceptance — Continued. 

2.  Condition— Biglit  of  Rejection— Act  Incon- 
sident  loith  Ownership  of  Seller— Sale  of  Goods 
Act.  1S93  (5()  &  57  Vict.  c.  71),  s.  35.]— A  firm 
of  engineers  contracted  to  supply  two  feed  tanks 
to  a  firm  of  shipbuilders  for  a  tug  which  the 
latter  were  building  for  the  Admiralty.  It  w^as 
a  condition  of  the  contract  that  the  tanics  were 
to  be  made  "to  British  Admiralty  latest  tests 
and  requirements."  Owing  to  some  misunder- 
standing betwe'en  the  parties  the  tanks  were 
delivered  to  the  shipbuilders  without  having 
been  tested  by  the  Admiralty  inspector.  The 
shipbuilders,  assuming  that  this  had  been  done, 
built  them  into  the  vessel  without  further 
inquiry,  and  closed  up  the  engines.  A  week 
later  the  tanks  were  inspected  by  the  Admiralty 
officer,  and  rejected. 

Held— that  as  the  shipbuilders  had  built  the 
tanks  into  the  vessel  without  ascertaining,  as 
they  might  have  done,  whether  the  contract  con- 
dition had  been  complied  with,  they  were  barred 
from  rejecting  them,  and  that  accordingly  they 
were  liable  for  the  price. 

Meghan   &   Sons,  Ld.  v.  Bow,   M-Lachlan 
[&  Co.,  Ld.,  47  Sc,  L.  R.  650— Ct.  of  Sess. 

II.  CONDITIONS. 

See  also  I.,  stq)ra. 

3.  Implied  Condition— Motor  Omnibuses— Fit- 
ness for  Particular  Purpose — Patent  or  Trade 
^Tame—Sale  of  Goods  Act,  1893  (56  &  57  Vict. 
^.71)..?.  14  (1).]— The  plaintiffs  ordered  from  the 
defendants  six  20  to  40-h  p.-'  Fiafmotor  omnibus 
chassis.  The  defendants  were  told  that  the 
omnibuses  were  required  for  heavy  passenger 
traffic  at  Bristol. 

Held— that  such  a  statement  of  purpose  was 
sufficient  to  show  that  the  plaintiffs  relied  upon 
the  defendants'  skill  or  judgment;  that  on  the 
evidence  there  w^as  ample  evidence  to  show  that 
the  plaintiffs  did  in  fact  rely  upon  the  defen- 
dants' skill  or  judgment ;  that  there  was  an 
implied  condition  that  the  omnibuses  should  be 
reasonably  fit  for  the  declared  purpose  ;  and 
that  the  defendants  were  not  entitled  to  rely 
upon  the  proviso  to  sect.  14,  sub-sect.  1,  of  the 
Sale  of  Goods  Act,  1893,  as  the  contract  was  not 
for  the  sale  of  the  omnibuses  under  a  patent  or 
ti'ade  name. 

Decision  of  Lawrance,  J.,  affirmed. 
Bristol    Tramways  and  Carriage  Co.  v. 

[Fiat  Motors,  Ld.,  [1910]  2  K.  B.  831  ;  79 

L.  J.  K.  B.  1107  ;  103  L.  T.  443  ;  26  T.  L.  R. 
629— C.  A. 

III.  CONSTRUCTION. 

See  No.  1,  siipra. 

IV.  DAMAGES. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

V.  FORMATION  OF  CONTRACT. 

4.  Goods  Exceeding  £10  in  Value — Hayr  ch — 
Constructive  Delivery  and  Receipt — Sale  of  Goods 
Act,   1893   (56   &   57  Vict.   c.  71),  s.   4.]— The 


plaintiff  agreed  to  buy  from  the  defendant,  a 
farmer,  a  standing  hayrick  for  £100.  The  plaintiff 
was  to  send  his  men  to  tie  and  press  the  hay, 
and  the  defendant  was  to  cart  it  to  the 
nearest  railway  station.  Before  the  plaintiff 
had  sent  to  cut  the  hay,  the  defendant  sent  him 
a  telegram  saying  "  Don't  send  press.  Am 
writing,"  and  a  letter  asking  him  to  give  up 
possession  of  the  hay.  The  plaintiff  declined  to 
do  so,  and  the  defendant  refused  to  let  (he 
plaintiff  have  the  hay. 

Held — that  the  contract  w^as  one  to  which 
the  principle  of  constructive  delivery  and  receipt 
was  applicable,  and  that  the  telegram  and  letter 
of  the  defendant  constituted  evidence  of  such 
constructive  delivery  and  receipt,  and  the 
plaintiff  accordingly  was  entitled  to  damages  for 
breach  of  contract. 
NiCHOLLS  (-.White,  130 L.  T.  Jo.  128— Div.  Ct. 

VI.  MISCELLANEOUS. 

5.  Utq>aid Seller's Riyhf of  Lien^T'nascertained 
Goods— Acceptance  of  Delivery  Orders — Assent 
to  Sub-sale— Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  e.  71),  s.  47.] — In  the  case  of  unascertained 
goods,  the  mere  assent  by  the  unpaid  seller  to  the 
fact  of  a  sale  or  other  disposition  thereof  by  the 
buyer  does  not  deprive  such  unpaid  seller  of  his 
right  of  lien  under  sect.  47  of  the  Sale  of  Goods 
Act,  1893.  The  assent  contemplated  by  that 
section,  which  will  have  the  effect  of  excluding 
such  right  of  lien  in  the  case  of  unascertained 
goods,  must  be  given  under  circumstances  which 
show  that  the  unpaid  seller  assented  to  the  sub- 
purchaser being  entitled  to  get  delivery  of  the 
goods  free  from  any  lien  under  the  original 
contract. 

Mordaunt  Brothers  v.   British  Oil  and 
[Cake  Mills,  Ld.,  [1910]  2  K.  B.  502  ;  54 
Sol.  Jo.  654  ;  15  Com.  Cas.  285— Pickford,  J. 
See  S.  C,  No.  7,  infra. 

6.  Unpaid  Seller's  Riqld  of  Lien — Assent  to 
Sub-sale— Sale  of  Goods  Act,  1893  (56  &  57  Vict. 
c.  71),  ss.  29,  41,  47.]— The  plaintiffs,  through 
one.T.,  who  was  acting  for  them  in  the  matter, 
bought  three  old  boilers  which  Ijelonged  to  and 
were  in  the  possession  of  a  paper  company. 
While  the  boilers  still  remained  on  the  premises 
of  the  paper  company  T.  sold  them  to  H.  for 
£60,  on  the  terms  that  £20  should  bo  paid  before 
the  removal  of  the  first  boiler,  and  the  balance 
of  £40  by  December,  1909  ;  and  in  October, 
1909,  T.,  by  letter,  informed  the  paper  com- 
pany of  the  sale  to  H.  Subsequently  H.  sohl  the 
boilers,  which  still  physically  were  in  the  paper 
company's  possession,  to  the  defendants  and 
paid  £10  on  account  to  T.,  but  paid  no  more. 
There  was  no  acknowledgment  by  the  paper 
company  to  H.  that  they  held  the  boilers  on  his 
behalf. 

Held — that  the  plaintiffs  were  not  precluded 
from  setting  up  their  right  of  lien  as  unpaid 
sellers  by  the  fact  that  they  had  througli  T. 
informed  the  paper  companj^  of  the  sale  to  H. 
Poulton  &  Son  c  Anglo-American  Oil 
[Qo.,  Lp.,  27  T.  L.  R.  38— Channell,  J. 
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VI.  Miscellaneous —  Cantinued. 

7.  Course  of  Business — DeUvery  Orders — Es- 
ioppel— Lien—Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71),  s.  47.] — A  firm  called  Crichton 
Brothers  were  in  the  habit  of  purchasing  oil 
from  the  defendants,  and  in  the  case  of  several 
purchases  the}'  had  brought  a  delivery  order  to 
the  plaintiffs  in  the  following  form  : — "  Messrs. 
The  British  Oil  and  Cake  Mills,  Ld.  Please 
deliver  to  Messrs.  Mordauut  Brothers  or  order  two 
tons  boiled  linseed  oil  in  pipes  e-v  our  contract. 
(Signed),  Crichton  Brothers."  On  receipt  of 
delivery  order  the  plaintiiTs  would  advance  to 
Crichton  Brothers  an  amount  equal  to  about  90 
per  cent,  of  the  value  of  the  oil  mentioned  in 
the  order.  The  plaintifis  would  then  indorse  the 
order,  "  Please  wait  cur  orders,"  or  "  Please 
deliver  as  per  instructions  herewith,"  and  send 
the  order  thus  indorsed  to  the  defendants,  who 
in  some  cases  notified  the  plaintiffs  that  it  was 
in  order,  and  in  others  omitted  to  communicate 
with  them  ;  but  in  all  cases  they  entered  the 
plaintiffs'  name  in  their  books  as  the  persons  to 
whom  or  to  whose  order  the  oil  was  to  bo 
delivered.  On  receipt  of  the  advance  Crichton 
Brothers  would  direct  the  plaintiffs  to  sell  the  oil 
at  once  or  wait  till  it  reached  a  higher  price. 

Held — that  as  upon  the  evidence  the  plain 
tiffs  in  practically  every  instance  had  advanced 
money  to  Crichton  Brothers  before  hearing  from 
the  defendants  whether  the  delivery  orders  were 
in  order  or  not,  they  had  failed  to  establish  a  case 
of  estoppel,  and  the  defendants  were  entitled  to 
exercise  their  lien  and  demand  cash  against 
delivery. 

MoRDAUNT   Brothers  r.  British   Oil  and 

[Cake  Mills,  Ld.,  [1910]  2  K.  B.  502 ;  79 

L.  J.  K.  B.  9fi7  :  103  L.  T.  217  :  54  Sol.  Jo. 

654  ;  15  Com.  Cas.  285— Pickford,  J. 

VII.  NOTE  OR  MEMORANDUM. 

8.  Contract,  not  to  he  Performed  witJt  in  a  Year — 
Necessity  for  Memorandum  or  Xotein  WrHlng — 
Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4.]— Sect.  4 
of  the  Statute  of  Frauds  applies  to  a  contract 
for  the  sale  of  goods  which  is  not  to  be  per- 
formed v/ithin  the  space  of  one  year  from  the 
making  thereof.  Such  a  contract  is  therefore 
unenforceable  unless  there  is  some  memorandum 
or  note  thereof  in  writing  signed  by  the  party  to 
be  charged  therewith,  or  by  some  person  autho-  j 
rised  by  him. 

Prested  Mixers  Gas  Indicating  Electric  j 

[Lamp  Co.,   Ld.    v.    Henry  Garner,  Ld.,  i 

[1910]  2  K.  B.  776  :  79  L.  J.  K.  B.  1143  ;  103  I 

L.  T.  223  ;  26  T.  L.  R.  644 ;  54   Sol.  Jo.  750 

—Walton,  J. 

VIII.  PART  PAYMENT. 

[Ko  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  PASSING  OF  PROPERTY  IN  GOODS. 

9.  Sale  or  lleturn — Pledqe  of  (roods — Sale  of 
Goods  Act,  1893  (56  &  57  V'ict.  c.  71),  ss.  18,  25.] 
—On  October  12th,  1909,  the  plaintiffs  delivered 
to  one  M.  a  necklace  on  sale  or  return  ;  but  it 
was  the  intention  of  l)oth  parties  to  that  transac- 
tion that  the  property  should  not  pass  except  on  1 


payment  of  cash  by  M.  on  or  before  October  18th. 
On  October  13th  M.  pledged  the  necklace  with 
the  defendant.  In  an  action  by  the  plaintiffs  to 
recover  the  necklace  from  the  defendant  : — 

Held — that  the  property  in  the  necklace  did 
not  pass  under  sect.  18,  nrle  4,  of  the  Sale  of 
Goods  Act,  1893,  when  M.  pledged  it  to  the 
defendant,  and  that  therefore  the  plaintiff  was 
entitled  to  recover. 

Per  Cozens-Hardy,  M.R. — A  person  who 
obtains  goods  •■  on  sale  or  return "  is  not  in 
possession  of  the  goods  under  an  agreement  to 
buy  them  within  the  meaning  of  sect.  25  of  the 
Sale  of  Goods  Act,  1893. 

Decision  of  Hamilton,  J.  (26  T.  L.  E.  349), 
affirmed. 

Percy  Edwards,  Ld.  r.  Vaughan,  26  T.  L.  R. 
[.54.5— C.  A. 

10.  Fraudulent  JIisrej}rese?itatto)i  by  Buyer — 
Banltruptcij  of  Bui/er — Recorerij  of  Property — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  e.  52),  ss.  43, 
44.] — "Where  a  contract  for  the  sale  of  goods 
is  induced  by  fraudulent  misrepresentations  on 
the  part  of  the  buyer,  the  seller  may  disaffirm 
the  contract  and  retake  possession  of  the  property 
after  a  receiving  order  has  been  made  against 
the  buyer. 

Tilley  r.  Bowman,  Ld.,  [1910]  1  K.  B.  745  ; 

[79  L.  J.  K.  B.  547  ;  102  L.  T.  318  ;  54  Sol.  Jo. 

342  ;  17  Hanson,  97— Hamilton,  J. 

11.  Goods  Delirered  on  Approval — Fraud — 
Voidable  Title — Pledr/e — Estopp>el.'] — The  plain- 
tiffs, on  November  1 8th, 1 909,  handed  a  pearl  neck- 
lace to  one  B.  on  his  representation  that  he  could 
find  a  purchaser  for  it,  on  the  terms  of  an  appro, 
note  which  stated  that  it  remained  the  property 
of  the  plaintiffs  until  invoiced  by  them.  At  the 
same  time  B.  was  told  by  the  plaintiffs  that  the 
necklace  would  only  be  sold  for  cash.  On 
December  17th,  1909,  B.  fraudulently  stated  to 
the  plaintiffs  that  he  had  a  customer  who  would 
buy  the  necklace  if  the  plaintiffs  would  allow 
him  to  pay  for  it  by  bills.  The  plaintiffs 
agreed,  and  on  the  following  day  B.  told 
them  that  he  had  sold  the  necldace  and 
he  gave  bills  for  the  amount.  Thereupon 
the  plaintiffs  invoiced  the  necklace  to  him.  In 
February,  1910,  the  plaintiffs  ascertained  that  B. 
had  pawned  the  necklace  with  the  defendant  on 
November  18th  for  £400 ;  and  that  in  January, 
1910,  B.  had  pledged  other  articles  with  the 
defendant  under  deposit  notes  which  gave  the 
defendant  a  charge  not  only  on  the  articles  then 
deposited  but  also  on  all  other  securities  held  by 
the  defendant.  Throughout  the  pledges  were 
taken  by  the  defendant  in  good  faith. 

Held — that  the  plaintiffs  were  not  estopped 
from  denying  the  defendants'  title  in  the  neck- 
lace ;  that  although  the  property  in  the  necklace 
passed  to  B.  on  December  18th,  1909,  when  it 
was  invoiced  to  him,  the  transaction  was  void- 
able inasmuch  as  the  plaintiffs  were  induced  to 
pass  the  property  to  him  by  his  fraudulent 
representations  ;  and  that  the  defendant  got  no 
charge  on  the  necklace  for  the  C400 advanced  on 
November  18th,  but  that,  as  she  had  made 
further    advances    in    good    faith   to   B.  after 
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IX.  Passing  of  Property  in  Goodii—Continved. 
December  18th,  1909,  and  before  the  plaintiffs 
avoided  the  transaction  with  him,  she  was 
entitled  to  a  charge  on  the  necklace  in  respect 
of  those  further  advances, 
W.  Truman.  Ld.  v.  Attenborough,  103  L.  T. 
[218  :  20  T.  L.  R.  GOl  ;  r,l  Sol.  Jo.  682— 
Walton,  J. 

12.  C.I.F.  Contract  —  "  Terms  Xet  Cash  "— 
Patpnent — Tender  of  Shipping  Documents — Sale 
of  'Goods  Act,  1893  (.-jO  &  57  Vict.  c.  71),  ss.  28,  32, 
3i.]  —  Where  goods  are  sold  under  a  c.i.f. 
contract,  •'  terms  net  cash,"  the  buyer  is  bound 
to  pay  the  i)rice  of  the  goods  on  tender  to  him 
of  the  shipping  documents,  notwithstanding  that 
at  the  date  of  such  tender  the  goods  have  not 
arrived. 

BiDDELL    Brothers   r.   E.   Clemens    Hoest 

[Co.,    [1910]   W.    N.   238;    27    T.   L.  R.  -17: 

5.T  Sol.  Jo.  47 — Hamilton,  J. 

X.  PASSING  OF  TITLE  TO  GOODS. 

[Xo  parasrai)hs  in  this  vol.  of  the  Digest.] 

XI.  SALE  OF    BUSINESS. 

[No  ii!ini,sr.aj)hs  in  tliis  vol.  of  the  Digest.' 

XI I.  SALE  BY  SAMPLE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XIII.  STOPPAGE  IN  TRANSITU. 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest.] 

XTV.  WARRANTY. 

See  also  Nos.  1,  3,  supra. 

13.  Sale  of  Seed — Goods  Not  According  to  Con- 
tract—  Conditions  of  Sale — Non-warrmvty  Clause 
hi  Sold  IVote.'] — The  claimants  bought  from  the 
respondents  a  quantity  of  seed  by  sample  which 
was  represented  to  be  common  English  sainfoin, 
and  the  respondents  thereupon  handed  to  the 
claimants  a  sold  note  in  the  following  terms  : — 
"  Sold  to  [the  claimants]  on  the  conditions 
printed  on  the  back,  ab.  27^  quarters  sainfoin 
40.N\  X  Walker  (common  English)  x  Alvescot.. 
.  .  .  ."  On  the  back  was  the  following  condition 
printed  : — "  Sellers  give  no  warranty  express  or 
implied  as  to  growth,  description,  or  any  other 
matters,  and  they  shall  not  be  held  to  guarantee 
or  warrant  the  fitness  for  any  particular  purpose 
of  any  grain,  seed,  flour,  cake,  or  any  other 
aiticle  sold  by  them,  or  its  freedom  from  injurious 
quality  or  from  latent  defect."  The  seed  was 
delivered  in  due  course,  and  was  equal  to  sample. 
A  portion  of  the  seed  was  resold  by  the  claimants 
as  common  English  sainfoin.  Neither  the  sample 
nor  the  bulk  was  common  English  sainfoin,  but 
was  giant  sainfoin,  the  two  seeds  being  indis- 
tinguishable. When  the  difference  was  sixbse- 
f[uently  discovered  by  the  claimants'  purchaser 
he  claimed  damages  from  them  for  breach  of 
warranty,  which  claim  was  reasonably  and 
properly  settled  by  the  claimants,  after  notice  to 
the  respondents,  for  £14.  The  claimants  there- 
upon claimed  to  recover  this  sum  from  the 
respondents. 

Held  (Moulton,  L.J.,  dissenting) — that  they 
were  not  entitled  to  recover,  inasmuch  as  having 


not  only  accepted  the  seed,  but,  by  selling  it,  put 
it  out  of  their  power  to  return  it,  they  could  no 
longer  treat  the  descriptive  statement  "  common 
English  sainfoin  "  as  a  condition,  but  could  treat 
it  only  as  a  breach  of  warranty,  and  that  their 
remedy  in  respect  of  such  breach  was  barred  by 
the  clause  on  the  back  of  the  sold  note. 

Howcroft  V.  Laycocli  ((1898)  14  T.  L.  R.  4fiO) 
overruled. 

Decision   of    Bray,    J.   (102    L.    T.    108  ;     2(1 
T.  L.  R.  2.-)3)  reversed. 
Wallis,   Son,    and    Wells   v.   Pratt   and 

[Haines,  [1910]  2  K.  B.  1003  ;  79  L.  J.  K.  B. 
1013  ;  103  L.  T.  118  ;  26  T.  L.  R.  572— C.  A. 
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IX.  Parties 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

X.  Practice         .... 
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[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

XII.  Title 

XIII.  Title  Deeds 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  BANKRUPTCY,  No.  34 ;  COM- 
PULSORY Purchase  ;  Estoppel,  N^o.  1  ; 
Executors,  No.  20  ;  Husband  and 
Wife,  No.  5  ;  Local  Government, 
No.  12  ;  Mortgage  ;  Real  Property, 
Nos.  6,  7;  Settlements,  VIII.  (c) ; 
Specific  Performance,  No.  1 ; 
Trusts  ;  Wills,  No.  21. 

I.  ABSTRACT  OF  TITLE. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

II.  BUILDING  ESTATE. 

1.  Bestrlctlre  Conditions— No  Building  Scheme 
—  Effect  of  licglstration  of  Bcstrictire  Covenants 
—Land  transfer  Acts,  1875  (38  &  39  Vict.  r.  87), 
s.  84,  and  1897  (60  &  61  Vict.  c.  65),  Sched.  /.] 
— Where  there  is  no  building  scheme  in  fact  in 
respect  of  land,  the  entry  on  the  register  of 
restrictive  conditions  affecting  such  land  under 
sect.  84  of  the  Land  Transfer  Act,  1875,  as 
amended  by  Sched.  I.  to  the  Land  Transfer  Act, 
1897,  does  not  have  the  effect  of  creating  a 
building  scheme  so  as  to  entitle  the  purchaser  of 
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n.  Building  "Est&te— f 'out hi u/^il. 

one  plot  of  the  land  to  enforce  those  restrictive 

conditions  against  the  purchasers  of  other  plots. 

Decision  of  Warrington,  J.  ([1910]  1  Ch.  84  ; 
101  L.  T.  558  ;  26  T.  L.  R.  87  ;  54  Sol.  Jo.  65) 
affirmed. 
WlLLE    V.   St.   Johx,     [1910]    1    Ch.   325;    79 

[L.  J.  Ch.  239  :  102  L.  T.  383  :  26  T.  L.  R. 
405  ;  54  Sol.  Jo.  269— C.  A. 

Til.  CONDITIONS  AND  PARTICULARS  OF 
SALE. 

2.  ^'- Outgoings'" — PayaUe  h/  Vendor — Poor 
Bate — Municipal  Rate— Apportionment — Collec- 
tion of  Rates  {Duhlin)  Act,  1849  (12  &  13  Vict. 
c.  91),  ss.  51,  52,  94.]— The  conditions  of  sale  of 
property  in  the  cit}'  of  Dublin,  sold  by  order  of 
the  Court,  provided  that  all  outgoings  were  to  be 
paid  by  the  vendor  down  to  August  1st,  1909  (the 
date  fixed  for  the  payment  of  the  purchase- 
money). 

Held — (1)  that  the  poor  rate  was  not  appor- 
tionable,  and  that  the  vendor  was  liable  to  pay 
the  entire  rate  struck  for  the  year,  from  April  1st, 
1909,  to  March  31st,  1910,  although  same  was 
collectable  in  two  instalments,  on  May  5th  and 
October  5th,  1909  ;  (2)  that  having  regard  to  the 
provisions  of  the  Collection  of  Rates  (Dublin) 
Act,  1849,  the  municipal  rates,  which  were  pay- 
able by  instalments  on  May  5th  and  October  5th, 
1909,  were  apportionable. 
Belfast  Bank  r.  Callan,  [1910]  1  I.  R.  38 
[ — Meredith,  M.R.,  Ireland. 

IV.  CONTRACT. 

[Xo  paragraphs  in  this  vol.  of  the  Digest] 

V.  CONVEYANCE. 

See  VIII.,  infra. 

VI.  LEASEHOLDS. 

-     See  Trusts,  No.  12. 

VII.  MISCELLANEOUS. 

3.  Failure  to  Complete — Forfeiture  of  Deposit 
— Indcmnitij  on  Resale — Deposit  tahen  into 
Account  —  Form  of  Order.'] — The  defendant 
agreed  to  purchase  certain  property  and  paid  a 
deposit,  but  failed  to  complete.  Consequently 
by  the  terms  of  the  contract  the  deposit  was  for- 
feited, and  the  vendor  was  at  liberty  to  resell, 
making  the  defendant  liable  for  any  adverse 
difference  in  price. 

Held — ^that  the  deposit  must  be  taken  into 
account  in  calculating  any  deficiency  in  price  on 
a  resale. 

Observations  on  the  form  of  order  in  Griffiths 
V,  Vezeg  ([1906]  1  Ch.  796). 
Shuttleworth  r.  Clews,  [1910]  1  Ch.  176  : 
[79  L.  J.  Ch.  121  ;  101  L.  T.  708— Joyce,  J. 

4.  ^^ Purchase  Money" — Bonus  I'ayahle  to 
the  Vendor  by  a  Third  Parti/ — Irish  Land  Act, 
1903  (3  Edw.  7,  c.  37),  's.  48.]— "  Purchase 
money  "  is  the  money  which  a  purchaser  pays 
to  the  vendor  for  the  estate  which  he  is  buying, 
and  does  not   include  money  paid   by  a  third 


party  to  the  vendor  in  order  to  induce  him  to 
sell  to  the  purchaser  at  a  certain  price.  There- 
fore the  percentage  or  bonus  payable  out  of  the 
Irish  Land  Purchase  Fund  under  sect.  48  of 
the  Irish  Land  Act,  1903,  in  certain  cases,  to  a 
vendor  of  land  in  Ireland  does  not  form  part  of 
"  the  purchase  money "'  of  that  land  in  the 
ordinary  sense  of  that  term. 
In  re  Oliver,  Ramsden  v.  Ramsden,  103 
[L.  T.  422  ;  55  Sol.  Jo.  12— Warrington,  J. 

VIII.  PARCELS. 

5.  Plan — Right  if  Purchaser  in  Simple  Cases.  ] 
—In  all  simple  cases,  where  a  plan  will  assist  the 
description,  the  purchaser  is  entitled  to  a  plan 
upon  the  conveyance  as  part  of  the  rule  that  he 
is  entitled  to  take  the  conveyance  in  his  own 
form. 

In  re  Sparrow  and  James's  Contract  (infra) 
commented  upon. 

In  re   Sansom   and   Narbeth's   Contract, 

[1910]    1   Ch.    741  ;    79  L.  .L  Ch.  374,  491  ; 

102  L.  T.  677  ;  54  Sol.  Jo.  475— Eady,  J. 

6.  Plan — Description  Insufficient  Without  Plan 

—  Words  Qualifying  Reference  to  Plan.]  — Where 
a  draft  conveyance  contains  a  reference  to  a 
plan,  which  is  a  copy  of  a  plan  attached  to  the 
particulars  and  conditions  of  sale,  and  is  as  far 
as  known  materially  accurate,  and  where  the 
description  of  the  property  is  without  the  plan 
insufficient  or  unsatisfactory,  the  vendor  is  not 
entitled  to  qualify  the  reference  to  the  plan  by 
adding  the  words  "by  way  of  elucidation  and 
not  of  warranty." 

In  re  Sparrow  and  James's  Contract  (1902), 

[1910]    2  Ch.    60 ;    79    L.    J.    Ch.   491,  n.— 

Farwell,  J. 

7.  Sale  hy  Plan — Concluded  Contract — Fri- 
dence — Scottish  Late] — All  that  passed,  either 
oral  or  in  writing,  in  the  negotiations  leading  up 
to  a  completed  contract  of  sale  of  heritable 
property  is  admissible  in  evidence  to  prove 
wliat  was  the  subject  of  the  sale,  not  to  alter 
the  contract,  but  to  identify  the  subject. 

The  meaning  of  a  descriptive  name  in  a 
particular  contract  cannot  be  determined  by  a 
fixed  rule  of  law  without  regard  to  the  facts  of 
the  case. 

Held — on  the  evidence,  that  an  estate  was 
sold  according  to  plan,  and  that  the  purchaser 
could  not  obtain  a  larger  estate  than  that 
shown  on  the  plan,  on  the  ground  that  par- 
ticulars given  and  taken  as  being  particulars  of 
what  was  contained  in  the  plan  were  inconsistent 
with  the  plan. 
GORDON-COMMING   r.    HOULDSWORTH,     [1910] 

[A.  C.  537 :  80  L.  J.  P.  C.  47  ;  47  Sc.  L.  R.  761 
— H.  L.  (Sc). 

IX.  PARTIES. 

[No  paragraiihs  in  this  vol.  of  the  Digest.] 

X.  PRACTICE. 

See  also  SOLICITORS,  No.  12. 

8.  Doubtful   Title — Question    of    Constrnction 

—  Vendor  and  Purchaser  Summons — Originating 
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X.  Practice— r((/(/'/y//.7v/. 

Summom — Costs.']  —  The  purchaser  of  freehold 
ground  rents  objected  to  the  title,  which 
depended  on  a  difficult  question  on  the 
construction  of  a  will.  The  vendors  then  took 
out  a  summons  under  the  Vendor  and  Fur- 
chaser  Act,  1S74,  claiming  that  on  the  con- 
struction of  the  will  they  had  shown  a  good 
title.  Neville,  J.,  suggested  that  the  vendors 
ought  to  take  out  an  originating  summons  to 
have  the  question  of  construction  determined, 
and,  on  their  refusal  to  do  so,  he  held  that  the 
title  was  too  doubtful  to  force  upon  the  purchaser. 
The  Court  of  Appeal  having  made  the  same  sug- 
gestion, the  vendors  took  out  an  originating 
summons  to  have  the  question  of  construction 
determined,  and  it  was  decided  in  their  favour. 
The  Court  then  directed  that  the  declaration 
made  on  the  originating  summons  should  be  read 
into  the  order,  and  discharged  the  order  of 
Neville,  J.,  and  declared  that  the  vendors  had 
shown  a  good  title,  but,  as  the  procedure  adopted 
by  the  vendors  was  incorrect,  they  were  ordered 
to  pay  the  costs  of  the  appeal  and  in  tlie  Court 
below. 

Ix  RE  Nichols  axd  Van  .Joel's  Contract, 

[1!)10]   1  Ch.  4.3  :  7!l  L.  J.  Ch.  32  ;  101  L.  T. 

839— C.  A. 


SALVAGE. 


See  Admiralty  ;  Shipping  and  Navi- 
gation. 


SAMPLES. 

Si'c  Food  and  Drugs  :  Sale  of  Goods. 


SANITATION. 

See  Highways  ;  Metropolis  :   Public 
Health. 


SATISFACTION      AND     DIS- 
CHARGE. 

See  Contract  ;  .Judgjiext. 


XI.  RESTEICTIVE  COVENANTS. 

[No  parauTOlilis  in  Uiis  voL  of  tlK-  Di; 


XI  [.  TITLE. 

See  also  No.  8,  siij;r,i. 

9.  Equitable  Title— Right  to  Call  for  Le{/al 
Estate — Insufficiencij  of  Abstract — Eepndiation 
of  Contract  by  Purchaser — Return  of  Dej)osit.'\ 
— "Where  a  vendor  has  no  title  at  the  date  of  the 
contract  and  has  no  power  to  clothe  himself  with 
a  good  title,  the  purchaser  maj'  repudiate  the  - 
contract  and  need  not  give  time.  But  where  the 
vendor  can  make  a  good  title  and  his  only  default 
is  in  not  satisfying  the  purchaser  that  he  has  a 
right  to  convey,  the  purchaser  is  not  entitled  to 
repudiate  the  contract  and  to  call  for  a  return 
of  the  deposit. 

In  re  Hucklesby  and  Atkinson's  Contract, 
[102  L.  T.  214  ;  M  8ol.  .Jo.  312— Eve,  J. 

XITl.  TITLE   DEEDS. 

[No  paragraphs  intliis  vol.  of  the  Digest.] 


SATISFACTION  IN    EQUITY. 

Sec  Wills. 

SAVINGS   BANKS. 

Sec  Banks  and  Banking. 


SCHOOLS     AND 
MASTERS. 

See  Charities;  Education 

SCIENTER. 

See  Animals. 


SCHOOL- 


SALFORD      HUNDRED 
COURT. 

See  Courts. 


SCIENTIFIC  AND  LITERARY 
SOCIETIES. 

[No  p.aragraphs  in  this  vol.  of  the  Digest.] 


SALMON. 


Sec  Fisheries. 


SCOTTISH     LAW. 

See  also  SALE  OF  LAND,  No.  7  ;   SETTLE- 
MENTS, No.  14. 

1.  Road— Right  of  Way—Prescriptire  Public 
Vse  —  Deviation  and  Substitution.]  —  Circum- 
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SECRET  COMMISSIONS. 


See  Agency  ;  Compakies  ;  Solicitoes 
Stock  Exchange. 


Scottish  'La.^— Continued. 

stances  in  which  it  was  held  that,  for  the  purpose 
of  establishing  by  prescripti-ve  use  a  public  right 
of  way  from  one  highway  in  Scotland  to  another, 
which  use  did  not  extend  to  the  full  prescriptive  I 

period,  it  was  right  to  take  into  consideration  the  I  

earlier  use  of  a  way  between  the  two  highways,  ' 

although  such  way  began  and  finished  at  diiferent    3ECURITY    FOR    COSTS. 
points  and  followed  throughout  a  different  line. 

Young  c.  Kinloch,  47  Sc,  L.  K.  356;  [1910]  Sec  Pkactice  and  Pkoceuuke. 

[A.  C.  169— H.  L.  (Sc). 

2.  Heritable    0,ffice  —  Hereditary     Standard 
Bearer  of  Scotland — Nature  of  Office.'] — The  office 


or  dignity  of  Royal  Standard  Bearer  of  Scotland 
was  granted  jure  sanguinis,  and  therefore,  as 
there  had  been  no  failure  of  heirs  who  could  have 
exercised  the  right,  the  alleged  vesting  of  the 
office  by  an  apprisement  in  the  predecessor  of 
the  respondent  in  1670  was  inoperative,  because 
the  office  was  neither  feudal  nor  made  alienable, 
nor  put  in  comniercio  by  any  Act  of  Parliament. 
Decision  of  Ct.  of  Sess.  ([1908]  S.  C.  1237; 
4. J  Sc.  L.  11.  949)  reversed. 

SCRYMGEOUK      WEDDEKBUEN       r.      EAKL      OP 

[Lauderdale.  [1910]  A.  C.  342  ;  2G  T.  L.  R. 

389  :    54   Sol.   Jo.   441  ;   47  Sc.   L.   R.  532— 

H.  L.  (Sc). 

3.  Lease —  Outyoing  — Arbitration  —  Vahiation 
of  S/teej)  Stock — Reference,  in  Lease — lieference  in 
Statute — Agricultural  Holdings  QScotland^  Act. 
1908  (8  Edw.  7,  c.  64),  s.  11  (1).]— The  Agricul- 
tural Holdings  (Scotland)  Act,  1908,  s.  11, 
sub-s.  (1),  enacts,  "  All  questions  which  under  this 
Act  or  under  the  lease  are  referred  to  aibitra- 
tion  shall  ...  be  determined,  notwithstanding 
any  agreement  under  the  lease  or  otherwise  pro- 
viding for  a  different  method  of  arbitration,  by 
a  single  arbiter  in  accordance  with  the  pro- 
visions set  out  in  the  Second  Schedule  to  this 
Act." 

A  lease  of  a  sheep  farm  provided  that  at  the 
expiry  of  the  lease  •'  the  tenant  shall  leave  the 
sheep  stock  on  the  farm  to  the  proprietors  or  | 
incoming  tenant  according  to  the  valuation  of  | 
men  mutually  chosen,  with  power  to  name  an 
oversman."  I 

Held — that,  in  Scottish  law,  these  words  were 
a  reference  to  arbitration  to  which  the  Act 
applied,  and  that  a  single  arbiter  fell  to  be 
appointed. 

Decision  of  Ct.  of  Sess.  ([19091  S.  C.  1254  ;  46  , 
Sc.  L.  R.  918)  affirmed.  "  i 

Stewart  r.  Williamson.  [1910]  A.    C.  455  ; 

[80  L.  J.    P.  C.    29  ;  102  L.  T.  551  ;  47  Sc. 
L.  R.  536  —  H.   L.  (Sc). 


SEDUCTION. 

See  Husband  and  Wife  ;  Master  and 
Servant. 


SEPARATE   PROPERTY  OF 
MARRIED   WOMEN. 

See  Husband  and  AVife. 


SEPARATION,   JUDICIAL. 

See  Husband  and  Wife. 


SEQUESTRATION. 

See  Cuntejmpt  ;    Practice    and    Pro- 
cedure. 


COUNTER- 


SEA  AND  SEASHORE. 

See  Waters  and  Wateecoueses. 


SEAMEN. 

Sec  Master  and  Seevant  ;  Shippikg 
AND  Navigation. 


SET-OFF     AND 
CLAIM. 

Sec  also  ACTION  ;  Admiealty  ; 
Bankers  ;  Bankruptcy,  No.  37  ; 
Insurance,  No.  15  ;  Master  and 
Seevant.  No.  70  :  Practice, 
No.  37. 

1.  I)eM  Due  from  Plaintijf  to  Third  Person 
Assiqned  to  Befendants — Judicature  Act.,  1873 
(36  ifc  37  Vict.r.  66),  s.  25  (6).]— In  an  action  by 
A.  against  B.  to  recover  a  sum  due,  B.  may  set 
off  a  debt  originally  due  from  A.  to  C.  which 
has  been  absolutely  assigned  by  U.  to  B.  with 
express  notice  in  writing  to  A. 

Read  v.  Brown  ((1888)  22  Q.  B.  D.  128)  con- 
sidered and  applied. 

Decision  of  Div.  Ct.  ([1910]  2  K.  B.   1  ;  79 
L.  J.  K.  B.  702  ;  102  L.  T.  679)  reversed. 
Bennett  v.   White,  [1910]  2  K.  B.  643 ;   79 
[L.  J.  K.  B.  1133  ;  103  L.  T.  52— C.  A. 

2.  Biscontinuance  of  Action  Before  Appear- 
ance—  "Setting  up"  Cownter-claini — R.  S.  C, 
Order  21,  r.  16,  Order  26,  r.  1.]— On  November 
2nd,  1909,   a   collision   occurred    between     the 


539 


SET-OFF   AND   COUNTERCLAIM. 


540 


Set-off  and  CoxLi3.texcla,im.—Co/dinmd. 
French  steamer  Boucau  and  the  British  steamer 
Sabjbia  outside  Cardiff,   and  the  Boucau  was 
sunk.      On   the   same   day   the   owners   of  the 
Boucau  issued  a  writ  in  rem  out  of  the  CardiflE 
registry  to  recover   damages   and   the   Sali/h'ui 
was  arrested.     On  November  3rd  the  plaintiffs' 
solicitors  filed  a  prcec'qfe  praying  a  release   of 
the  Salijhla, ' '  the  action  having  been  withdrawn 
by  us  before  an  appearance  was  entered."      The 
Salijhia  was  accordingly  released.     Later  on  the  j 
same  day,  in  reply  to  a  telegram  from  the  defen- 
dants' solicitors  saying  they  undertook  to  appear 
and  put  in  bail,  the  plaintiffs'  solicitors  intimated 
that  the  action  was  not  being  proceeded  with,  j 
and  that  the  Salybia  had  been  released.     Onj 
November  4th  the  defendants'  solicitors  wrote  j 
that  they  had  a  counter-claim  for  the  damages 
sustained  by  the  Salyhia,   and  asking  for   the  j 
writ  to  be  sent  so  that   they  might   enter   an  : 
appearance  ;  and  on  November  5th  they  entered  ' 
an    appearance    in   London   and   sent  prcecipe  | 
thereof  to  the  London  agents  of  the  plaintiffs'  | 
solicitors,    who,    however,   returned    it    on    the 
ground  that  they  had  no  authority  to  act  •'  in 
the  discontinued  action." 

Held — that  no  counter-claim  had  been  "set 
up  "  within  the  meaning  of  Order  21,  r.  16, 
so  as  to  entitle  the  defendants  to  have  it  pro- 
ceeded with  notwithstanding  the  discontinuance 
of  the  action. 

BUM  V.   Foy  ((1892)  9  T.  L.  R.  34)  distin- 
guished. 
The  Salybia,  [1910]  P.  25  ;  79  L.  J.  1'.  31  ;  101 

[L.  T.  959  ;   26  T.  L.  K.  170  ;  11  Asp.   M.  C. 
361 — Bigham,  Pres. 
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A'^I.  Heirlooms 542 

VII.  Marriage  Settlements. 
(«)  General    . 

(jf)   Covenant     to      Settle     After- 
acquired    Property' 
(f)  Illegal  Consideration 
[No  paragraplis  in  this  vol.  of  the  Digest.] 

{d')   Interpretation. 
(No  paia^'iaphs  in  this  vol.  of  the  Digest.] 
(e)  Power  of  Appointment     . 

A^III.  Tenant  for  Life. 

(rt)  General 544 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/y)     Persons    having    Powers     of 

Tenant  for  Life     .         .         .  544 

((•)  Powers. 

(i.)    General  .         .         .  545 

(ii.)  Leasing  .         .  545 

(iii.)  Sale      ....  545 

(d)  Remainderman  and  Tenant  for 

Life 547 

(<>)  Rights  and  Duties     .         .         .  548 

IX.  Trustees 548 

X.  Voluntary  Settlements    .        .  548 

[No  i)aragraijhs  in  this  vol.  of  the  Digest.] 

See  also  Death  Duties,  I.;  Husband 
AND  "Wipe,  Nos.  40,  41  ;  Infants, 
No.  3 ;  Powers  ;  Real  Property, 
No.  4  ;  Trusts  ;  Wills. 
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1.    GENEXiAL  ...... 

11,  Capital  Moneys. 
(«)  Improvements. 

(i.)   General       .        .        •         • 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(ii.)  '•Additions  and  Alterations 
reasonably  Necessary  "  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(iii.)  Re-building  Mansion  House 
[Ko  paragraphs  in  this  vol.  of  the  Digest.] 
(6)  Investment       .... 

III.  Compound  Settlements     . 

[No  paragraphs  in  this  vol.  of  the  Digest.} 

IV.  Construction  and  Operation. 

(«)  General 

(Z>)  Estate  Clause  .... 
[No  paragraphs  in  this  vol.  of  ihe  Digest.] 
(c)  Words  of  Limitation 
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I,  GENERAL. 

1.  Itulc  Ayainst  Double  Possibilities — Equit- 
able Estate.'] — The  rule  against  the  limitation  of 
land  to  an  unborn  child  with  remainder  to  the 
latter's  unborn  child  is  not  limited  in  its  appli- 
cation to  legal  limitations  ;  it  applies  also  to 
cases  where  the  limitations  are  of  equitable 
interests  and  the  legal  estate  is  in  trustees. 

Decision  of  Eve,  J.  ([1909]  2  Ch.  450  ;  78  L.  J. 
Ch.  657  ;  101  L.  T.  153  ;  25  T.  L.  R.  688  ;   53 
Sol.  Jo.  651),  affirmed. 
In  re  Nash,  Cook  t.  Frederick,  [1910]  1  Ch. 

[1  ;  79  L.  J.  Ch.  1  ;  101  L.  T.  837  ;  26  T.  L.  R. 
57  ;  54  Sol.  Jo.  48— C.  A. 

2.  Portions  for  "  Younyer  Children" — Apuoint- 
vtent  to  Younyer  Child  who  becomes  the  Eldest — 
Rule  as  to  Double  Portions.]— By  a  family 
settlement  dated  July  21st,  1888,  power  was 
given  to  B.  to  appoint  portions  to  her  younger- 
named  children.  By  deed  poll  dated  June  3rd, 
1890,  B.  appointed  £3,000  to  a  younger  son,  G., 
and  directed  that  £1,500  should  be  paid  to 
him  forthwith  and  the  balance  on  her  death. 
Before  the  death  of  B.  the  eldest  son  died.  On 
B.'s  death  G.  became  tenant  for  hfe  irnder  the 
settlement. 

Held— that  tire  fact  of  G.  having  become 
tenant  for  life  under  the  settlement  did  not 
prevent  his  taking  the  £1,500  payable  on  B.'s 
death. 

[N  RE  Bankes,  Alison  c.  Bankes,  101  L.  T, 
[778— Joyce,  J 
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II.  CAPITAL  MONEYS. 

See  also  Rent-CHAKGES,  No.  1. 

(a)  Improvements. 

(i.)  In  General. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i.)  "  Additions    and    Alterations    Bcasonahly 

Necessary.''' 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(iii.)  Re-huilding  Mansion  House. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Investment. 

3.  Purchase  of  Railway  Stock  —  Dividends 
Earned  Before  hid  Paid  After  Purchase — Capital 
or  Lu'ome.] — Trustees  for  the  purposes  of  the 
Settled  Laud  Acts  invested  certain  capital 
moneys  in  railway  stocks.  At  the  date  of  the 
purchase,  dividends  on  those  stocks  had  been 
earned  and  ascertained,  but  payment  of  them 
was  only  made  subsequently.  As  between  the 
vendors  and  purchasers  of  the  stocks  the  right 
to  the  dividends  belonged  in  those  circumstances 
to  the  latter. 

Held — that  the  dividends  were  capital  and 
not  income,  and  therefore  that  the  tenant  for 
life  jvas  not  entitled  to  them. 
In  re  Sir  Robert  Peel's  Settled  Estates, 

[1910]   1   Ch.   389;    79  L.  J.  Ch.  233;    102 

L.  T.  (57  ;  26  T.  L.  K.  227  ;   5i   Sol.  Jo.   214— 
Warrington,  J. 

III.  COMPOUND  SETTLEMENTS. 

[No  paragraphs  in  this  \ol.  of  the  Digest.] 

IV.  CONSTRUCTION  AND  OPERATION. 

See  also  No.  13,  infra. 

(a)  General. 

4.  Exclusion  of  Son  Becoming  Entitled  to  an 
Estate  undei'  a  Will — Misdescription  of  Estate — 
Clerical  Error.l — A  settlement  excluded  from 
all  benefits  in  the  funds  thereby  settled  any  son 
becomiug  entitled  to  an  estate  "in  tail  male" 
under  a  will,  whereas  the  only  estate  to  which 
such  son  could  have  iDecome  entitled,  under  the 
will,  was  ail  estate  in  tail  general.  A  son  having 
become  eutitleil  to  the  estate  in  tail  general,  it 
was  contended  that  as  he  had  not  taken  an  estate 
in  tail  male,  he  ought  not  to  be  excluded  from 
sharing  in  the  settled  funds. 

Held — that  the  words  "  in  tail  male  "  were  a 
clerical  error,  and  that  the  son   was  excluded 
from  sliaring  in  the  settled  funds. 
In  re  Alexanders  Settlement,  Jennings  v. 

[Alexander,  [1910]  2  Ch.  225  ;  79  L.  J.  Ch. 

656  ;  102  L.  T.  909  ;  54  Sol.  Jo.  602— Parker,  J. 

5.  Annuity — Charge  of  Annuity  07i  Income  or 
Corpus — Direction  to  Pay  Annuity  out  of  Income 
—  Gift  over  "  Subject  Thereto:''']  —  Where  a 
settlement  contained  a  trust  for  the  payment  of 
an  annuity  out  of  income,  followed  by  a  gift 
over  of  the  corpus  of  the  settled  property 
'•  subject  thereto." 


Held — that  the  annuity  was  charged  on  the 
vorpus  of  the  settled  property. 

In  re  Bigge  ([1907]  1  Ch.  714)  overruled. 
In    re    Watkins's   Settlement,    Wills   i-. 

[Spence,  [1911]  1  Ch.  1;  [1910]  W.  K  232  ; 
55  Sol.  Jo.  63— C.  A. 

(b)  Estate  Clause. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(^c)  Words  of  Limitation. 

See  also  Perpetuities,  No.  4. 

6.  Marriage  Settlement — L'lmitat'ions — Suhse-  ■ 
quent  Limitation  to  the  First  and  Other  Sons  of  a 
Collateral  and  the  Heirs  male  of  tlieir  Respective 
Bodies  in  Tail  Male — Several  Sons— Effect  of 
Limitation.'] — By  a  marriage  settlement  lands 
were  limited  to  the  use  of  the  first  son  of  the 
settlor  and  the  heirs  of  tlie  body  of  such  first  son, 
and,  in  default  of  such  issue,  to  the  use  of  the 
second,  third,  and  every  otlier  son  of  the  settlor, 
and  the  heirs  of  his  and  their  body  and  bodies, 
severally  and  successively,  and  in  remainder  one 
after  the  other,  and,  in  default  of  such  issue,  to 
the  use  of  the  daughters  of  the  settlor  as  tenants 
in  common  and  the  several  and  respective  heirs 
of  their  bodies.  In  default  of  such  issue  of  the 
settlor,  the  lands  were  limited  to  collaterals,  and 
after  limitations  to  the  elder  and  second  brothers 
of  the  settlor  and  their  issue  male,  in  trust  for 
his  third  brother  for  life  with  remainder  "  to  his 
first  and  other  sons,  and  the  heirs  male  of  their 
respective  bodies  in  tail  male."  Tlie  last  limita- 
tion took  effect.  The  third  brother  left  several 
sons.  On  a  question  arising  as  to  whether,  on 
the  true  construction  of  the  limitation,  the  sons 
did  not  all  take  estates  in  tail  male  as  joint 
tenants  or  tenants  in  common  : — 

Held — that  the  eldest  sou  took  an  estate  in 
tail  male  to  the  exclusion  of  his  younger 
brothers. 

In  re  Close's   Estate.  [1910]  1  I.  II.  357— 
rWylie,  J.,  Irelaud. 

V.  FORFEITURE. 

7.  Gift  of  Income  —  i'nt'd  Eve?tt  Depriving 
Benejiciary  of  Sai/ic — Divorce — Order  of  Divorce 
Co u  rt  E-ct  i ng u  isli  i ng  Interest.  ] — Under  a  marriage 
settlement  a  husband  had  a  life  interest  until 
some  event  happened  which  would  deprive  him 
of  the  right  to  receive  the  same  or  any  part 
thereof.  He  was  divorced,  and  by  an  order  of 
the  Court  his  life  estate  was  extinguished  until 
his  youngest  child  attained  twenty-one. 

Held — that  the  order  operated  as  a  forfeiture. 

In  re  Carew's  Settlement,  Gellibrand  v. 

[Carew,  55  Sol.  Jo.  140— Eve,  J. 

VI.  HEIRLOOMS. 

See  also  No.  20,  infra. 

8.  Chattels  Directed  to  Pass  as  and  with  Real 
Estate — Vesting  in  First  Tenant  in  'Tail  in  Re- 
mainder— tenant  in  Ta'il  Dying  an  Infant  and 
Before  coming  into  Possession — Sale  ig  Trustees 
under  Settled  Land  Acts.] — W.  P.  by  his  will 
and  codicils  directed  that  certain  chattels 
"should  be  considered  as  or   in  the  nature  of 
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VI.  Heirlooms^ Continued. 

heirlooms  aud  should  pass  with  his  said  house  in 
the  same  manuer  as  if  they  were  land  or  other 
real  property  appendant  or  appurtenant  thereto 
and  should  accordingly  continue  annexed  to  his 
said  mansion-house  as  long  as  the  law  would 
permit  and  be  inherited  or  enjoyed  by  the  several 
persons  who  should  succeed  to  his  said  mansion- 
house." 

This  w^as  an  originating  summons  by  the 
tenant  for  life  to  determine  whether  the  pro- 
ceeds of  sale  of  a  portion  of  the  chattels  sold  by 
trustees  appointed  under  the  Settled  Land  Acts 
for  that  purpose  were  upon  the  true  construction 
of  the  will  and  codicils  the  absolute  property  of 
E.  C.  P.,  who  at  his  birlh  took  a  vested  estate  in 
tail  in  remainder  expectant  on  the  decease  of 
his  father,  the  tenant  for  life,  or  whether  E.  C.  P., 
by  reason  of  his  having  died  an  infant,  while  his 
estate  was  still  in  remainder,  took  no  interest  in 
the  proceeds  of  sale. 

Held — that  upon  the  true  construction  of  the 
will  and  codicils,  in  the  absence  of  express  pro- 
vision, the  chattels  having  been  simply  directed 
to  pass  as  heirlooms  with  the  real  estate,  E.  C.  P., 
being  the  first  person  who  under  the  limitations 
of  the  settlement  became  entitled  to  a  vested 
estate  tail  in  remainder,  was  absolutely  entitled 
to  the  proceeds  of  sale. 

Foley  V.  BuvncU  ((178-1)  1  Bro.  C.  C.  274) 
and  In  re  CressLcell,  Parkin  v.  C'ressivell  ((1883) 
2i  Ch.  D.  102)  followed. 

In  re  Lord   Chcsham's  Sdtlement   ([1909]    2 
Ch.  329)  distinguished. 
In  re  Parker.   Parker  r.    Parkin,    [1910] 

[1  Ch.  581  :  79  L.  J.  Ch.  IGl  ;  lUl  L.  T.  913— 
Parker,  J. 

VII.  MARRIAGE  SETTLEMENTS. 

See  also  No.   C.   .-ivjjni ;   Husband  and 
Wife,  No.  40  ;  Wills,  No.  31. 

(a)  General. 

9.  Covenant  to  Mauitain  Wife — Wife  not  a 
Party  to  the  Settlement — Cestui  que  Trust — Action 
^y  Wife  for  a  Declaration  of  Trust.'] — In  an 
ante-nuptial  settlement  made  between  M.  L.,  the 
husband's  father,  of  the  first  part,  F.  L.,  the 
wife's  father,  of  the  second  part,  and  T.  L.,  the 
husband,  of  the  third  part,  whereby,  among  other 
things,  a  life  estate  in  the  farm  thereby  settled 
was  reserved  to  M.  L.,  M.  L.,  in  consideration 
of  the  wife's  fortune  being  paid  to  him,  cove- 
nanted with  T.  L.  to  support  and  maintain  in  the 
house  on  the  said  farm  ■'  T.  L.  and  his  wife,  and 
any  family  the}'  may  have." 

Held— that  a  trust  in  favour  of  the  wife  and 
attaching  to  the  life  estate  of  M.  L.  in  the  said 
lands  was  created  by  the  marriage  settlement. 

Gandy  v.  Gundy  ((1885)  30  Ch.  D.  57) 
applied. 

Leonard  v.  Leonard,  11  I.  L.  T.  155 — C.  A., 

[Ireland. 

(b)  Covenant  to  Settle  After-accLuired  Property. 

See  also  Bankruptcy,  No.  31. 

10.  Gift  from  Husband — Wife  Dying  Intestate 
and  ivitlumt   Issue — Obligation  on   Triistees  to 


Enforce  Transfer  i it  Favour  of  Volunteers,] — By 
a  marriage  settlement  made  in  1878  certain 
property  was  settled  upon  the  usual  trusts  in 
favour  of  the  wife,  husband,  and  childreu  of  the 
marriage,  with  an  ultimate  trust  for  the  next  of 
kin  of  the  wife  ;  and  the  wife  covenanted  that 
all  real  and  personal  property  to  which  slie  or 
her  husband  in  her  right  should  during  the 
coverture  become  entitled  should  be  assigned 
and  transferred  to  the  trustees  of  the  settlement. 
The  wife  died  in  1909  intestate  and  without 
issue,  aud  at  her  death  there  was  standing  in  her 
name  certain  railway  debenture  stock  which 
represented  a  gift  made  to  her  bv  the  husband 
in  1884. 

Held— (1)  that  such  gift  was  bound  by  the 
covenant  in  the  marriage  settlement  ;  but 
(2)  that  the  trustees  were  not  bound  to  take  any 
steps  to  enforce  the  transfer  of  the  stock  to 
them,  as  their  claim  on  the  contract  to  settle 
was  statute  barred  aud  the  next  of  kin  would 
not  obtain  equitable  relief,  being  only  volunteers. 

In  re  Ellis's  Settlement  ([1909]  1  Ch.  618) 
followed. 

In  re  D'Angibau,  Andrews  v.  Andrews  ((1880) 
15  Ch.  D.  228)  applied. 
In  re  Plumptre,  Underbill  r.  Plumptre, 

[1910]  1  Ch.  609  ;  79  L.  J.  Ch.  340  ;  102  L.T. 

315  ;  26  T.  L.R.321  ;  54  Soh  Jo.  326— Eve,  J. 

11.  Beque.it  to  Wife — Free  from  any  Covenant 
in  Marriage  Settlement — Possibility  of  Forfeiture 
—  Validity  of  Condition — Intentions  of  Testator.] 
— By  her  marriage  settlement  a  lady  covenanted 
to  bring  under  the  trusts  of  the  settlement  any 
property  exceeding  in  value  £200.  A  legacy  was 
subsequently  left  to  her  absolutely  and  for  her 
sei^arate  use  and  with  the  condition  "  so  as  to  be 
free  from  any  covenant  contained  in  her  marriage 
settlement  to  settle  after-acquired  property." 

Held — that  the  condition  was  void,  and  that 
the  legacy  must  be  bound  by  the  covenant. 
In  ke  Wharton,  Wharton  v.  Barmby,  102 
[L.  T.  531— Parker,  J. 

(c)  Illegal  Consideration. 

[Ko  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Interpretation. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Powers  of  Appointment. 
See  Powers. 
Vlll.  TENANT  FOR  LIFE. 
(a)  General. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Persons  having  Powers  of  Tenant  for  Life. 

12.  Trust  to  Pay  Residue  of  Income  to  Wife 
During  Widuwhood— Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  s.  58  (1)  (ix.).]— A  testator 
devised  his  real  estate  upon  trust  out  of  the  rents 
and  profits  and  until  the  death  or  mai-riage 
again  of  his  wife  to  pay  certain  annuities  and 
the  expenses  of  management  of  his  estate,  and  to 
pay  the  ultimate  residue  of  the  rents  and  profits 
to  his  wife  during  widowhood. 

Held — that  the  widow  was  a  person  havino 
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YIII.  Tenant  for  Liie— Continued. 

the  powers  of  a  tenant  for  life  under  clause  ix.  of 

the  Settled  Land  Act,  1882,  sect.  58  (i.). 

In  ke  Sumnee's  Settled  Estates,  55  8ol.  Jo. 
[155 — Eve,  J. 

(c)  Powers. 

See  also  No.  20,  infra. 

(i.)   General. 

13.  Power  to  Revolte  Trusts — Construction  — 
^'Actual  Posse.ssion."] — The  fact  of  his  having 
previously  assigned  his  life  estate  does  not  pre- 
vent a  tenant  for  life  becoming  entitled  to  the 
"actual  possession"  of  the  estate  under  the 
limitations  of  the  settlement. 

Under  a  marriage  settlement  P.  was  empowered 
if  he  became  entitled  to  the  "actual  possession  " 
of  the  P.  estates  under  the  limitations  of  the  P. 
settlement,  to  revoke  certain  trusts.  P.  assigned 
the  life  estate  to  which  he  was  entitled  in 
remainder  under  the  P.  settlement,  and  subse- 
quently becatae  entitled  to  the  P.  estates  subject 
to  such  assignment.  Later,  P.  revoked  the  trusts 
of  the  marriage  settlement. 

Held — that  "  actual  possession  "  did  not  mean 
physical  possession,  but  possession  under  the 
terms  of  the  settlement  itself,  and  that,  conse- 
quently, the  power  of  revocation  had  duly 
arisen. 

In  re  Lord  Petee's  Settlement,  Legh  r. 

[Petre,  [1910]   1  Ch.  290  ;  79  L.  J.  Ch.  145  ; 

101  L.  T.  847  ;  54  Sol.  Jo.  199— Joyce,  J. 

(ii.)  Leasinfj.  • 

14.  Land  Situate  in  Scotland — English  Trustees 
— Power  to  Tru.^tres  to  Grant  Leasee  snch  as  could 
be  Granted  by  Tenant  for  Life  of  English  Settled 
Land — Power  to  Grant  Fens  —  Application  to 
Scottish  Courts  —  Nobile  Officiuni  —  Form  of 
Order.'] — It  is  necessary  to  invoke  the  nobile 
officiuni  of  the  Scottish  Courts  in  order  to  confer 
formal  authority  upon  English  trustees  to  deal 
with  settled  land  situate  in  Scotland  by  granting 
feus  thereof  in  accordance  with  the  custom  of 
the  locality. 

In  re  Forrest,  Forrest  r.  Forrest,  [1910] 
[W.  N.  201  ;  54  Sol.  Jo.  737— Parker,  J. 

(iii.)  Sale. 

15.  Settled  Land — Sale  by  Tenant  for  Life — 
Mortgages  of  the  Life  Estate — Costs  of  Mortgagees 
Assenting  to  Conveyance  —  Direction  of  the 
Tenant  for  Life  —  Discretion  of  the  Tru.stees 
of  the  Settlement  —  Costs  of  Solicitors  of 
Tenant  for  Life  —  Special  Arrangement  as  to 
Costs  of  Solicitors.'] — P.,  a  tenant  for  life  of 
settled  estates,  who  had  incumbered  his  life 
interest,  sold  a  portion  of  the  estates  by  auction 
in  lots  under  the  Settled  Land  Acts,  and  the 
purchase-money  was  paid  to  the  trustees  of  the 
settlement. 

The  incumbrancers,  not  being  parties  to  the 
conveyances,  had  given  their  assent  by  separate 
instruments.  P.  directed  the  trustees  to  pay  the 
costs  of  the  incumbrancers,  and  also  of  assignees 


in  whom  the  life  estate  had  become  vested,  ou 
of  the  purchase-moneys. 

Held — that  the  principle  of  the  decision  in 
Cardigan  v.  Curzon-IIowe  applied  equally 
whether  the  purchase-moneys  were  in  the 
hands  of  trustees  or  in  Court,  and  that,  there 
being  no  special  circumstances  in  the  case,  the 
trustees  were  not  at  liberty  to  pay  these  costs 
out  of  the  purchase-moneys. 

Cardigan  v.  Curzon-Howe  ((1889)  41  Ch.  D. 
37.5)  applied. 

Observations  upon  the  duty  of  trustees  as  to 
costs  directed  by  the  tenant  for  life  to  be  paid  by 
them. 

In  re  Sir  Robert  Peel's  Settled  Estates, 

[1910]   1   Ch.  389  ;    79  L.  J.  Ch.   233  ;    102 

L.  T.  67  ;  2(5  T.   L.  R.  227  ;  54  Sol.  Jo.  214— 

Warrington,  J. 

16.  Future  'Trust  for  Sale  —  Remoteness  — 
Tenants  for  Life  also  Trustees — Trustee  for  the 
Purjjoses  of  the  Settled  Land  Acts — Mortgage  of 
Life  or  Other  Interest — Concurrence  of  Mortgagee 
—Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
ss.  2  (8),  20,  oQ— Settled  Land  Act,  1890 
(53  &  54  Vict.  c.  69),  s.  16  (2).]— J.  M.  by  his 
will  devised  real  estate  to  his  son  J.  S.  M.  and 
another  upon  trust  to  pay  the  income  to  his 
three  children  during  their  lives,  and  he  era- 
powered  each  of  his  said  children  by  will  to 
nominate  and  appoint  his  or  her  wife  or  husband 
to  receive  during  widowhood  the  share  of  such 
child  in  the  said  income,  and  he  directed  that 
upon  the  death  of  the  last  survivor  of  all  his 
children,  and  of  such  of  their  wives  and  hus- 
bands as  were  appointees  under  the  provisions 
aforesaid,  his  trustees  should  sell  his  real  estate 
and  divide  the  proceeds  equally  between  all  his 
grandchildren  then  living.  The  testator,  J.  M., 
died  in  1877.  In  1893  J.  S.  M.  appointed  his 
sister,  Mrs.  G.,  trustee  of  the  will  in  place  of  the 
other  trustee  who  had  died.  In  1898  J.  S.  M. 
and  Mrs.  G.  sold  certain  houses,  part  of  the 
estate,  to  A.  D.  The  conveyance  recited  that 
J.  S.  M.  and  Mrs.  G.  were  tenants  for  life  and 
trustees  for  the  pui'poses  of  the  Settled  Land 
Acts.  In  1909  A.  D.  agreed  to  sell  the  houses  to 
J.  K.  On  a  vendor  and  purchaser  summons 
issued  by  J.  K.,  asking  for  a  declaration  that 
the  vendor  had  not  shown  a  good  title  on  the 
grounds  that  the  trust  for  sale  in  the  will 
of  J.  M.  was  void  for  remoteness,  as  an 
appointee  might  have  been  born  after  the  death 
of  the  testator,  and  that  the  trustees,  being 
tenants  for  life  at  the  time  of  the  sale  in  1898, 
could  not  be  trustees  for  the  purposes  of  the 
Settled  Land  Acts: — 

Held — that  the  qtiestion  was  not  how  the 
power  might  have  been  exercised,  but  how  it 
was  in  fact  exercised,  that  the  gift  had  not  been 
exercised  so  as  to  offend  the  rule  against  per- 
petuities, and  that  there  was  at  the  time  of  the 
conveyance  in  1898  a  future  trust  for  sale  not 
then  invalid. 

In  re  Bowles,  Page  v.  Page  ([1905]  1  Ch.371) 
applied. 

Held  also — that  sect.  16,  sub-sect.  2,  of  the 
Settled  Land  Act,  1890,  made  the  tenants  for  life 
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VIII.  Tenant  for  Liie—Cojitinmd. 

trustees  of  the  settlement  for  the  purposes  of  the 

Settled  Land  Acts. 

In  re  Jaehson's  Settled  Estate  ([1902]  1  Ch. 
258)  applied. 

Decision  of  Neville,  J.,  ([1910]  W.  N.  61  ;  102 
L.  T.  423)  affirmed. 

Held,  further— that  sect.  20,  sub-sect.  2  (ii.) 
of  the  Settled  Land  Act,  1882,  did  not  extend 
to  mortgrages  and  charges  created  by  beneficiaries 
under  the  settlement  of  their  own  interests 
whether  in  possession  or  remainder,  and  that  the 
tenants  for  life  had  power  to  convey  free  from 
such  incumbrances. 

In  re  Dichin  and  KelsalVs  Contmet  ([1908]  1 
Ch.  218)  approved  and  followed. 

In  re  Jlinidi/  and  Roper's  Contract  ([1899]  1 
Ch.  275)  considered. 

In  ee  Da  vies  and  Kent's  Contract,  [1910] 
•  [2  Ch.  35  ;  79  L.  J.  Ch.  689  ;  102  L.  T.  622— 

C.A. 

17.  Conditional  Gift  in  Will— Invalid  Con- 
dition—  Occupation  of  House — Gift  Over^Settled 
Land  Act.  1882  (45  &  46  Vict.  c.  38),  ss.  51,  58.] 
— A  testator  by  his  will  desired  his  trustees  to 
allow  his  sister  A.  to  occupy  his  house  at  R.  fi'ee 
of  any  charge  or  rent,  provided  that,  if  she  did 
not  commence  occupation  within  tlii-ee  months  of 
the  testator's  death,  or  if  she  ceased  occupation 
at  any  time  for  more  than  three  months  except 
by  unavoidable  necessity,  the  house  should  fall 
into  his  residuary  estate.  A.  entered  into  occupa- 
tion of  the  house  within  three  months  of  the 
testator's  death,  but  desired  to  sell  it. 

Held — that  A.  w-as  a  tenant  for  life  of  the 
house  within  the  meaning  of  the  Settled  Land 
Acts,  and  that  the  proviso  in  the  will  for  a  gift 
over  on  cesser  of  occupation  was  void  under 
sect,  51  of  the  Settled  Land  Act,  1882. 
In  re  Griffiths,  Heastey  r.  Griffiths, 
[130  L.  T.  Jo.  106— Neville,  J. 

(d)  Eemainderman  and  Tenant  for  Life. 

See  also  No.  20,  htfra  ;  Wills,  No.  49. 

18.  Capital  Moneys  —  Purcliase  of  Railway 
Stocli—Dividendi  Earned  hut  Not  Paid  Before 
Purchase— Capital  or  Income.'] — Trustees  under 
the  direction  of  the  tenant  for  life  had  invested 
part  of  the  purchase-moneys  arising  from  the  sale 
of  settled  land  in  the  stock  of  railway  A.  and  in 
the  stock  of  railway  B.  In  the  one  case  the  com- 
pany had  declared  a  dividend  on  the  stock,  and 
in  the  other  case  had  passed  the  accounts  showing 
sufficient  to  provide  for  the  dividend  for  the  half- 
year  which  had  ended  previously  to  the  purchase. 
By  the  usage  of  the  Stock  Exchange  under  which 
the  purchases  were  made,  these  dividends 
belonged  to  the  trustees  as  purchasers. 

Held — that     the     dividends    were     capital 

moneys,  and  did  not  belong  to  P.  as  income. 

In  re  Sir  Robert  Peel's  Settled  Estates, 

[1910]   1    Ch.  389;    79  L.  J.  Ch..233;    102 

L.  T.  67  ;  20  T.  L.  R.  227  ;  54  Sol.  Jo.  214— 

Warrington,  J. 


19.  Fixtures  —  3Iansion-liousc  —  Sale  under 
Settled  Land  Acts.\ — A  testator  devised  a 
mansion-house  and  other  realty  in  strict  settle- 
ment. In  the  mansion-house  were  certain 
carvings  in  wood  affixed  to  the  walls,  which  had 
been  there  since  the  house  was  built  about  the 
year  1680  or  1690.  They  were  fixed  original! j^ 
by  nails,  screws,  or  pegs,  driven  through  them 
into  stiles  or  battens  built  into  the  walls  ;  but 
there  was  evidence  that  they  were  independent 
of  the  constructional  work  of  the  house,  and 
some  of  them  had  in  fact  been  moved  from  their 
original  positions. 

Held — that  the  carvings  were  fixtures  and 
formed  part  of  the  mansion-house,  and  that  the 
proceeds  from  their  sale  were  capital  moneys 
subject  to  the  settlement. 
In  re  Lord  Chesterfield's  Settled 
[Estates,  130  L.  T.  Jo.  33— Joyce,  J. 

(e)  Rights  and  Duties. 

20.  Heirlooms— Power  to  Sell  —  Settled  Land 
Acts.']— A.  tenant  for  life  is  to  be  regarded  as  a 
trustee  for  all  the  persons  interested  in  the  settled 
estate,  and  in  exercising  the  extensive  powers  con- 
ferred upon  him  by  the  Settled  Land  Acts  he  is 
bound  to  regard  not  his  own  interests  only,  but 
also  those  of  the  persons  who  are  to  follow  him. 
In  considering  those  interests  more  weight  must 
be  given  to  those  of  persons  nearest  in  succes- 
sion than  to  the  interests  of  those  who  are  more 
remote.  The  Court's  duty  when  asked  to  sanc- 
tion an  exercise  of  the  tenant  for  life's  powers 
under  the  Acts  is  to  put  itself  in  the  position  of 
an  honest  tenant  for  life  striving  to  do  his  duty 
with  regard  to  the  interests  of  all  concerned  ; 
the  Court  may,  however,  properly  give  a  certain 
weight  to  the  opinions  and  wishes  of  the  tenant 
for  life  as  head  of  the  family.  The  Court  sanc- 
tioned the  sale  by  a  tenant  for  life  of  certain 
heirlooms. 

In  re  Hope's  Settled  Estates,  26  T.  L.  R. 
[413 — Warrington,  J. 

IX.  TRUSTEES. 

See  YIII.  (c)  (iii.),  s^qn-a. 

X.  VOLUNTARY  SETTLEMENTS. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 


SEVERAL    FISHERY. 

See  Fisheries. 


SEWERS    AND    DRAINS. 

I.  "  Drain  "  or  "  Sewer  "  . 
II.  "Single  Private  Drain"    . 

[No  paragraplis  in  this  vol.  of  the  Digest.] 
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SEWEKS   AND   DKAINS. 
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Sewers  and  Br&ins— Co nfi/tued. 

III.  Eights  and  Duties. 

(a)  General 549 

(i)  Cesspools 550 

[Xo  paragraphs  iu  this  vol.  of  tlie  Uigost.J 

(cO  Drainage  and  Sewerage        .        .  550 

(fZ)  Nuisances 550 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Vesting  in  Local  Authority  .  550 

TV.  Land  Drainage      ....  550 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Highways,  Nos.  7,  8  ;  Local 
Government  ;  Metropolis  ;!  Nui- 
sance ;  Public  Health  ;  Rates, 
Nos.  11,  12,  13  ;  Waters,  Nos.  2,  3, 
4,  G,  7. 

I.  "DRAIN"  OR  "SEWER." 

1.  Brain  Belonging  to  a  Main  Road — Connec- 
tions Made  toith  Brain  —  "  Saoer  "—Bamage 
Caused  hi/  Blocking  of  Brain — Liability — Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41), 
s.  11.] — A  drain  which,  at  the  passing  of  the  Pub- 
lic Health  Act,  1875,  was  vested  in,  and  was  under 
the  control  of,  an  authority  having  the  manage- 
ment of  roads  and  not  being  a  local  authority 
under  that  Act,  and  which,  as  being  a  drain 
"belonging  to  a  main  road"  within  sect.  11, 
sub-sect.  6,  of  the  Local  Government  Act,  1888,  is 
vested  in  the  county  council,  does  not  become  a 
"  sewer "  so  as  to  be  vested  in  the  sanitary 
authority  merely  by  reason  of  some  unautho- 
rised connection  being  made  between  a  house 
and  the  drain.  The  .sanitary  authority  is, 
therefore,  not  liable  for  damage  caused  in  conse- 
quence of  such  a  drain  being  blocked. 
RiCKARBY  V.  New  Forest  Rural   District 

[Council,  74  J.  P.  441  ;   26  T.  L.  R.  586  ; 
8  L.  G.  R.  893— Warrington,  J. 

II.  "  SINGLE  PRIVATE  DRAIN." 

No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  RIGHTS  AND  DUTIES. 

(a)  General 

2.  Sewage  Arising  Outside  Bistrict — Connec- 
tion by  Sanitary  Authoritij — Subsequent  Bight  to 
Impose  Terms— Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  .55.  21,  22.]^When  once  a  local 
authority  has  agreed  with  the  owner  of  premises 
outside  their  district  and  connected  the  drains 
of  those  premises  with  their  sewer,  the  owner's 
position  is  similar  to  that  of  an  owner  inside  the 
district  under  sect.  21  of  the  Public  Health  Act, 
1875,  and  the  connection  cannot  be  interfered 
with.  Sect.  22  of  the  Act,  which  empowers 
an  outside  owner  to  have  his  drains  connected 
with  the  local  authority's  sewer  subject  to  terms 
to  be  agreed  or  settled  as  therein  provided,  no 
longer  applies  where  an  outside  owner  is  desirous 
of  leaving  an  existing  connection  as  it  is.  Slight 
internal  alterations  of  the  owner's  drains  do 
not  constitute  a  fresh  communication  within 
sect.  22. 

Attorney -General  v.  Clerlienimll  Vestry, 
([1891]  3  Ch.  527)  and  Brown  v.  Bunstable  Cor- 
oration  ([1899]  2  Ch.  378)  applied. 


Decision  of  Eady.  J.  ([1909]  W.  N.  189;  101 
L.  T.  199  ;  73  J.  f .  427  ;  26  T.  L.  R.  2)  affirmed. 

East    Barnet     Valley    Urban     District 

[Council  v.  Stallard,  [1909]  2  Ch.  555  ; 

79  L.  J.  Ch.  103  ;  101   L.  T.  642  ;  74  J.  P.  9  ; 

26  T.    L.    K.  22;  51  Sol.  .lo.  30;  8  L.  G.  R. 

192— C.  A. 

(b)  Cesspools. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Drainage  and  Sewerage. 

3.  Ea'pensps  of  Constructing  Kew  Sewer  in 
Street — Liability  of  Frontager — Bochdale  Im- 
proi-ement  Act,'l872~Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  150.]— By  a  local  Act  of 
1872  the  boundaries  of  Rochdale  were  extended, 
and  a  certain  street  upon  which  the  property  of 
the  defendant  abutted  was  included  within  the 
boundary  of  the  town.  By  sect.  171  of  the  local 
Act  it  was  provided  that  "  where  the  corporation 
should  cause  any  new  sewer  to  be  constructed  in 
any  street  in  which  there  was  not  a  sewer,  or  in 
which  the  existing  sewer  was  insufficient,  they 
may  charge  the  owners  of  the  lands  abutting 
upon  such  street  with  the  payment  of  the 
expenses  incurred  in  the  construction  of  the 
same.  .  .  ."  The  corporation  laid  a  new  sewer 
in  the  street,  and  apportioned  the  expenses  upon 
the  frontagers. 

Held — that  on  the  true  construction  of  the 
private  Act  the  defendant  was  liable  to  pay  his 
share  towaixls  the  expenses  of  the  new  sewer, 
the  right  of  the  corporation  to  levy  contributions 
not  being  confined  to  new  streets. 

Decision  of  Lord  Alverstone,  C.J.,  reversed. 
Rochdale  Corporation  r.  Leach,  101  L.  T. 

[881  :  74  J.  P.  89;  54  Sol.  Jo.  134  ;  8  L.  G.  R. 
267— C.  A. 

(d)  Nuisances. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Vesting  in  Local  Authority. 
See  No.  1,  supra. 

IV.  LAND  DRAINAGE. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 


SHANGHAI. 

See  Dependencies  and  Colonies, 


SHARES. 

See  Companies. 


SHEEP  SCAB. 

See  Animals. 
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SHERIFFS  AND   BAILIFFS. 

See  Bankruptcy  ;  County  Courts  ; 
Distress  ;  Execution  ;  Inter- 
pleader ;  Metropolis  ;  Practice 

AND   TROCEDURE  ;    TUBLIC    AUTHO- 
RITIES. 


SHIPPING 
TION. 


AND    NAVIGA 
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I.  Ownership  and  Control  of  Ship. 

(a)  Action  of  Restraint     .        .        .     553 

[No  paragi-aplis  in  tliis  vol.  of  the  Digest] 

(V)  Liability  for  Disbursements       .     553 

(c)  Mortgage 553 

Id)  Sale   .         .        .        .        .        .553 

[No  paragraphs  in  this  \o\.  of  the  Digest.] 
[e)  Ownership   .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Seamen. 
(a)  Wages         .... 
(&)  Bonus         .... 

[JTo  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Effect  of  Carrying  Contraband 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
{d)  Miscellaneous     . 
[No  paragraphs  in  this  voL  of  the  Digest.] 
(e)  Termination  of  Service 

III.  Hire  of  Ship. 

{a)  Detention  of  Ship 

(h)  Exceptions  in  Charter-party 

((?)  Loading  and  Discharge  of  Cargo 

(d)  Miscellaneous     . 

(e)  Payment  of  Freight 
(/)  Period  of  Hire  . 
(^)  Warranties  ... 
[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

lY.  Incorporation      op      Charter 
PARTY  in  Bill  of  Lading 

V.  Carriage  of  Goods. 
(a)  Deviation  of  Ship 
(&)  Discharge  of  Cargo    . 
(c)  Documents  of  Title     . 
(rf)  Exceptions  in  Bill  of  Lading 
(e)  Freight        .... 
(/)  Miscellaneous     . 
((/)  Short  Delivery    . 
(A)  Through  Bill  of  Lading      . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(i)  Warranties  .... 

YI.  Demurrage. 

(«)  Averaging  Days 
(l/)  Colliery  Guarantee     . 
(c)  Commencement  of  Lay  Days 
[No  paragraphs  in  this  vol.  of  the  Digest.) 
{d)  Computation  of  Time 
(e)  Custom  of  Port  . 
(/)  Excepted  Days 
(^)  Exceptions  of  Strikes,  etc. 
(//)  Miscellaneous 
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YII.  Maritime  Liens. 

(«)  Generally 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(i)  Owner's  Lien      .        .         .        . 
A'^IIT.  Bottomry 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  General  Average 

X.  Rules  for  Preventing  Collisions-. 
(a)  Fog 


(J)  Generally    . 
(r)  Lights 

{d)  Narrow  Channel 
(r')  Negligence  . 
(/)  Sound  Signals    . 
(^)  Tug  and  Tow      . 
(/()  Yessels  Crossing 

XI.  Collision  Actions. 
(rt)  Division  of  Loss 
(b)  Limitation  of  Liabilitj^ 
(c;)  Measure  of  Damages  . 
(rf)  Practice 
(?)   Miscellaneous     . 


XII.  Salvage. 

{a)  Agreements  for  Salvage 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

{!))  Apportionment  of  Award  . 
(^')  Basis  of  Yaluation 

\d)  Derelicts 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(fl)  Generally 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(/)  Life  Salvage      .        .        .        . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
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((])  Practice 
(//)  Towage 


XIII.  Towage  Contracts  . 
XIY.  Pilotage. 

(rt)  Authority  of  Pilot 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(V)  Defence  of  Compulsory  Pilotage 

Ip)  Exempted  Ships 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Limits  of  Compulsory  Pilotage  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Miscellaneous      .... 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

XY.  Harbours  ant)  Docks.'i 

Qi)  Authority  of  Harbour  Master     . 
[No  paragi-aphs  in  this  vol.  of  the  Digest.] 

(Zi)  Dues 

((?)  Liability  of  Harbour  Authority  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Liability  of  Wharf  Owner . 
[No  paragrajjhs  in  this  vol.  of  the  Digest.] 

(e)  Miscellaneous      .... 
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Shipping  and  Navigation — Continued.  col. 

XVI.  Miscellaneous       Shipping 

Regulations       ....    o8G 

[No  paragraphs  in  this  vol.  of  the  L'igcst.] 

See  also  Admiralty  Jurisdiction  and 
Practice  ;  Carriers,  Xu.  3  ;  De- 
pendencies, Xo.  25  ;  Income  Tax, 
Xo.  i ;  Insurance,  V.  ;  Public 
Health,  Xo.  3. 

I.  OWNERSHIP  AND  CONTROL   OF  SHIP. 
(a)  Action  of  Restraint. 

[Xo  paragraphs  in  this  vol.  of  the  Dige.st.] 

(b)  Liability  for  Disbursements. 
See  Xo.  1,  infra. 

(c)  Mortgage. 
See  also  Dependencies,  Xo.  G. 

I.  Mortgagee  Tailing  Posses-non —  Coal  Prc- 
rioudy  suj)j)Ued  to  Mortgagors  for  Voijage  on 
loliicli  Freight  Earned — Bight  of  Vendor  of  Coal 
to  Payment  out  of  Frelght.~\ — The  respondents 
sold  in  this  country  coal  to  the  owners  of  the 
Argentino  for  a  voyage  to  Montevideo  and  back, 
payment  to  be  at  thirty  daj's.  Subsequently  the 
appellants,  as  mortgagees,  took  constructive 
possession  of  the  Argentino.  By  an  order  of 
Court  the  freight  of  the  Argentino  was  ordered 
to  be  collected,  the  necessary  disbursements  paid, 
and  the  balance  brought  into  Court.  The 
respondents,  not  having  been  paid  for  the  coal 
supplied,  claimed  to  be  entitled  to  payment  out 
of  the  freight  which  had  been  earned  on  the 
voyage  to  Montevideo  and  back. 

Held — that  although  the  icoal  was  used  for 
the  purpose  of  earning  freight  on  that  voyage,  it 
was  supplied  to  the  mortgagors,  and  not  to  the 
appellants,  and  that  therefore  the  respondents 
were  not  entitled  to  payment  out  of  the  freight, 
which  must  be  paid  to  the  appellants  as  mort- 
gagees. 

El  Argentino,  [1909]  P.  23G  ;  78  L.  J.  P.  102  : 

[101  L.  T.  80  ;  2.5  T.  L.  E.  518  ;  11  Asp.  M.  C. 

280— Bigham,  Pres. 

(d)  Sale. 

[No  paragraplis  iu  this  vol.  of  the  Digest.] 

(e)  Ownership. 

[No  paragraphs  in  this  \o\.  of  the  Digest.] 

II.  SEAMEN. 

See  aUo  Master  and  Servant,  Xos.  I  (J, 
.50,  51,   52,  53,  5f,   55,   108,   113,   lU, 


(a)  Wages. 

2.  Deduct lom from  Wage.i — Agreement — Stipu- 
lation Contrart/to  Law — Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  .v.?.  113,  114,  221,  22(i.]— 
An  agreement  between  the  master  of  a  British 
ship  and  the  crew  contained  the  following 
stipulation  :  "The  said  master  shall  be  entitled 
to  deduct  from  the  wages  of  any  member  of  the 
said  crew  the  following  amounts,  viz.  :    for  not 


joining  at  the  time  specified  in  column  11,  two 
days'  pay,  or  at  his  option  any  expenses  which 
have  been  properly  incurred  in  hiring  a  sub- 
stitute ;  and  for  absence  at  any  time  without 
leave  from  his  ship  or  from  his  duty,  a  sum  equal 
to  two  days'  pay  for  any  period  of  absence  not 
exceeding  24  hours,  and  a  further  sum  equal  to 
fotir  days'  pay  for  each  succeeding  completed  or 
uncompleted  period  of  24  hom-s'  absence." 

Held — that  the  above-quoted  stipulation  was 
inconsistent   with   the   provisions  of    sect.   221, 
clause  (b),  of  the  Merchant  Shipping  Act,  1894, 
and  was  contrary  to  law. 
Mercantile  Steamship  Co.,Ld.  and  Dale  r. 

[Hall,  [1909]  2  K.  B.  423;  78  L.  J.  K.  B. 

812  ;    100   L.  T.  885  ;   25   T.   L.  R.   623  ;    53 

Sol.  Jo.  562  ;  14  Com.  Cas.  208  ;  11  Asp.  M.  C 
273— Pickford,  J 

On  Appeal — appeal  withdrawn  by  consent 
(.^ee  [1909]  W.  X.  232). 

(b)  Bonus. 

[No  paragrai)hs  iu  this  vol.  of  the  Digest.] 

(c)  Effect  of  Carrying   Contraband. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Miscellaneous. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Termination  of  Service. 

3.  Articles — Voyage  to  End  "  .-I5  May  Be 
Bequlred  by  Master" — Discharge  of  Cargo — 
Tailing  Bunii or  Coal  for  Future  Voyage — End  of 
Voyage.] — A  seaman  signed  articles  to  serve  on 
board  a  ship  for  a  vo^vage  not  to  exceed  two 
years  and  '■  to  end  at  such  port  in  the  United 
Kingdom  or  Continent  of  Europe  (within  home 
trade  limits)  as  may  be  required  by  the  master." 
The  ship  sailed  from  London  with  a  cargo  and 
ultimately  came  to  Rotterdam,  where  the  last  of 
the  cargo  was  discharged.  She  then  came  to  the 
Tyne,  having  between  100  and  200  tons  of 
bunker  coal  on  board.  In  the  Tyne  she  took  on 
board  a  further  supply  of  1,300  tons  of  bunker 
coal,  and  the  seaman  there  claimed  his  discharge 
and  wages  on  the  ground  that  tlie  voyage  had 
come  to  an  end.  Tiie  master  had  not  required 
the  voyage  to  end  at  the  Tyne,  and  he  declined 
to  discharge  the  seaman  on  the  ground  that  the 
voyage  was  not  completed,  but  he  did  not  then 
say  where  the  ship  was  proceeding  to,  but  after- 
wards said  that  she  was  to  proceed  lo  Glasgo^v. 
The  1,300  tons  of  coal  was  not  required  to  take 
the  ship  to  Glasgow. 

Held — that  the  mere  fact  of  taking  on  board 
the  1,3()0  tons  of  bunker  coal  in  the  Tyne  was 
not  of  itself  stifKcient  to  show  that  the  voyage 
ended  at  the  Tyne,  and  as  the  master  had  not 
required  it  to  end  at  the  Tyne  the  voyage  was 
not  ended  there,  and  the  seaman  was  not  entitled 
to  claim  his  discharge  and  wages. 

7he  Scar.Hdale  ([1907]  A.  C.  373)  followed. 
Haylet  r.  Thompson.  [1910]  W.  N.  227  ;   103 
[L.  T.  509  ;  74  J.  P.  480— Div.  Ct. 

4.  Bifu.ial  of  Master  to  give  Certificate  of  Dls- 
chart/e—Llabiliti/  nf  Oicners—Jielecancy — Mer- 
chant Shipping  Act,  1894  (57  .^  58  Vict.  c.   GO) 
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11.  Seamen — Continued. 

s.  128  {l)  —  Merchant  Shipping  Act,  1906 
(6  Edw.  7,  c.  48),  s.  31.]  —A  seaman,  on  the 
averment  that  the  master  of  a  vessel  on  which 
he  had  served  had  failed  to  give  him  a  certificate 
of  discharge  in  terms  of  the  Merchant  Shipping 
Acts,  claimed  damages  from  the  owners  of  the 


Held — that  the  action  was  irrelevant  in 
respect  that  under  the  provisions  of  the  Mer- 
chant Shipping  Acts  the  duty  of  giving  a  certi- 
ficate lay  upon  the  master,  as  such,  and  that  he 
alone  was  responsible  for  failure  to  perform  it. 
DOWNIE  r.    CONXELL    BROTHERS,    Ld.,    [1910] 

[S.  C.  781  ;  47  Sc.  L.  R.  666— Ct.  of  Sess. 
III.  HIRE  OF  SHIP. 

(a)  Detention  of  Ship. 
See  No.  17,  infra. 
(b)  Exceptions  in  Charter-party. 

5.  Time  Charter-party — Strike  Clau-w — Mutu- 
ality—  Conunercial  Frustration  —  Liability  of 
Charterers.']  —  By  a  time  charter-party  the 
owners  agreed  to  let  and  the  charterers  agreed 
to  hire  a  steamship  for  the  term  of  one  trip  from 
Newcastle  in  New  South  Wales  to  the  west 
coast  of  South  Africa.  It  was  provided  that 
the  charterers  "shall"  pay  hire  at  the  rate 
of  £1,000  per  calendar  month,  commencing 
twenty-four  hours  after  the  vessel  was  placed 
at  the  charterers'  disposal  and  to  continue 
until  the  hour  of  her  re-delivery  to  the  owners. 
Payment  of  hire  was  to  cease  under  certain 
events,  but  strikes  were  not  included.  The 
charter-party  provided  :  "  The  act  of  God,  perils 
of  the  seas,  fire,  barratry  of  the  master  and  crew, 
enemies,  pirates,  robbers,  arrests  and  restraints 
of  princes,  rulers,  and  people,  strikes,  collisions, 
strandings,  and  accidents  of  navigation,  and  all 
losses  and  damages  caused  thereloy,  are  always 
excepted,  even  when  occasioned  by  the  negli- 
gence, default,  or  error  in  judgment  of  the  pilot, 
master,  mariners,  or  other  persons  employed  by 
the  owners,  or  for  whose  acts  they  are  responsible, 
but  nothing  herein  coutaiued  shall  exempt  the 
owners  from  liability  to  pay  for  damage  to  cargo 
occasioned  by  bad  stowage  ...  or  by  causes 
other  than  those  excepted,  and  all  the  above 
exceptions  are  conditional  on  the  vessel  being 
seaworthy  when  she  enters  on  the  charter,  but 
any  latent  defects  in  the  machinery  shall  not  be 
considered  unseaworthiness,  provided  the  same 
do  not  result  from  want  of  due  diligence  of  the 
owners.  .  .  .  This  clause  is  not  to  be  construed 
as  in  any  way  affecting  or  cancelling  the  pro- 
visions for  cessation  of  hire  as  provided  in  this 
charter-party." 

When  the  vessel  was  placed  at  the  disposal  of 
the  charterers  there  was  a  strike  in  operation  at 
Newcastle,  which  prevented  the  loading  of  coal. 
It  was  in  the  contemplation  of  both  parties 
that  the  purpose  of  the  employment  of  the  ship 
was  to  load  coal  at  Newcastle*  to  carry  it  to  the 
west  coast  of  South  Africa. 


Held — that  the  exception  of  strikes  was  not 
mutual,  and  did  not  protect  the  charterers  ;  and 


that  the  commercial  object  of  the  charter-party 
had  not  been  frustrated  by  the  existence  of  the 
strike. 

Barrie     v.     Peruvian      Corporation     ((1896) 
2  Com.  Cas.  50)  distinguished. 
Beaemount  Steamship  Co.,  Ld.  c.  Andrew 

[Weir  &  Co.,  102  L.  T.  73  ;  26  T.  L.  R.  248  ; 

lo  Com.  Cas.  101  ;  11  Asp.  M.  C.  345— Bray,  J. 

6.  Deviation — Liability  of  Owners.] — Where 
a  ship  deviates  from  the  voyage  contemplated  by 
the  charter-party,  the  shipowners  are  not  pro- 
tected by  exceptions  from  liability  contained  in 
the  charter-party  for  damage  to  the  cargo  occur- 
ring either  before  or  after  such  deviation,  as  they 
are  then  in  the  position  of  common  carriers. 
Ixterxationale     Guano- en      Superphos- 

[phaatwerken  v.  Robert  Mac  Andrew 
&  Co.,  [1909]  2  K.  B.  360  ;  78  L.  J.  K.  B.  691  ; 
100  L.  T.  8.50  ;  25  T.  L.  R.  529  ;  53  Sol.  Jo. 
504  ;  14  Com.  Cas.  194  ;  11  Asp.  M.  C.  271— 
Pickford,  J. 

(c)  Loading  and  Discharge  of  Cargo. 

See  also  No.  33,  infra. 

7.  Ch a rter-pa ri y —  Ca ncelli ng  Cla use — Supply 
of  Stiffening — Readiness  for  Loadiiuj.] — The  i., 
then  being  at  C.  discharging  a  cargo  of  coal  and 
intending  to  complete  her  discharge  at  I.,  was 
chartered  to  load  at  those  two  ports  a  full  and 
complete  cargo  of  nitrate.  Clause  4  of  the 
charter-party  provided  that  "  stiffening  of  nitrate 
to  be  supplied  at  I.  but  not  before  December  10th, 
1907,  on  receipt  of  48  hours'  notice  from  captain 
of  his  readiness  to  receive  same  or  lay  days  to 
count."  Clause  13  provided  that  "  should  the 
vessel  not  have  arrived  at  her  loading  port  and 
be  ready  for  loading  ...  on  or  before  noon 
of  January  31st,  1908,  charterers  to  have  the 
option  of  cancelling  this  charter."  The  vessel 
arrived  at  I.  on  December  13th,  1907,  having 
then  on  board  more  than  half  her  coal  cargo ; 
and  by  January  27th,  1908,  she  had  discharged 
as  much  of  that  cargo  as  could  safely  be  unladen, 
unless  some  stiffening  in  the  way  of  ballast  or 
sufficient  cargo  was  put  on  board.  Between  the 
time  when  that  notice  would  expire,  viz.,  on 
January  29th,  and  noon  of  January  31st,  the 
coal  still  remaining  on  board  could  not  have 
been  discharged.  The  charterers  refused  to 
comply  with  the  captain's  notice  requiring  a 
supply  of  stiffening,  unless  the  captain  would 
agree  to  redeliver  it  if  the  charter-party  was 
cancelled,  and  on  January  31st  they  cancelled 
the  charter.  In  an  action  by  the  shipowners 
against  the  charterers  claiming  damages  for 
breach  of  charter-party  :  — 

Held— that  the  ship's  being  ready  to  receive 
stiffening  was  not  the  same  thing  as  being  ready 
for  loading  within  the  meaning  of  clause  13  ; 
that,  as  the  ship  was  not  ready  to  load  cargo 
within  the  meaning  of  that  clause  by  noon  of 
January  31st,  1908,  the  charterers  were  entitled 
to  exercise  their  option  of  cancelling  the  charter  ; 
and,  therefore,  that  the  action  failed. 

Decision  of  Lord  Alverstone,  C.J.  (100  L.  T. 
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736;  25  T.  L.   R.  503;  U   Com.  Cas.  181  ;    11 

Asp.  M.  G.  237)  affirmed. 

Sailing   Ship    Lydeehorn   Co.   v.  Duncan 

[Fox  &  Co.,  [1909]  2  K.  B.  92!)  ;  79  L.  .J.  K.  B. 

105  ;  101  L.  T.  295  ;  25  T.  L.  R.  739  ;  14  Com. 

Cas.  293  ;  11  Asp.  M.C.  291— C.  A. 


8.  ClKoier-jMvty — Contract  to  Load  a  Cargo  of 
"  not  Zc.s-.s-  titan  6,500  to7is  hut  not  exceeding  7,000 
tons'' — Extent  of  Charterers'  Obligation.'] — A 
charter-party  provided  that  a  ship  should  pro- 
ceed to  a  named  port  and  load  "  a  cargo  of  beans 
not  less  than  6,500  tons  but  not  exceeding  7,000 
tons  net  intake  weight  of  beans  in  bags  as  usual 
which  the  said  charterers  bind  themselves  to 
ship  not  exceeding  what  she  can  reasonably  stow 
and  carry  over  and  above  her  cabin  bunkers, 
tackle,  apparel,  provisions,  and  furniture."  It 
also  contained  the  following  clause  :  "  Charterers 
to  have  the  option  of  underletting  the  whole  or 
part  of  the  steamer." 

Held — that  the  words  "  not  less  than  6,500 
tons  "  constituted  a  warranty  by  the  shipowners 
to  the  charterers  that  the  vessel  could  carry  that 
quantity,  and  that  the  words  "  not  exceeding  7,000 
tons  "  was  a  term  binding  the  shipowners  not  to 
ask  for  more  than  7,000  tons,  but  entitling  them 
to  receive  that  quantity  if  within  the  capacity 
of  the  vessel. 

Held  also — that,  having  in  fact  shipped 
under  duress  and  protest  a  larger  quantity  of 
cargo  than  that  required  by  the  terms  of  the 
charter-party,  the  charterers  were  entitled  to 
have  the  excess  quantity  carried  freight  free. 

Jardine,  Mathieson  &  Co.  r.  Clyde   Ship- 

[PING  Co.,  [1910]  1  K.  B.  627  ;  79  L.  J.  K.  B. 

634  ;  102  L.  T.  462  ;  26  T.  L.  R.  301  ;  15  Com. 

Cas.  193  ;  11  Asp.  M.  C.  384— Hamilton,  J. 


9.  Charter -ijart]] — Despatch  Moneg — Calcula- 
tion of  Time  —  Discharge  —  Running  Dags  — 
Mvceptio7is  -^"  M^inning  Dags  Sared."] — By  a 
charter-party  the  charterers  were  allowed  twenty 
running  days  for  the  discharge  of  cargo,  "holi- 
days and  time  between  1  p.m.  Saturdays  and 
7  a.m.  Mondays  excepted,"  and  the  shipowners 
were  to  pay  "  £10  per  day  despatch  money  for 
each  running  day  saved." 

Held— that  by  "  saved "  was  meant  days 
saved  to  the  shipowner  and  not  discharging 
days  saved  ;  that  the  exception  of  holidays  and 
time  from  1  p.m.  on  Saturday  to  7  a.m.  on 
Monday  did  not  apply  to  the  calculation  of 
running  days  saved  by  the  completion  of  dis- 
charge of  cargo  before  the  total  period  allowed 
for  such  discharge,  including  the  excepted 
times,  had  expired ;  and  that  therefore  the 
charterers  were  entitled  to  despatch  money  in 
respect  of  a  continuous  period  of  calendar  days 
from  the  actual  time  when  the  discharge  was 
completed  to  the  time  when  they  would  have 
ceased  to  be  entitled  to  any  despatch  money. 

Laiug  V.  Ilollway  ((1878)  3  Q.  B.  D.  437), 
The  Glendevon  ([1893]  P.  269),  and  Nelson  and 


Sons  v.  Nelson  Line,  Liverpool  ([1907]  2  K.  B. 
705)  considered  and  discussed. 

In  re  Royal  Mail  Steam  Packet  Co.,  Ld., 

[and  River  Plate  Steamship   Co.,    Ld. 

[1910J   1   K.  B.  600  ;  79  L.  J.  K.  B.  673;  102 

L.  T.  333  ;  15  Com.  Cas.  124  ;  11  Asp.  M.  C. 

372— Bray,  J. 

(d)  Miscellaneous. 

10.  Damages  for  Breach  of  Cliarter-partg — 
Indemnity. ] — The  appellants  chartered  a  ship  of 
the  respondents,  and  by  the  charter-party  they 
were  bound  to  present  bills  of  lading  which 
threw  upon  the  ship  no  greater  liability  than 
that  contemplated  by  the  charter-party. 

The  ship  loaded  a  cargo  of  cotton  to  be  delivered 
in  France,  and  bills  of  lading  were  signed  by  the 
master  which  specified  the  marks  on  the  bales  of 
cotton  shipped.  When  the  ship  arrived  at  her 
port  of  discharge,  the  marks  on  some  of  the  bales 
of  cotton  did  not  correspond  with  the  marks 
specified  in  the  bill  of  lading,  and  the  consignees 
refused  to  accept  them,  the  respondents  having 
to  pay  damages  for  short  delivery. 

Held — that  they  were  entitled  to  recover  from 
the  appellants  the  amount  so  paid,  it  being  the 
duty  of  the  charterers  under  the  charter-party  to 
load  bales  properly  marked  as  specified  in  the 
bill  of  lading. 

Decision  of  C.  A.  affirmed. 
Elder,  Dempster  &  Co.  v.  Dunn  &  Co.,  101 

[L.  T.  578  ;  15  Com.   Cas.  49;  11  Asp.  M.  C. 
337— H.  L. 

11.  Charter-partg — Cancelling  Clause —  Option 
to  Caficel  on  Non-arrival — 'Time  when  Option  must 
be  Exercised.'] — A  charter-party,  dated  March 
18th,  1907,  contained  the  following  clause  :  "  The 
charterers  or  their  agents  have  the  option  of 
cancelling  this  charter-party,  provided  the  ship  is 
not  arrived  as  within  described  at  Newcastle, 
New  South  Wales,  by  the  15th  Dec,  1907." 
Shortly  before  December  15th,  1907,  the 
charterers  were  informed  by  the  shipowners 
that  the  ship  was  detained  and  could  not  arrive 
by  the  cancelling  date,  and  they  were  asked  to 
state  whether  they  would  exercise  their  option  to 
cancel  or  not.  This  they  refused  to  do,  and 
required  the  shipowners  to  send  the  ship  to 
Newcastle  in  accordance  with  the  charter-party. 
The  ship  arrived  at  Newcastle  on  June  15tli, 
1908,  when  the  charterers  exercised  their  option 
to  cancel,  and  refused  to  load  her.  In  an  action 
by  the  shipowners  for  damages  for  the  defendants' 
refusal  to  load  : — 

Held — that  the  charterers  were  entitled  to 
exercise  the  option  to  cancel  on  the  arrival  of 
the  ship  at  Newcastle,  and  were  not  bound  to  do 
so  prior  thereto. 

Decision  of  Bray,  J..  (101  L.  T.  954  ;  51  Sol.  Jo. 
217;    15    Com.    Cas.  61  ;    1 1    Asp.   M.    C.  342) 
affirmed. 
MOEL  Tryvan  Shipping  Co.,  Ld.  r.  Andrew 

[Weir  &  Co.,  [1910]  2  K.  B.  844  ;  79  L.  J. 

K.  B.  898  ;  103  L.  T.  161  ;  15  Com.  Cas.  307 
— C.  A. 
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III.  Rive  of  ShiT?—f lint Inued. 

(e)  Payment   of  Freight. 

12.  Lienjor  Freight  and  Dead  Freight — Lia- 
hilitij  of  Holders  of  Bills  of  Lading.']  — By  a  clause 
in  a  charter-party  a  vessel  was  to  have  a  lien  on 
the  cargo  for  recovery  of  all  bill  of  lading  freight, 
(lead  freight,  etc.  By  the  bills  of  lading  the 
consignees,  as  well  as  "  performing  all  other 
conditions  and  exceptions  as  per  charter-party," 
were  to  pay  freight,  "  per  the  rate  of  freight  as 
per  charter-party  per  ton  of  2,240  lbs.  gross 
weight  delivered  in  full  .  .  .  Grf.  less  if  ordered 
to  a  direct  port  on  signing  last  bill  of  lading." 
The  vessel  was  ordered  to  a  direct  port. 

By  the  charter-party  the  vessel  was  not  to  earn 
more  freight  than  she  would  with  a  full  cargo  of 
wheat  or  maize  in  bags,  but  the  charterers  might 
ship  other  lawful  merchandise,  in  which  case 
freight  was  to  be  paid  on  the  vessel's  dead-weight 
capacity  for  wheat  or  maize  in  bags  at  the  agreed 
rate  of  125.  6i.  per  ton,  subject  to  the  reduction 
of  (Sd.  if  the  vessel  were  ordered  to  a  direct  port. 
The  charterers  failed  to  complete  the  loading. 

Held — that  the  owners  were  only  entitled  to 
recover  from  the  holders  of  the  bills  of  lading 
freight  at  the  rate  of  12.s.  per  ton  delivered,  and 
were  not  entitled  to  succeed  in  their  claim  with 
respect  to  dead  freight. 

Decision  of  C.  A.  (101  L.  T.  510  ;  2.5  T.  L.  E. 
791;  14  Com.  Cas.  303;  11  Asp.  M.  C.  317) 
affirmed. 

Red      "R."     Steamship    Co.    r.     Allatini 

[Bros,  and  Others,  103  L.  T.  86  ;  26  T.  L.  R. 

261 ;  15  Com.  Cas.  290— H.  L. 

(f)  Period  of  Hire. 

See  No.  5,  supra. 

(g)  Warranties. 

[No  paragraphs  iu  this  vol.  ol  the  Digest.] 

IV.  INCORPORATION  OF  CHARTER-PARTY 
IN  BILL  OF  LADING. 

See  also  V.  (d)  and  No.  16,  infra. 

13.  Negligence  Clause — Constructive  Notice — 
Loss  of  Part  of  Cargo  by  Negligence — LiaiiUtg 
of  SJtipoicners.'] — Qj  the  terms  of  a  charter- 
party  the  shipowners  were  exempted  from 
liability  in  respect  of  loss  occasioned  by,  inter 
alia,  '-accidents  of  navigation  even  when 
occasioned  by  negligence,  default,  or  error  in 
judgment  of  the  master,  mariners,  or  other 
servants  of  the  shipowners."  The  bill  of  lading 
signed  by  the  master,  so  far  as  it  referred  to  the 
charter-party,  contained  only  the  words  "all 
other  conditions  as  per  charter-party."  The 
plaintiffs  were  the  receivers  of  the  cargo  shipped 
under  the  bill  of  lading.  In  their  contract  of 
purchase  they  had  stipulated  with  the  sellers, 
'•  tonnage  to  be  engaged  on  conditions  of  charter- 
party  attached,"  which  form  contained  the 
negligence  clause.  When  the  cargo  arrived 
there  was  a  shortage  due  to  the  negligence  of 
t'lose  on  board  the  ve!5sel,in  respect  of- which  the 
plaintiffs  sued  the  shipowners  for  damages. 


Held — that  the  proper  inference  from  the 
facts  was  that  the  plaintiffs  knew  that  the 
charter-party  contained  the  negligence  clause, 
and  therefore  that  the  shipowners  were  not 
liable. 

Decision  of  C.  A.  ([1909]  P.  219  ;  78  L.  J.  P. 
90  ;  25  T.  L.  R.  438)  reversed. 

Owners   of   S.S.  Dkaupnkr   r.   Owners    of 

[Cargo  of  S..s.  Draupner,  The  Draupner. 

[1910]  A.  C.  450;  79L.J.  P.  88;  103L.  T.87; 

26  T.  L.  R.  571— H.  L. 

14.  Arbitration  Clause — Action  for  Demurrage 
— Stag  of  Proceedings.'] — A  clause  in  a  charter- 
party  provided  for  the  discharge  of  the  cargo  by 
the  steamer  with  customary  steamer  despatch 
according  to  the  custom  of  the  port,  and  for 
demurrage  at  the  rate  of  £25  a  day  if  the  steamer 
should  be  detained  through  any  fault  of  the 
merchant  or  charterer.  Another  clause  provided 
that  any  dispute  or  claim  arising  out  of  any  of 
the  conditions  of  the  charterparty  should  be 
settled  by  arbitration.  By  a  bill  of  lading 
goods  shipped  under  it  were  to  be  delivered  to 
the  shipper  or  his  assigns,  he  or  they  paying 
freight,  with  other  conditions  as  per  charterparty. 
In  the  margin  of  the  bill  of  lading  was  also 
written  "all  other  terms  and  conditions  and 
exceptions  of  charter  to  be  as  per  chai  terparty 
including  negligence  clause."  The  shipowners 
having  commenced  an  action  for  demurrage  in 
the  county  court  against  the  holders  of  the  bill 
of  lading  : — 

Held — that  the  arbitration  clause  in  the 
charterparty  was  incorporated  in  the  bill  of 
lading,  and  therefore  that  proceedings  in  the 
action  must  be  stayed. 

The  Portsmouth,  [1910]  P.  293— Div.  Ct. 

V.  CARRIAGE  OF  GOODS. 

See  also  IX.  and  No.  56,  infra  ;  Agency, 
No.  1  ;    Animals,  No.  6 ;    Practice, 

Nos.  7,  8. 

(a)  Deviation  of  Ship. 

15.  £.rceptions  in  Charter-party— Protection 
Lost  by  Deviation.] — Where  a  ship  deviates  from 
the  chartered  voyage,  the  shipowners  lose  the  pro- 
tection of  the  exceptions  from  liability  contained 
in  the  charter-party,  not  only  in  respect  of 
damage  occasioned  to  the  cargo  after  the  devia- 
tion, but  also  in  respect  of  that  which  has  been 
occasioned  on  the  voyage  prior  thereto.  In  such 
a  case  the  shii)o\vners  are  in  the  position  of 
common  carriers. 

Internationale  Guano  -  en  Superphos- 
[phaatwerken  v.  Robert  Macandkew  & 
Co.,  [1909]  2  K.  B.  360  ;  78  L.  J.  K.  B.  691  ; 
100  L.  T.  850  ;  25  T.  L.  R.  529  :  53  Sol.  Jo. 
504  ;  14  Com.  Cas.  194  ;  11  Asp.  M.  C.  271— 
Pickford,  J. 

16.  Deviation  for  Pepairs —  Unscatcorth  ine.is  at 
Commencement  of  Voyage] — Where  the  necessity 
for  a  deviation  arises  from  the  default  of  the 
shipowner  in  .sending  the  ship  to  .sea  in  an  unsea- 
worthy  state  he  cannot  claim  to  be  iu  a  different 
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V.  Carriage  ot  GoodiS— Continued. 

position  from  that  in  which  he  would  have  been 

had  the  deviation  itself  been  unnecessary. 

Strang,  Steel  Si'  Co.  v.  Scott  S,-  O/.  ((1SS9)  14 
A.  C.  GO'l)  discussed  and  applied. 

Decision  of  Walton.  J.  ([1310]  2  K.  B.  309  ; 
79  L.  J.  K.  B.  1113  ;  102  L.  T.  910  ;  26  T.  L.  K. 
504  ;  54  8ol.  Jo.  5(55  ;  15  Com.  Cas.  2(58),  reversed. 
KiSH  V.  Taylok,  Tuiiex,  December  2(5th,  1910— 

[C.  A. 
(b)  Discharge  of  Cargo. 
,SV^  aUo  Y.  (d),  Infra. 

17.  Cliarfrr-pa rt ij — Bilh of  Lailing — ^'■Cii-itonis 
Fonn(diti<\s  and  Drfcnttonx  at  Xcw  York  to  he  at 
the  Iii.sk  and  E.rpni><e  of  Comignce  of  Go(uh"— 
Customs  Exaiiiinatioii  —  Detention  of  Ship — 
Wharfage  Expenxes — LiahiUtg  of  Consignee — 
Neglect  of  Ship's  Agents  to  Enforce  Claim  against 
Consignees.^ — A  ship  was,  in  accordance  with  the 
charter-party,  consigned  to  agents  at  New  York 
nominated  b^^  the  charterers.  The  ship  was  to 
discharge  her  cargo  as  fast  as  she  could  put  out 
and  according  to  the  custom  of  the  port.  The  bills 
of  lading,  as  provided  for  in  the  charter-party, 
contained  the  following  clause  :  "  Customs  for- 
malities and  detentions  at  New  York  to  be  at 
the  risk  and  expense  of  consignee  of  goods." 
The  ship  was  not  discharged  as  fast  as  she  put 
out  to  the  extent  of  five  days,  owing  to  compli- 
ance with  customs  formalities.  The  agents  took 
no  steps  to  enforce  against  the  consignees  any 
claim  for  expenses,  charges,  demurrage,  or  deten- 
tion caused  by  compliance  with  customs  for- 
malities. The  charterers  assumed  full  responsi- 
bility for  the  acts  of  the  agents. 

Held— that  the  above  clause  in  the  bills  of 
lading  meant  that  the  consignees  of  goods  could 
make  no  claim  against  the  ship  in  respect  of 
charges  and  delays  caused  by  compliance  with 
customs  formalities,  and  that  each  consignee  was 
required  -to  pay  the  charges  which  naturally 
appertained  to  his  parcel  of  goods,  but  that  he 
was  not  liable  to  pay  any  part  of  the  general 
charges  for  wharf  hire,  tiering,  or  breaking  down  ; 
that  the  term  "  detention  "  referred  to  the  deten- 
tion of  the  goods  and  not  of  the  ship,  anci,  there- 
fore, the  five  days'  detention  of  the  ship  was  not 
an  "expense"  within  the  meaning  of  that 
clause. 

Held  further  —  that  in  the  absence  of 
specific  instruction  to  the  agents  to  assert  a 
lien  there  was  no  breach  of  duty  on  the  part 
of  the  agents  in  abstaining  from  asserting  a 
lien  or  from  bringing  a  number  of  actions  against 
the  consignees. 

Decision  of  Channell,  J.  (14  Com.  Cas.  141) 
reversed. 
CoBRiDGE   Steamship  Co.,    and  Bucknall 

[Steamship  Lines,  15  Com.  Cas.  138— C.  A. 

18.  Discharge  in  Accordance  with  Custom  of  Port 
—  Cargo  of  Lumher — Stoicage  in  Barges — Custom 
of  Port  of  London.'] — By  the  custom  and  practice 
of  the  Tort  of  Ijondon  in  the  case  of  cargoes 
of  lumber  the  receiver  is  liable  only  to  provide 
sufficient  open  craft  alongside  ready  to  receive 


the  goods,  and  is  under  no  obligation  to  have  any 
men  thereon  to  receive  the  goods  from  the  ship's 
tackle  or  to  stow  the  goods  therein.  The  ship- 
owner is  bound  to  do  the  whole  work  of  deliver- 
ing the  goods  into  the  barges,  whether  dock 
company's  barges  or  outside  barges,  and  of 
stowing  the  goods  therein  in  the  reasonable 
and  ordinary  manner  so  that  the  goods  may 
not  be  damaged  or  imperilled,  and  so  that 
the  barges  may  be  loaded  to  the  usual  and 
reasonable  extent  and  may  be  safely  and 
properly  navigable. 
Glasgow   Navigation    Co.,   Ld.    v.  W.   W. 

[Howard  Brothers  &  Co.,  102  L.  T.  172  ; 

26  T.  L.  R.  247;   15  Com.  Cas.   88  ;  11  Asp. 
M.  C.  376— Hamilton,  J. 

(c)  Documents  of  Title. 

19.  Sale  of  ChmU—C.I.F.  Contract— Fag  me  at 
— Xet  Cash — Right  of  In.sj)ection — Sale  of  Goods 
Act,  1893  (56  &  57  Vict.  c.  71),  ss.  28,  32,  and 
34.] — Payment  under  a  c.i.f.  contract,  "terms 
net  cash  "  must  he  made  on  the  tender  of  the 
shipping  documents,  notwithstanding  that  at  the 
date  of  such  tender  the  goods  have  not  arrived. 
Biddell  Brothers  r.  E.  Clemens.  Horst  k 

[Co.,  [1910]  W.  N.  2.38  ;    27   T.  L.  R.  47  ;    55 
Sol.  Jo.  47 — Hamilton,  J. 

(d)  Exceptions  in  Bill  of  Lading. 

See  also  No.  17,  sujira  ;  No.  37,  infra. 

.  20.  Charterers  becoming  Endorsees  of  Bill  of 
Lading — Damage  to  Cargo.'] — A  clause  in  a 
charter-party  provided:  '-The  captain  to  sign 
bills  at  any  rate  of  freight  without  prejudice  to 
this  charter-party,  but  not  below  charter-party 
rate.  .  .  ."  The  charter-party  also  contained  an 
exceptions  clause,  which,  however,  was  not 
material  in  the  particular  case.  A  cargo  of 
dates  was  shipped  by  a  third  party  for  delivery 
in  London  under  a  bill  of  lading,  which  con- 
tained an  exceptions  clause  which,  if  the  bill  of 
lading  governed  the  contract  of  carriage,  applied 
to  protect  the  shipowners.  After  the  shipment 
of  the  dates,  the  charterers  made  an  advance  to 
the  shipper  and  took  the  bill  of  lading  duly 
endorsed  as  pledgees.  When  the  ship  arrived 
in  London,  the  charterers  presented  the  bill  of 
lading  and  received  the  dates,  a  portion  of  which 
was  found  to  be  seriously  damaged  and  in  respect 
of  which  the  charterers  claimed  to  recover 
damages  from  the  shipowners. 

Held — that  the  charterers  had  no  rights  in 
respect  of  the  dates  except  under  the  bill  of 
lading,  and  that  the  exceptions  clause  therein 
protected  the  shipowners  from  liability'. 

Semhle,  a  ship  does  not  become  unfit  to  carry 

a  particular  cargo  merely  because  such  cargo  is 

stowed  in  a  portion  of  a  compartment  which  is 

less  suitable  for  its  carriage  than  another  portion 

of  the   same   compartment.     Such    impropriety 

would  only  amount  to  improper  stowage. 

Steamship  Calcutta   Co.,    Ld.  r.  Andrew 

[Weir  &  Co..  [1910]   1   K.  B.  759;  79  L.J. 

;      K.  B.  401  ;  102    fi.  T.  428  :  2()  T.  L.  H.  237  ; 

'      15  Com.  Cas.  172  ;   11  Asi..  M.  C.  395— Haniil- 

I  ton,  J. 
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V.  Carriage  of  Gooia—CoHtinued. 

21.  Xefilifience  of  Shipowners'  Serrants — JJnsea- 
ivortJii/ir.ss.] — Sugar  was  carried  under  a  bill  of 
lading  which  contained  exceptions  relieving  the 
shipowners  from  liability  for  damage  arising 
from,  inter  alia,  defects  in  machinery  or  neglect 
of  the  engineers.  The  exercise  bj^  the  ship- 
owners or  their  agents  of  reasonable  care  and 
diligence  in  connection  with  the  ship,  her  tackle, 
machinery,  and  appurtenances  was  to  be  con- 
sidered a  fulfilment  of  ever}'  duty,  warranty,  or 
obligation,  and  whether  before  or  after  the  com- 
mencement of  the  said  voyage. 

The  sugar  was  damaged  by  water  getting  into 
it  through  a  three-way  cock  in  a  pipe  which  was 
not  carefully  turned  and  by  the  failure  of  a  non- 
return valve  to  act  in  consequence  of  a  piece  of 
spun  yarn  having  got  into  it.  In  an  action  to 
recover  for  the  damage,  it  appeared  that  the 
chief  engineer,  who  had  been  at  the  building 
yard  superintending  the  machinery  being  put 
togetlier  in  the  ship,  did  not  know  that  the  cock 
would  open  three  ways,  and  that  he  had  neglected 
to  test  it. 

Held — that  the  ship  was  not  in  the  circum- 
stances reasonably  fit  to  carry  the  plaintifiF s 
sugar  ;  that  the  damage  was  due  to  unsea- 
worthiness ;  and  that  the  defendants  were  not 
protected  by  clause  10  of  the  bill  of  lading. 

Decision  of  C.  A.  ([1909]  P.  93  ;  78  L.  J.  P. 
13  ;  100  L.  T.  357;  25  T.  L.  R.  230;  11  Asp. 
M.  C.  215— C.  A.)  reversed. 

Abram    Lyle    &    Sons  r.   Owners  of    SS. 

["ScHWAN"  ;  The  "Schwan,"  [1909]  A.  C. 

450  ;  78  L.  J.  P.  112  ;  101  L.  T.  289  ;  25  T.  L.  R. 

742  ;  53  Sol.  Jo.  696  ;  11  Asp.  M.  C.  286  :  47 

Sc.  L.  R.  558— H.  L. 


22.  Cesser  of  Liability  ichen  Goods  Free  of 
Ship's  Taclde  —  Delircrj/  to  Landing  Agent — 
Goods  Afterwards  Lost  through  Fravd.] — Goods 
were  shipped  for  delivery  at  Penang  under  bills  of 
lading  which  provided  that  the  respondent  com- 
pany "  is  to  have  the  option  of  delivering  these 
goods  or  any  part  thereof  into  receiving  ship  on 
landing  them  at  the  risk  and  expense  of  the 
shipper  or  consignee  as  per  scale  of  charges  to  be 
seen  at  the  agent's  office,  and  is  also  to  be  at 
liberty  until  delivery  to  store  the  goods  or  any 
part  thereof  in  receiving  ship,  godown,  or  upon 
any  wharf,  the  usual  charges  therefor  being  pay- 
able by  the  shipper  or  consignee.  The  company 
shall  have  a  lien  on  all  or  any  part  of  the  goods 
against  expenses  incurred  on  the  whole  or  any 
part  of  the  shipment.  In  all  cases  and  under  all 
circumstances  the  liability  of  the  company  shall 
absolutely  cease  when  the  goods  are  free  of  the 
ship's  tackle,  and  thereupon  the  goods  shall  be  at 
the  risk,  for  all  purposes  and  in  every  respect,  of 
the  shipper  or  consignee." 

Held — that  the  cesser  of  liability  clause  above 
quoted  afforded  complete  protection  to  the  re- 
spondents for  the  loss  of  goods  which  had  been 
discharged  into  lighters,  landed,  and  improperly 
delivered  by  a  representative  of  their  landing 
agents  without  production  of  the  bills  of  lading 
or   a   delivery  order  in  fraud  of  the   appellants 


as  holders  of   the   bills   of  lading  and  delivery 

order. 

Chartered  Bank  op  India,  Australia, 
[and  China  i\  British  India  Steam  Navi- 
gation Co.,  Ld.,  [1909]  A.  C.  369;  78 
L.  J.  P.  C.  Ill ;  100  L.  T.  661  ;  25  T.  L.  R. 
480;  53  Sol.  Jo.  446;  14  Com.  Cas.  189  ;  11 
Asp.  M.  C.  245— P.  C. 

23.  Railwag  Co7nj>an)/s  Vessel — Unreasonable 
Conditions — Railway  and  Ca?uil  Traffie  Act, 
1854  (17  &  18  Vict.  c.  31),  s.  7—Riilwaifs  Clausei 
Act,  1865  (26  &  27  Vict.  c.  92),  s.  31.]— A  rail- 
way company  carried  on  one  of  their  steamers  a 
cargo  under  a  bill  of  lading,  which  contained  a 
clause  exempting  them  from  liability  for  every 
kind  of  negligence  on  the  part  of  their  servants. 

Held — that,  in  the  absence  of  a  bond  fide 
alternative  rate  for  the  carriage  of  the  cargo, 
such  a  condition  was  void  as  being  unreasonable, 
within  sect.  7  of  the  Railway  and  Canal  Traffic 
Act,  1854. 
RiGGALL    &    Sons    r.    Great   Central  Ry. 

[Co.,  101  L.  T.  392  ;  25  T.  L.  R.  754  ;  53  Sol. 

Jo.  716  ;  14  Com.  Cas.  259  ;  11  Asp.  M.  C.  303 
— Pickford,  J. 

24.  Craft  Tramit — "  Vessel " — Barge —  Umea- 
tvorthiness.] — -A  bill  of  lading  provided  for  the 
shipment  of  certain  goods  from  London  to  G.,  in 
America,  and  contained  a  clause  of  exceptions 
which  included  damage  from  rain,  frost,  decay, 
pilferage,  wastage,  etc.  It  also  contained  excep- 
tions in  respect  of  damage  or  loss  from  boilers, 
etc.,  and  "  unseaworthiness,  submerging  or  sink- 
ing of  ship  or  admission  of  water  into  the  vessel 
.  .  .  unseaworthiness  or  unfitness  of  the  vessel  at 
commencement  of,  or  before,  or  at  any  time 
during  the  voyage,  perils  of  the  seas,  rivers, 
navigation  or  land  transit  of  whatever  nature  or 
kind,  and  all  damage,  loss,  or  injury  arising  from 
the  perils  or  things  above  mentioned."  At  the 
end  of  the  bill  of  lading  were  the  words  :  "  All 
the  above  exceptions  and  conditions  shall  apply 
from  the  time  when  the  goods  come  into  the 
possession  or  custodj'  of  the  carriers  or  their 
agents  in  warehouse  or  wharf  in  course  of  land 
or  water  transit  or  in  any  other  situation." 

In  a  claim  for  damages  by  the  shippers  in 
respect  of  injury  caused  by  the  unseaworthiness 
of  a  barge  in  which  the  cargo  was  carried  : — 

Held — that  the  word  "  vessel "  in  the  bill  of 
lading  ajiplied  to  the  barge,  and  that,  as  a  matter 
of  construction,  the  last  clause  also  had  applica- 
tion to  the  barge,  and  the  provision  about 
unseaworthiness  effectually  protected  the  ship- 
owners. 

Decision  of  Hamilton,  J.  (102  L.  T.  716  ;  54 
Sol.  Jo.  543)  affirmed. 
Wiener  r.  Wilsons  and  Furness-Leyland 

[Line,    Ld.,    103    L.  T.   168;  15   Com.    Cas, 
294— C.  A. 
(e)  Freight. 

Sre  al.^o  VII.  (b),  infra. 

26.  Dead  Freight  —  Lieu  —  Cnlit/uidated 
Damages.'] — A  lien  for  dead  freight  coversaclaim 
for  unliquidated  damages  for  short  loading. 
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,c.   -ly)^  '^^  ^-1 — '^'1"-'  I'laiutitt'a  scuL  their  steam- 
ship to  load  grain  at  a  port  iu  the  Sea  of  Azof 
j  in  accordance  with  a  berth    note   under  which 
the  freighters    were    to    act    as    agents  for  the 
I  ship  and  do  the  stevedoring  at  a  fixed  rate  per 
i  1,000  chetwerts.    The  berth  note  provided  that 
"in    case    of    any   dispute    arising    at    loading 
j  ports  "  it  was  "  to  be  submitted  to  the  Rostoff- 
on-Don    Bourse    Court    of    Arbitration."      The 
I  steamship    was    loaded,    and    an     account    for 
j  stevedoring  was    submitted  to  the  master,  who 
'  signed  it,  the  amount  being  deducted  fi-om  the 
advance  freight  due  to  the  shipowners.    A  copy 
of  the  account  was  then  sent  to  the  shipowners 
'  with   the  balance  of  the  advance  freight.     The 
j  shipowners    complained     to     the    freighters    in 
L(jndou  that  tlie  stevedoring  rate  as  shown  in 
;  the  account  was  not  reckoned  in  the  customary 
way,  and  brought  an  action  in  the  county  court 
to  recover  the  amount  which  they  alleged  was 
an  overcharge  and    which    had    been   deducted 
from  the  advance  freight.    The  freighters  moved 
for  and  obtained  a  stay    of  the  proceedings  in 
the  county  court  on   the   ground  that  the  dis- 
pute was  within  the  submission  to  the  arbitra- 
tion clause  in  the  berth  note. 

Held  —  that  "  dispute  "  meant  matter  in 
dispute,  and,  as  it  arose  at  the  loading  port, 
the  matter  should  be  referred  to  arbitration, 
and  that  the  proceedings  were  rightly  stayed. 

The  ••  Dawlish,"  [1910]  P.  339  ;  79  L.  J.  P.  Ill ' 
[103  L.  T.  315— Div.  Cf 

(g)  Short  Delivery. 
See  No.  25,  svpra. 


V.  Carriage  of  Goods — Continued. 

McLean  v.   Fleminq    ((1871)  L.  K.   2   Sc.  & 
Div.  128)  followed  ;  Gray  v.  Carr  ((1871)  L.  T. 
(>  Q.  B.  522)  not  followed. 
KiSH  r.  TAYLOR,  [1910]  2  K.  B.  309  ;  79  L.  J. 

[K.  B.  1113  ;  102  L.  T.  910  ;  26  T.  L.  R.  504  ; 

51  Sol.  Jo.  565  ;  15  Com.  Gas.  268— Walton,  J. 
See  S.  C.  on  appeal,  No.  16,  sitpra. 

25a.  Contract  to  Pay  Freight  per  Standard  In- 
t  d'en — Cargo  not  Measured  at  Port  of  Loading.'] — 
A  charter-party  of  a  steamer  to  carry  a  cargo  of 
short  props  from  Riga  to  Grangemouth  Dock  pro- 
vided that  freight  should  be  payable  "for  short 
props  19.S.  per  Gothenburg  standard  intaken."  A 
cargo  was  loaded  at  Riga  and  the  master  granted 
a  bill  of  lading  which  bore  that  the  cargo  shipped 
measured  ()42  093  standards.  In  an  action  for 
freight  at  the  instance  of  the  shipowner  against 
the  indorsee  of  the  bill  of  lading,  it  was  not 
proved  that  the  cargo  was  measured  at  Riga. 
The  cargo  was  measured  at  Grangemouth,  and 
was  found  to  measure  534-36  standards.  It  was 
not  averred  that  any  part  of  tlie  cargo  was  lost 
on  the  voyage. 

Held— (1 )  that  under  the  charter-party  freight 
was  payable  on  the  cargo  shipped,  and  in  accord- 
ance with  the  measurement  at  the  port  of  load- 
ing if  the  cargo  were  in  fact  measured  there,  but 
(2)  that  as  it  "was  not  proved  that  the  cargo  was 
measured  at  Riga,  freight  was  payable  in  accord- 
ance with  the  measurement  at  Grangemouth. 
New  Line  Steamship  Co..  Ld.  r.  Bryson  &  Co., 

[1910]   S.  C.  409  ;    47  Sc.  L.   R.  346— Ct.  of 

Sess. 
(f)  Miscellaneous. 

26.  Liyliternien — Contract — "  PeasonaUe  Pre- 
cautions"—  Exemption  from  "Any  Loss  or 
Damage,  includtng  Negligence,  ivhich  can  he 
Cucered  hy  Insurance  " — Negligence  and  Liability 
of    Lightermen.] — The    defendants,    who    were 

I'ightermen,  agreed  with  the  plaintiffs  to  trans- I  .  .u    -f  •<- •   ct*    i     -fK  „. 

ship  a  cargo  of  rosin  from  one  ship  to  another  1  '^-J-A  vessel  is  unseaworthy  if  it  is  fitted  wth  au 
on  the  terms  that  "every  reasonable  precaution  '  ^^.^^^f  ajid  dangerous  fitting,  which  will  pe  - 
is  taken  for  the  safety  of  the  goods  whilst  in  mit  of  water  passing  from  the  sea  into  her  holds 
craft,"  anel  that  they  (the  defendants)  "  will  |  unless  special  care  is  used  and  if  those  who  have 
not  be  liable  for  any  loss  or  damage,  including  :  to  use  the  fitting  in  the  ordinary  course  of  naviga- 


(h)  Through  Bill  of  Lading. 

[Xo  paragraphs  in  thi.s  vol.  of  tlie  Digest.] 

(1)  Warranties. 

.  Seaworthiness — Dangerous    and     Unusual 
Fitting — Character  not  Known  to  Persons  Using 


negligence,  which  can  be  covered  by  insurance, 


tion  have   no   intimation   or   knowledge  of   its 


and  the  shipper  in  taking  out  the  policy  should    ^nusual  and  dangerous  character,  or  of  the  ueec 

effect  same  without  recourse  to  lighterman"  as  i  ^r  the  exercise  of  special  care,  and  might    a. 

accept  responsibility  for  I  engineers  of  the  ship,  reasonably  assume  and  act 

ions  of  the   cargo  were  !  ^M'on  the  assumption  that  the  fitting  was  of  the 


effect  same  witliout  recour 

the  defendants  "  do  not 

insurable   risks."      Portions  of  the   cargo 

lost  and  damaged  through  the  negligence  of  the 

defendants. 

Held  (Lord  Collins  dissenting) — that  the 
defendants  had  expressly  and  without  ambiguity 
protected  themselves  from  liability. 

Decision  of  C.  A.  (101  L.  T.  56  ;   25  T.  L.  R. 
687;    14  Com.  Cas.  247;    11   Asp.  M.    C.    260) 
affirmed. 
Rosin  and  Turpentine  Import  Co.,  Ld.  r. 

[B.  .Tacobs    &    Sons,  Ld.,    102   L.    T.    81  : 

26  T.  L.  R.  259  ;    54  Sol.  Jo.  268  ;    15  Com. 
Cas.  Ill  ;  11  Asp.  M.  C..303— H.  L. 


ordinary  and  proper  character  which  would  not 
permit  of  water  so  passing  however  the  fitting 
was  used. 
Abram    Lyle    &    Sons    v.    Owners    of    SS. 

["Schwan"  ;  The  "Schwan,"  [1909]  A.  C. 

450  ;  78  L.J.  P.  112  ;  101  L.  T.  289  ;  25  T.  L.  R. 

742  ;  53  Sol.  Jo.  696  ;  11  Asp.  M.  C.  286  :  47 
Sc.  L.  R.  558— H.  L. 

See  S.  C.  No.  21,  supra. 


J.  Seaworthiness — Burden  of  Proof — General 
j  Average — Punqnng  Poiver — Cast-iron  Coam.lngs 
I  — Outlays  In  Port  of  Pefuge — York-Antwerp 
27.  Perth  Note— Arbitration  Clause— -'Dis- !  Rules,  1890,  10  and  li.]— A  steamship,  built  in 
j,iite'''-~"Ari.sln.'/  at  Loading  Ports"  —  Sfai/  ,)/•'  1872,  sailed  from  Libau  for  Leith  with  a  general 
Prvceedlnf/s— Arhitratloti Art A»H^f(J>2krydy ict.i  cargo,   but  between   one-and-a-half  and    three 
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V.  Carriage  of  Goods — Coiitlmml. 
hours  out  she  broke  down  owhig  to  a  fracture  of 
a  valve  casing  of  the  feed-pumps.  The  engineer, 
under  an  erroneous  belief  that  both  feed-pumps 
would  be  affected,  reported  that  the  vessel  could 
only  proceed  by  using  the  donkey  pump  to  supply 
salt  water,  but  that  this  could  be  done  in  safety 
while  within  the  Baltic.  The  donkey  pump  could 
have  been  connected  with  the  hot  well  so  as  to 
have  supplied  fresh  water.  The  mister  resolved 
to  proceed  to  Elsinore  for  repairs.  The  vessel 
met  with  bad  weather.  The  ventilator  coam- 
ings, which  were  of  cast-iron  and  not  of  malleable 
iron  as  required  by  the  Board  of  Trade  regula- 
tions (issued  subsequent  to  1872),  were  broken, 
and  some  sea  water  got  in  and  damaged  part  of 
the  cargo.  At  Elsinore  certain  general  average 
expenditure  was  incurred.  There  was  no  evi- 
dence that  the  fracture  of  the  valve  casing  was 
due  to  any  defect,  latent  or  otherwise.  In  a 
claim  for  general  average  by  the  shipowners 
against  the  cargo  owners  : — 

Held — (1)  that  the  onvs  of  proving  unsea- 
worthiness was  on  the  cargo  owners,  pleading  it ; 
(2)  that  it  had  not  been  proved  as  to  either 
(«)  the  pumping  power,  for  even  if  there  had 
l>een  a  defect  proved  in  the  valve  casing  there 
remained  sufficient  pumping  power  for  the  vessel, 
or  {]})  the  coamings,  for  the  subsequent  issue  of 
the  Board  of  Trade  regulations  did  not  make  all 
vessels  then  existing  with  cast-iron'  coamings 
unseaworthy  ;  (3)  that  any  unseaworthiness 
l)roved  was  due  to  the  unnecessary  use  of  salt 
water  through  the  error  of  the  engineer,  which 
error  was  excepted  by  the  bill  of  lading  ;  (4)  that 
general  average  was  due,  the  vessel  having  been 
in  a  disabled  condition. 

Kleik  v.  Lindsay,  [1910]  S.  C.  231  ;  47  Sc.  L.  E. 
[177— Ct.  of  Sess. 

VI.  DEMURRAGE. 

'tuprd,    Nos.    3(5,    ."iH, 


See    also  No.    14, 
infra. 


(a)  Averaging  Days. 

30.  '■  Clear  Worhlnci  Daij  of  24  Hours"— 
'■'■Bay "'' — E-cceptions — ^^ Inter cenUons  of  Saniiary, 
Customs,  and  other  Constituted  Authorities.'"'^  — 
By  a  charter-party  tlie  cargo  was  '■  to  be  shipped 
at  the  rate  of  500  tons  per  clear  working  day  of 
24  hours  (weather  permitting),  Sundays  and 
holidays  always  excepted  ;  and  to  be  discharged 
at  500  tons  per  like  day  (except  in  the  case  of 
.  .  .  interventions  of  sanitary,  customs,  and 
other  constituted  authorities,  or  any  cause 
beyond  the  personal  control  of  shipper,  charterer, 
or  consignees,  which  may  hinder  the  loading  or 
discharge  of  the  said  vessel.  ...  In  case  char- 
terers can"  arrange  to  load  or  discharge  ship  on 
Sundays  or  holidays,  captain  to  allow  work  to  be 
done,  half  such  time  actually  used  to  count. 
Days  to  be  avej-aged  over  all  voyages  performed  ! 
under  and  during  the  entire  currency  of  this  i 
charter  to  avoid  demurrage.  .  .  .  Time  not  to 
count  at  porf  of  loading  and  discharge  between 
the  hours  of  1  p.m.  on  Saturdays  and  7  a.m.  on 
Mondays.  Ship  to  work  day  and  night,  if 
requested  to  do  so,  and  to  give  use  of  cranes  and  I 
winches  with  necessary  steam  power  and  hands,  i 


paying  all  extra  expenses.  ...  A  commission  of 
2\  per  cent,  on  estimated  gross  amount  of  freight, 
dead  freight,  and  demurrage  is  due  to  S.  on 
loading,  ship  lost  or  not  lost.  ,  .  .  All  accounts 
and  any  difference  or  disputes  in  regard  to  loading 
and  discharging  of  the  vessel  are  to  be  settled  at 
the  loading  and  discharging  ports  respectively. 
Charterers'  liability  in  every  respect,  and  as  to 
all  matters  and  things,  ceasing  on  completion  of 
loading.  Captains  and  owners  to  have  a  lien  on 
the  cargo  for  all  freight,  dead  freight,  and  demur- 
rage due  under  this  charter  which  they  are 
hereby  bound  to  exercise."  At  M.,  the  port  of 
loading,  the  working  day  was  lOJ  hours. 

Held — (1)  that  under  the  charter-party  a 
"  day  "  was  not  a  calendar  day,  but  a  conven- 
tional day  ;  (2)  that  the  vessel's  right  to  demur- 
rage at  M.  must  be  determined  according  to  the 
number  of  days  occupied  there  in  loading, 
although  the  charterers  would  be  entitled  to 
abate  the  amount  of  such  demurrage  by  taking 
credit  for  any  time  saved  at  the  port  of  discharge  ; 
and  (3)  that  the  act  of  the  railway  company 
owning  the  wharf  at  M.  in  allowing  another 
vessel  to  get  to  a  berth  before  the  chartered 
vessel  was  not  an  intervention  of  a  "constituted 
authority  "  within  the  meaning  of  the  charter- 
party. 

Forest  Steamship  Co.    v.  Iberian  Iron  Ore  Co. 
((1900),  5  Com.  Cas.83)  applied. 
Watson    Brothers    Shipping    Co..    Ld.    r. 

[Mysore  Manganese   Co.,  Ld.,  102  L.  T. 

160  ;  26  T.  L.  E.  221 ;  54  Sok  Jo.  234  ;  15  Com. 
Cas.  159  ;  11  Asp.  M.  C.  364— Hamilton,  J. 

(b)  Colliery  Guarantee. 

31.  Incorporation  in  Charter-])arty  —Kceep- 
t/ons — "  Any  other  cause  beyond  my  control " — 
Ejusdem  generis.]— By  a  charter-party  the  plaizi- 
tiff  chartered  the  defendants'  ship  the  Aldgate  to 
proceed  to  Hull  (Alexandra  Dock)  and  there  to 
take  on  board  a  cargo  of  coals  '•  to  be  loaded 
in  120  hours  on  condition  of  usual  colliery 
guarantee."  The  colliery  guarantee  contained 
the  following  clause  :— "  Sundays,  Saturdays, 
Bank  Holidays,  cavilling  days,  and  colliery 
holidays  excepted.  Time  not  to  count  until  after 
the  said^steamer  is  wholly  unballasted  and  ready 
in  [dock  to  receive  her  entire  cargo,  strikes  of 
pitmen  or  workmen,  frosts  or  storms,  and  delays 
at  spouts  caused  by  stormy  weather,  and  any 
accidents  stopping  the  working,  leading,  or 
shipping  of  the  said  cargo,  also  restrictions  or 
suspensions  of  labour,  lock-outs,  delay  on  the 
part  of  the  railway  company  either  in  supplying 
wagons  or  leading  the  coals,  or  any  other  cause 
beyond  ray  control,  siich  stoppage  occurring  any 
time  between  the  present  date  and  actuarcom- 
pletion  of  loading  always  excepted."  The 
Aldgate  arrived  in  the  Alexandra  Dock,  Hull, 
and  gave  notice  of  readiness  to  load  by  9  a.m. 
on  July  23rd,  1907.  Owing,  however,  to  the 
large  number  of  ships  which  were  waiting  to  load 
in  turn  before  the  Aldgate,  she  did  not  get  to  a 
berth  under  a  tip  until  midnight,  August  1st. 

Held,  that  the  Aldgate  was  an  arrived  ship 
when  she  arrived  in  the  dock  and  gave  her 
notice   of    readiness   to   load  on   July   23rd  at 
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VI.  BemvLrtSLge—Cuntinued. 
9  a.m.,  and  that  the  lay  hours  then  commenced 
to  run ;  that  the  exception  in  the  colliery 
guarantee  of  "  any  other  cause  beyond  my  con- 
trol" must  be  read  cjusdem  f/eneris  with  the 
words  that  preceded  them,  and  that  the  exception 
did  not  prevent  the  lay  hours  running  against 
the  plaintiff. 

Monsen  v.    Maefarhine  ([1895]   2  Q.  B.  .502) 
and   la    re   Bivhardsons   and   Samuel   ([1898] 
1   Q.  B.  261)    followed.      Lar.sen    v.    Sylrestcr 
([1908]  A.  C.  29.5)  distinguished. 
THORMAN    r.    DOWGATE    STEAMSHIP    CO.    LD. 

[1910]  1  K.  B.  410  ;  79  L.  J.  K.  B.  287  ;  102 
L.  T.  242  ;  15  Com.  Cas.  (37— Hamilton.  J. 

(c)  Commencement  of  Lay  Days. 

[Xo  paragraphs  in  tliis  vol.  of  the  Digest.] 

(d)  Computation  of  Time. 

See  No.  30,  supra. 

(e)  Custom  of  Port. 

See  also  No.  30,  supra. 

32.  Custom  of  Port  for  Discharge  to  he  Done  Inj 
Harhour  Autliority — Delay  in  Di.u'harriing — 
Liability  of  Cliarterers.'] — By  the  terms  of  a 
charterparty  a  cargo  of  pitprops  was  to  be  dis- 
charged with  the  customary  steamship  despatch 
as  fast  as  the  steamer  could  deliver  during  the 
ordinary  working  hours  of  the  port,  and  it  was 
provided  that  "  should  the  steamer  be  detained 
beyond  the  time  stipulated  as  above  for  dis- 
charging, demurrage  shall  be  at  id.  per  N.T.R. 
per  day  and  pro  rata  for  any  part  thereof." 
By  the  custom  of  the  port  the  discharge  of 
cargoes  of  pitprops  was  done  by  the  harbour 
authority,  and  not  by  any  stevedores  to  be 
named  by  the  receivers  of  the  cargo. 

Held — that  the  charterers  were  not  liable 
for  demurrage  in  respect  of  the  detention  of 
the  vessel  due  to  delay  on  the  part  of  the 
harbour  authority  in  discharging,  tlje  circum- 
stances leading  to  the  delay  not  being  brought 
about  by  the  charterers. 

Wcirv.Ric/iard.san  ((1897)  3  Com.  Cas.  20) 
followed. 

The  KiNGSLAND,   [1911]  P.  17  ;  27  T.  L.  R.  75 
[— Div.  Ct. 

(f)  Excepted  Days. 
See  No.  30,  supra. 

(g)  Exceptions  of  Strikes,  etc. 
See  No.  30,  sttpra. 

(h)  Miscellaneous. 

33.  Expiration  of  Lay-Daijs — Full  Cargo  not 
Loaded.'] — Where  a  charter-party  provides  for 
demurrage,  but  not  for  any  fixed  time,  it  is  the 
duty  of  the  ship,  if  she  has  not  loaded  her  full 
cargo  within  the  time  allowed,  to  wait  a  reason- 
able time  longer  for  further  cargo. 

Wilson  &  Coventry,  Ld.   r.    Otto   Thore- 

[SEN'S  LiNiE,  79  L.  J.  K.  B.  1048  ;  103  L.  T. 

112;   26  T.  L.  li.  546;    54  Sol.  Jo.  6.55  ;    15 

Com.  Cas.  262— Bray,  J. 


VIl.  MARITIME  LIENS.  \ 
(a)  Generally. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Owner's  Lien.  I 

34.  Blllof  Lading— Unsatisfied  Freight Duely  j 

Limited  Company — Further  Shipment  irgHeeeiver  j 

and  Manager  (^  Company — l?ight  of  Shipowners  \ 

to    E.vercise     Lien    as    Against    lleceirer    and  j 

Manager.'] — For   a    number   of    years   prior  to  i 

1909,  I.,   C.  and  Co.  had  shipped  beer  to  Malta  j 

to  their  agents  for  sale  there  hj  the  defendants'  i 

line   under  bills   of  lading   which    contained  a  i 

clause  giving  the  shipowners  a  lien  on  the  goods  ; 

shipped   not    only   for  the  freight  due  thereon,  .] 

but  also  in  respect  of  any  previously  unsatisfied  j 

freight    due    from    shippers  or  consignees.     In  j 

January,    1909,     the     plaintiff     was    appointed  ■■. 

receiver-  and    manager   of   I.,  C.   and   Co.,  and  | 

shortly   thereafter  shipping    instructions    were  i 

sent  to  the  defendants  in  the  following  terms  : —  j 

'•Please  deliver  ale  as  below  charging  to  yours  ] 

respectfull}',  Ind,  Coope,  and  Co.     By  Arthur  F.  j 

Whinney,  Pi,eceiver  and  Manager,  C.C.C."     The  | 

address  given  for  delivery  of  the  ale  was  "  Ind,  j 

Coope,  and  Co.  (Limited),  care  of  Turnbull ,  junr.,  { 

and  Somerville,  Strada  Reale,  Yaletta,  Malta."  i 

In  the  defendants'  reply  thereto  the  amount  of  j 

freight  for  the  particitlar  shipment  was  stated,  \ 

and  a  bill  of  lading  was  sent  in  the  same  form  as  j 

in  previous  shipments.     The  beer  in  question  was  I 

shipped  under  that  bill  of  lading.     The  defen-  '. 

dants    claimed    to    exercise    a    lien   upon   this  j 

particular     shipment     for     unpaid     freight    in  \ 

respect  of  previous  shipments  by  I.,  C.  and  Co.  i 

Held   (Moulton,   L.J.   dissenting) — that  the  j 
defendants  were  not  entitled  to  exercise  a  lien  for 

the  previouslj''  ttnsatisfied  freight,  inasmuch  as  i 

(1)  the  shippers  and  consignees  of  the  particular  ) 

consignment  were  not  the  mortgagor  company  ' 
by  whom  the  previously  unsatisfied  freight  was 

due,  but   by   the   mortgagees    acting   by   their  ; 

receiver  and  manager  ;  and  (2)  the  plaintiff  as  ; 

receiver,   could   not   without   the  leave   of   the  j 

Court — which  had  not  been  obtained — bind  the  | 
debenture-holders  by  creating  in  favour  of  the 
defendants  any  lien  by  contract   extending  to 
the  unsatisfied  debt  of  the  mortgagor  company. 

Decision  of  Hamilton,  J.  (102  L.  T.  177  ;   26 

T.  L.  R.  272  ;  54  Sol.  Jo.  291  ;  15  Com.  Cas.  114  ;  ■ 
11  Asp.  M.  C.  381)  reversed. 
Whinney  v.  Moss  Steamship  Co.,  Ld,.  [1910] 

[2  K.  B.  813  ;  79  L.  J.  K.  B.  1038  ;  103  L.  T. 

344  ;    26  T.  L.  R.  650  :   54  Sol.  Jo.  736 ;    15  ' 

Com.  Cas.  316— C.  A.  ' 


35.  ^-  Dead  Freight'''  —  Unliquidated Damages.] 
— A  lien  for  "dead  freight"  covers  a  claim  for 
unliquidated  damages  for  short  loading. 

3/cLean  v.  Fleming   ((1871)    L.  R.  2    Sc.  & 
Div.  128)  followed;   Gray  v.  Carr  ((1871)  L.  R. 
6  Q.  B.  522)  not  followed. 
KiSH  V.  Taylor,  [1910]  2  K.  B.  309  ;  79  L.  J. 

[K.  B.  1113  ;  102  L.  T.  910  ;  26  T.  L.  R.  504  ; 

54  Sol.  Jo.  565  ;  15  Com.  Cas.  268— Walton,  J. 
See  S.  C,  on  appeal.  No.  16,  svpra. 
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Vlf.  Maritime  Liens — Continued. 

36.  Lien  Provided  by  Cliarter-parhj — Denmr- 
rage — Charges.'] — A  charter-party  provided  that 
"the  owner  or  master  of  the  vessel  shall  have  an 
absolute  lien  and  charge  upon  the  cargo  and 
goods  laden  on  board  for  the  recovery  and  pay- 
ment of  all  freight,  demurrage,  and  all  other 
charges  whatsoever." 

Held — that  as  against  an  indorsee  of  the  bill 
of  lading  (which 'provided  that  he  should  pay 
freight  and  perform  all  other  conditions  as  per 
charter-party)  the  words  "  all  other  charges  what- 
soever" could  not  be  read  as  including  expenses 
incurred  by  arrangement  between  shipowner  and 
charterer  outside  any  charter-party  obligation. 

Held  also — that  demurrage  payable  day  by 
day  may  be  subject  to  a  lien. 

Decision  of  Bray,  J.  ([1909]  1  K.  B.  918  ;    78 
L.  J.  K.  B.  584 ;  100  L.  T.  513  ;  25  T.  L.  R.  396  ; 
53  Sol.  Jo.  358  ;  U  Com.  Cas.  99  ;  11  Asp.  M.  C. 
232)  varied. 
REDI5RIAKTIESELSKABET         "  SUPERIOR  "        V. 

[Dewar  and  Webb,  [1909]  2  K.  B.  998  :  78 
L.  J.  K.  B.  1100  ;  101  L.  T.  371  ;  25  T.  L.  E. 
821  :  14  Com.  Cas.  320  ;  11  Asp.  M.  C.  295— 

C.  A. 
Vlir.  BOTTOMRY. 

(No  paraprai  lis  in  this  vol.  of  the  Digest.! 

IX.  GENERAL  AVERAGE. 

37.  Exemption  in  Bill  of  Lading  from  Conse- 
quence of  Negligence  of  Crew — Effect  on  Claim 
for  General  Average.] — Where  a  contractfor  the 
carriage  of  goods  by  sea  contains  a  clause  exempt- 
ing the  shipowner  from  the  consequences  of  the 
negligence  of  the  master  and  crew,  the  shipowner 
is  entitled  to  a  contribution  from  the  owners  of 
the  goods  to  general  average  expenses  although 
the  necessity  for  the  same  has  been  occasioned 
by  the  negligence  of  one  of  the  crew. 

The  ''Carron  Park  "  ((1890)  15  P.  D.  203)  and 
Milium  S)  Co.  V.  Jamaica  Fruit  Importing  and 
Trading  Co.  of  London  ([1900]  2  Q.  B.  540) 
followed. 

Klein  i:  Lindsay,  [1910]  S.  C.  231  ;  47  Sc.  L.  R. 
[177— Ct.  of  Sess. 

38.  Particular  Average  Charges  —  Duty  of 
]\fasterto  Communicate  ivith  Cargo- Owners — Lia 
hiUty  of  Cargo-Owners.  ] — A  vessel  put  into  a  port 
of  refuge.  The  master,  who  did  not  know  who  the 
cargo-owners  were,  communicated  with  the  only 
firm  who  to  his  knowledge  had  acted  for  the 
shippers  at  the  port  of  loading,  and  they  referred 
him  to  Lloyd's  agent.  He  advised  a  survey. 
The  surveyor  recommended  the  discharging  of 
the  portion  of  the  cargo,  oats  and  linseed,  affected 
by  sea-water,  its  re-conditioning  and  re-shipping. 
This  was  done,  involving  considerable  expense, 
and  as  things  turned  out,  it  would  have  been 
better  to  have  saved  the  delay  and  left  the  cargo 
alone.  The  cargo-owners  had  taken  no  steps  to 
prevent  the  discharge.  The  damaged  condition 
of  the  cargo  would  not  have  endangered  the 
vessel. 

Held — (1)  that  the  cargo-owners  were  liable 
for  the  charges  incurred  in   unloading,  re-con- 


ditioning, and  re-loading,  and  (2)  were  not  untitled 
to  have  them  included  in  general  average. 
Klein  r.  Lindsay,  [1910]  S.  C.  231  ;  47  Sc.  L.  K. 

[177_Gt.  of  Scss. 

Sec  also  S.  C,  No.  29,  supra. 
X.  RULES  FOR  PREVENTING  COLLISIONS. 
(a)  Fog. 

39.  Failure  to  Hear  Sound  SignaU— Proof  of 
Negligence — Inevifahle  Accident.'] — A  vessel  in 
charge  of  a  compulsory  pilot,  having  run  into  a 
fog,  was  rounding  under  a  port  helm  to  come  co 
an  anchor  when  she  collided  with  a  vessel  lying  at 
anchor  whose  bell  was  being  regularly  sounded 
for  the  fog.  The  bell  of  the  vessel  at  anchor  was 
not  heard  by  those  on  the  vessel  coming  to 
anchor  until  just  before  the  collision. 

Held — that  neither  the  pilot  nor  the  crew  oE 
the  vessel  coming  to  anchor  were  negligent  in 
not  hearing  the  bell  of  the  vessel  at  anchor,  and 
that,  as  the  plaintiffs  had  failed  to  prove  any 
negligence  on  the  part  of  the  defendants,  the 
action  must  be  dismissed. 
The  "Nador,"  [1909]  P.  300  ;  78  L.  J.  P.  106  : 

[100  L.  T.  1007  ;  11  Asp.  M.  C.  283— Bigham, 

Pres. 

40.  Failure  to  Hear  Sound  Signals — Bad  Look- 
out— Regulations  for  Preventing  Collisions  at 
Sea,  1897,  art.  29.] — Two  steam  vessels,  one  the 
C.  and  the  other  the  /.  P.,  came  into  collision  in 
a  thick  fog.  The  /.  B.  on  hearing  the  whistle  of 
the  other  stopped  her  engines,  and  continued  to 
sound  her  whistle  I'egularly  in  accordance  with 
the  regulations.  Those  on  the  C.  only  heard  the 
whistle  of  the  I.  B.  once  before  she  came  into 
sight  at  a  very  short  distance.  In  a  damage 
action  both  vessels  were  held  to  blame,  the  /.  B.. 
for  proceeding  at  an  immoderate  speed,  the 
C.  for  bad  look-out  in  not  hearing  the  whistles 
of  the  other.  The  owners  of  the  C.  appealed, 
alleging  that  the  look-out  on  their  vessel  was 
good  and  that  the  fog  prevented  them  from 
hearing  the  whistle  signals. 

Held— that  the  case  made  by  the  appellants 
that  the  whistle  which  was  being  regularly 
sounded  on  the  I.  B.  could  not  be  heard  by 
reason  of  the  fog  was  so  improbable  that  the 
correct  inference  to  draw  from  the  facts  was 
that  those  on  the  C  could  not  have  been 
keeping  a  good  look-out,  and  that  their  vessel 
was  rightly  held  to  be  partly  in  fault  for  the 
collision. 

Decision  of  Deane,  J.,  affirmed. 
The  "Curran,'  [1910]  P.  184  ;  79  L.  J.  P.  83  ; 
[102  L.  T.  640— C.  A. 

(b)  Generally. 

^41  Steam  Trawler — "Proceeding"  Vessel — 
Regulations  for  Preventing  ColVmons  at  Sea, 
art.  20.] — A  steam  trawler,  which,  by  reason  of 
the  fact  that  she  is  engaged  in  the  operation  of 
hauling  in  her  trawl,  is  stationary  and,  until  her 
trawl  is  up,  is  practically  immovable,  cannot  be 
said  to  be  "proceeding"  within  the  meaning  of 
art.    20   of    the    Regulations    for    Preventing 
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X.  Rules  for  Preventing  Collisions — Continued. 
Collisions  at  Sea  so  as  to  cast  upon  her  the  duty 
of  keeping  out  of  the  way  of  a  sailing  vessel. 

The  Jennie  S.  Barker  ((1875)  i  A.  &  E.  456) 
distinguished.     The  Tiveedsdale  ((1889)  14  P.  D. 
164)  applied. 
The  -Gladys,'  [1910]  P.  13  ;  79  L.  J.  P. 5  :  101 

[L.  T.  720  ;  26  T.  L.  K.  66  ;  11  Asp.  M.  C.  352 
— Bigham,  Pres. 

42.  River  Tliames — Otertalten  Vessel — Duty  to 
Keep  Course — Orertalung  Vessel — Duty  to  Keep 
Clear — Duty  of  Vessels  Going  Down  River  to 
Keep  to  the  South  of 'Mid-stream.'\ — Two  steam- 
ships, both  proceeding  down  the  Thames,  collided 
in  Galleons  Reach  somewhere  between  mid-river 
and  the  northern  bank.  Both  vessels  were  held 
to  blame  :  the  overtaking  vessel  for  not  keeping 
clear  of  the  overtaken  vessel  and  the  overtaken 
vessel  for  not  keeping  her  course. 

Semhle,  vessels  going  down  river  should  keep 
to  the  south  of  mid-stream. 
The  "Gere,"  [1909]  P.  287;  78L.J.  P.  130;  100 
[L.  T.  620  ;  11  Asp.  M.  C.  243— Deane,  J. 

43.  Navigation  of  Goole  Reach,  River  Ouse — 
Collision  —  Both  Vessels  to  Blame  —  WItistle 
Signals  —  Bije-laws  for  the  Naviqation  of  the 
River  Cm.w,'1886,  arts.  15, 16,  18,  19,  27,  28,  and 
1908,  art.  I — Regulations  for  Preventing  Col- 
lisions at  Sea,  1897,  arts.  28,  .30.]— A  steamship 
proceeding  up  the  river  Ouse  on  a  flood  tide  of 
the  force  of  about  five  knots  neglected  to  swing 
head  to  tide  before  entering  Goole  Reach,  and 
so  had  to  continue  up  the  river  at  about  eight 
knots  over  the  ground,  and  collided  with  a 
steamship  proceeding  down  the  river.  The 
steamship  proceeding  down  river  shortly  before 
the  collision  starboarded  her  helm,  as  she  alleged, 
to  avoid  colliding  with  a  stone  wall,  which  lay 
on  her  starboard-hand  side  of  the  river,  but  she 
sounded  no  whistle  signal. 

Held — that  both  vessels  were  to  blame  for 
the  collision,  as  they  were  both  guilty  of  negli- 
gence which  contributed  to  cause  it :  the  steam- 
ship proceeding  up  river  for  not  swinging  head 
to  tide  and  dredging  up  stream  stern  first,  and 
so  proceeding  at  an  excessive  speed  ;  the  steam- 
ship proceeding  down  river  for  starboarding  her 
helm  and  not  sounding  a  whistle  signal. 

Decision  of  Bigham,  Pres.,  affirmed. 
The  "Frankfort,"  [1910]  P.  .50;  79  L.  J.  P. 

[49  ;  101  L.  T.  664  ;  11  Asp.  M.  C.  326— C.  A. 

(c)  Lights. 

Sec  Nos.  49,  50,  54,  infra. 

(d)  Narrow  Channel. 

44.  Firth  of  Forth — Reg  ulatioiis for  Preventing 
Collisions  at  Sea,  1897,  art.  25.]— The  Firth  of 
Forth  from  the  Forth  Bridge  upwards  is  a  narrow 
channel  in  Ihe  sense  of  art.  25  of  the  Regulations 
for  Preventing  Collisions  at  Sea,  1897. 

Decision  of  Ct.  of  Sess.  ([1909]  S.  C.  561  ;  46 

Sc.  L.  R.  338)  affirmed. 

Screw  Collier  Co.  v.  Webster,  or  Kerr, 
[1910]  A.  C.  165  ;  79  L.  J.  P.  C.  57  ;  [1910] 
S.  C.  (H.  L.)  25  ;  47  Sc.  L.  R.99— H.  L.(Sc.) 


46.  Signal  Not  Amwered — Duty  to  Stoj?.] — 
When  two  steamships  are  meeting  in  a  narrow 
channel  and  one  whistles  to  indicate  that  she  is 
altering  her  course,  and  the  other  does  not  answer 
the  signal,  but  appears  to  be  acting  in  accordance 
with  the  rule  of  the  road,  the  former  vessel  is 
justified  in  proceeding  on  her  course  cautiously 
at  a  moderate  speed,  and  will  not  be  held  partially 
to  blame  for  a  collision  which  occurred  from  the 
fault  of  the  other  vessel  because  she  did  not  stop 
altogether  when  she  got  no  answer  to  her  signal. 

Decision  of  Supreme  Court  for  China  and 
Corea  reversed. 

China  Navigation  Co.,  Ld.  v.  Asiatic 
[Petroleum  Co.,  Ld.,  and  the  Taku 
Tug  and  Lighterage  Co.,  Ld.  :  The 
'•Tientsin,"  [1910]  A.  C.  204  ;  101  L.T.  547  ; 
11  Asp.  M.  C.245  ;  47  Sc.  L.  R.  587,  snb  nom. 
The  '■  Tientsin,"  79  L.  .J.  P.  C.  65— P.  C. 


(e)  Negligence. 

See  Xos.  39,  40,  .siq)ra  :  No.  76,  infra. 

(f)  Sound  Signals. 
See  also  Nos.  39,  40,  43.  45,  supra. 

46.  Breach  of  Regulations — Contriiuting  to 
Collision — Regulations  for  Preventing  'Collisions 
at  Sea,  arts.  18, 28.] — Two  steamships,  The3Iali?i 
Head  and  The  Corinthian,  approaching  each 
other  end  on,  or  nearly  end  on,  collided.  Five 
minutes  before  the  collision  occurred  The  3falin 
Head  was  seen  by  those  on  board  The  Corinthian 
to  be  porting.  When  The  Malin  Head  first  ported 
she  sounded  one  short  blast,  and  then  steadied 
and  shortly  afterwards  hard-a-portetl,  but  did 
not  sound  her  whistle. 

Deane,  J.,  held  that  The  Corinthian  was  alone 
to  blame. 

Held — that  Tlte  Malin  Head  was  guilty  of  a 
breach  of  the  conditions  contained  in  art.  28  of 
the  Regulations  for  Preventing  Collisions  at  Sea 
in  failing  to  sound  a  short  blast  when  she  hard- 
a-ported,  and  that,  as  it  was  impossible  to  say 
that  such  infringement  of  art.  28  could  not  by 
any  possibility  have  contributed  to  the  collision. 
The  Malin  Head  was  also  to  blame. 

The  Bellanoch  ([1907]  A.  C.  269)  has  not 
altered  or  modified  the  rule  laid  down  in  Tlie 
Duhe  of  Buccleuch  ([1891]  A.  C.  310). 

Decision  of  Deane,  J.  (100  L.  T.  411  ;  25  T. 
L.  R.  3.30  ;  11  Asp.  M.  C.  208)  varied. 
The  "  Corinthian,"  [1909]  P.  260;  78  L.  J.  P. 

[121  ;    101   L.  T.  265  ;  25  T.  L.   R.  693  ;    53 
Sol.  Jo.  650  ;  11  Asp.  M.  C.  264— C.  A. 

47.  Whi.stle  Signals — Directing  a  Course — 
Regulations  for  Preventing  Collisions  at  Sea, 
art.  28.] — Two  steam  vessels,  one  on  a  course  of 
S.W.  ^S.,  theotheronacourseof  N.E.  |N.,  came 
into  collision.  Those  on  the  vessel  on  the  S.W.  ^  S. 
course  shortly  before  the  collision  reversed  their 
engines  and  sounded  three  short  blasts  on  their 
whistle.  As  the  action  of  her  reversed  engines 
caused  the  head  of  their  vessel  to  fall  off  to  star- 
board they  hard-a-ported  their  hcJin  as  the  best 
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X.  Rules  for  Preventing  CoWiBions— Continued. 
manoeuvre  i;nder  the  circumstances  to  keep  their 
head  as  straight  as  possible,  but  they  did  not 
sound  the  one-blast  signal  mentioned  in  art.  28 
of  the  Collision  Regulations,  1897.  In  a  damage 
action  those  on  the  vessel  on  the  N.E.  f  N. 
course  alleged  that  those  on  the  vessel  on  the 
S.W.  4  S.  course  were  to  blame  for  not  sounding 
one  blast  when  they  hard-a-ported  their  helm. 

Held — that  they  were  not  to  blame  for  not 
sounding  the  one-blast  signal,  for  they  were  not 
directing   their  course  to  starboard  within  the 
meaning  of  the  rule. 
The  "  Aberdonian,"  [1910]  P.  22.5  ;  79  L.  J.  P. 

[89;    102    L,  T.  54.3;    11   Asp.    M.  C.  39.3— 
Deane,  J. 
(g)  Tug  and  Tow. 

48.  Negligence  of  Tug — Duty  of  Tug  to  set  Course 
— Dutg  of  Tow  to  follow  Tug'.]— A  hopper  barge, 
which  had  a  rudder  but  no  motive  power,  when 
in  tow  of  a  tug  came  into  collision  with  a  light- 
ship. •  The  owners  of  the  lightship  brought  an 
action  against  the  owners  of  the  tug  and  the 
owners  of  the  tow  for  the  damage  they  had 
sustained,  alleging  negligence  in  both  tug  and 
tow.  Bigham,  Pres.,  held  that  both  tug  and  tow 
were  to  blame  for  the  collision  :  the  tug  for  not 
keeping  more  to  that  side  of  the  channel  which 
lay  on  her  starboard  side,  the  tow  for  not  port- 
ing her  helm  sooner  than  she  did  to  counteract 
the  negligent  course  set  by  the  tug.  He  also 
held  that  the  contract  of  towage  between  the 
tug  and  tow  which  made  those  on  the  tug  the 
servants  of  the  tow  owners  did  not  touch  the 
liability  of  the  owners  of  the  tug  and  tow  to 
third  parties.  The  owners  of  the  hopper  barge 
appealed. 

Held— that  those  on  the  hopper  barge  were 
not  guilty  of  negligence  in  failing  to  port  sooner 
than  they  did,  as  they  were  entitled  to  assume 
that  those  on  the  tug  w^ho  were  responsible  for 
the  navigation  would  set  such  a  course  as  would 
take  the  hopper  barge  safely  past  the  lightship, 
and  they  were  not  bound  to'  act  as  though  those 
on  the  tug  would  be  negligent. 

Decision  of  Bigham,  Pres.,  varied. 
The    "  W.    H.    No.    1 "  akd  the    "  Knight 

[Errant,"  [1910]  P.  199  ;  79  L.  J.  P.  61  ; 
102  L.  T.  64.3— C.  A. 

Affirmed  on  appeal — Siil)  nom.  Owners  op 
Lightship  >' Comet"  r.  Owners  op  Hopper 
Barge  "H.  No.  1,"  ri910]  W.  N.  274  ;  130 
L.  T.  Jo.  151— H.  L. 

(h)  Vessels  Crossing. 

49.  Steamship— Sailing  Trawler — Engaged  in 
Trawling — Duty  to  Show  White  Flare-up  Light 
— Buty  to  Keep  Clear — Regulations  for  Prevent- 
ing Collisions  at  Sea,  1897,  arts.  2,"  5,  9  (<f)  (2), 
20,  21,  23.]— A  dandy-rigged  trawler  smack, 
heading  S.S.E.,  exhibiting  a  white  light  in  a 
lantern  in  accordance  with  art.  9  (rZ)  (2)  of 
the  Collision  Eegulations,  was  lying  stationary 
while  those  on  board  her  were  engaged  in  hauling 
the  trawl.  The  trawl  was  almost  on  board,  the 
cod  end  of  it  being  awash,  when  those  on  the 
trawler  saw  a  steamship,  which  had  been  seen 
approaching  for  some  time   before,  about  three 


hundred  yards  away  to  the  north-east.  Those 
on  the  smack  showed  a  white  flare-up  light,  but 
the  steamship,  which  was  proceeding  about  eight 
and  a  half  knots  on  a  course  of  8.AV.  by  W.  i  W., 
with  her  stem  struck  the  port  side  of  the  smack, 
causing  her  to  sink.  In  a  damage  action  brought 
by  the  owners  of  the  smack  against  the  owners 
of  the  trawler  : — 

Held — that  the  smack  was  engaged  in  trawl- 
ing within  the  meaning  of  art.  9  (d)  (2)  of 
the  Collision  Regulations,  and  as  she  had  a  M'hite 
lantern  exhibited  and  showed  a  white  flare-up 
light  in  accordance  with  that  article,  she  was 
not  to  blame  for  the  collision. 

Held  further— that  it  was  the  duty  of  the 
steamship  to  keep  out  of  the  way  of  the  smack, 
and  that  she  was  alone  to  blame  for  keeping  a 
bad  look-out. 
The  "  PiCTON,"  [1910]  P.  46;  79  L.  J.   P.  53  ; 

[101  L.  T.  917  ;    11  Asp.  M.  C.  358— Bigham, 


50.  Sfeamship — Steam  Trawler  Trawling  -- 
Ohligatinn  to  Show  Triplex  Light — L>uty  of 
Steamship  to  Give  Way — Regulations  for  Pre- 
venting Collisions  at  Sea  —  Arts.  9  (^)  (1),  19, 
21,  and  27.] — A  steam  trawler  engaged  in  trawl- 
ing, and  showing  the  triplex  light  mentioned  in 
art.  9  (d)  (1),  sighted  the  red  side  light  of  a  steam 
vessel  on  her  starboard  side.  The  steam  vessel 
kej)t  her  course  and  speed  and  collided  with  and 
sank  the  trawler,  which  had  kept  her  course 
and  speed  until  shortly  before  the  collision,  when 
she  had  stopped  her  engines. 

In  a  damage  action  brought  by  the  owners  of 
the  steam  trawler  against  the  owners  of  the 
steamship,  the  steamship  was  held  alone  to  blame 
for  keeping  a  bad  look-out,  and  it  was  held  that 
art.  19  did  not  apply  to  a  steam  trawler  while 
engaged  in  trawling.  The  owners  of  the  steam- 
ship, while  admitting  that  they  were  partly  to 
blame,  appealed,  alleging  that  the  steam  trawler 
was  also  to  blame  because  she  had  enough  way 
on  to  be  under  command,  and  so  should  have 
kept  out  of  the  way  of  a  vessel  approaching 
her  on  her  starboard  hand  in  accordance  with 
art.  19. 

Held — that  the  steamship  was  alone  to  blame, 
for  steamships  were  bound  to  keep  clear  of  and 
give  way  to  steam  trawlers  engaged  in  trawling 
and  exhibiting  the  triplex  light  mentioned  in 
art.  9  (_d)  (1). 

Decision  of  Deane  J.,  affirmed. 

The  Craigellachie,  ([1909]  P.  1)  disapproved. 

The  Tweedsdale  (  (1889)  14  P.  D.  165)  approved. 

The  "  Grovehurst,"  [1910]  P.  316  ;  79  L.  J.  P. 

[124;  103  L.  T.  239— C.  A. 

51.  Tailing  up  Pilot — Act  Done  in  Course  of 
Xaviijation — Course  and  Speed — Eegulations  for 
Preventing  Collisions  at  Sea,  1897,  arts.  19,  21, 
22,  29.] — Two  steamships  were  approaching  a 
pilot  cutter  in  such  circumstances  that  the 
collision  regulations  as  to  crossing  steam  vessels 
applied  to  them.  The  steam  vessel  whose  duty 
it  was  to  keep  her  course  and  speed  under 
art.  21  as  she  approached  the  pilot  cutter 
slackened  her  speed  and  then  stopped  her 
engines  in  order  to  pick  up  a  pilot,  but  before 
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X.  Rules  for  Preventing  Collisions — Continued.  ,  and  that  as  the  Z.  ought  to  have  kept  out  of  the 
she  could  do  this  a  collision  between  the  two    way,  she  was  solely  to  blame, 
vessels  occurred.  The  "  Pitgaveney,"  [1910]  P.  215  ;  79  L.  J.T. 

Held— that  the  vessel  whose  duty  it  was  to  [      ["^^  5    ^^^  ^-  T-  ^"  >  ^6  T.  L.  R.  173— Evans, 
keep  her  course  and  speed  was  not  to  blame  for  :  Pres. 

the  collision,  for  a  steam   vessel  is  entitled  to  :      55^  j.^,,,^  ;.       •      ^,^^^^.^^  ^,^^  Speed-Alter i>uj 
alter  her  course  and  speed  even  though  art.  21    ^j,,^,.^^  ^^^  ^^^/^^  -'^^^.^  Collision-Regulatiom 

°L"'_^?-?."f.'''.^,_^f^'''l^*'?"^^P,?l^^i^^J'^^^^  '.l^^';'':^   for  Preceiitlng  Collisiom at  Sea,  \m,aAs.  19,21, 

29.] — The  S.  and  the  J.  were  approaching  one 


alteration  is  made  in  the  ordinary  and  proper 
course  of  her  navigation. 

The  -Roanoke,"   [1908]  P.  231  ;  77  L.  J.  P. 

[115  ;  99  L.  T.  78  ;  2i  T.  L.  R.  526  ;  52  Sol.  Jo. 

426  ;  11  Asp.  M.  G.  253— C.  A. 

52.  T  'essel  Keeping  Course  and  Speed — Altering 
Course  Too  Late  to  Avoid  Collision — Regulations 
for  Preventing  Collisioiis  at  Sea,  1897,  art,  21.] — 
Under  art.  21  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  one  of  two  vessels  crossing 
has  to  keep  her  course  and  speed,  unless  and 
until  a  collision  cannot  be  avoided  by  the  action 
of  the  other  vessel  alone  ;  but  the  failure  to 
alter  her  course  at  the  precise  moment  required 
should  not  be  too  severely  pressed  against  the 
keeping-course  vessel. 

The  '■  Ranza  "  (1898),   79  L.  J.  " 


P.  21  (n.)— 
[Barnes,  J. 


another  so  as  to  involve  risk  of  collision.  Under 
art,  19  of  the  Regulations  for  Preventing  Colli- 
sions at  Sea,  the  *S'.  was  the  vessel  to  keep  out  of 
the  way  of  the  other.  The  S.  executed  no 
manoeuvre  which  would  keep  her  out  of  the  way 
of  the  I.  The  /.  kept  on  her  course  till  the  S. 
was  within  one  and  a  half  ships'  lengths  from 
her,  and  then  ported  her  helm  to  ease  the  impact 
of  the  shock.  It  was  admitted  that  the  (S^.  was 
in  fault,  but  it  was  contended  that  under  the 
note  to  art.  21,  and  arts.  27,29,  the  I.  was  also  at 
fault,  inasmuch  as  she  failed  to  take  action  to 
avert  the  collision. 

Held — that  the  collision  was  caused  solely  by 
the  fault  of  the  S. 
Beucker  v.  Aberdeen  Steam  Tbawling  and 

[Fishing  Co.,  Ld.,  [1910]   S.   C.  655;    47 
Sc.  L.  R.  513— Ct.  of  Sess, 

XI.  COLLISION  ACTIONS. 

See  also  Dependencies,  No,  7. 
(a)  Division  of  Loss. 

56.  Both  Vessels  to  Blame — Innocent  Cargo 
Owners  —  Damages  Recoverable.'^  —  The  Ad- 
miralty rule  as  to  division  of  loss  where  both 
ships  which 'have  been  in  collision  are  in  fault, 
precluding  the  owners  of  cargo  laden  on  one  of 
the  ships  from  recovering  more  than  half  their 
loss  from  the  owners  of  the  other  ship,  is  a  rule 
"  hitherto  in  force  in  the  Court  of  Admiralty  " 
within  the  meaning  of  sect.  25  (9)  of  the  Judica- 
ture Act,  1873,  and  accordingly  prevails  over  any 
contrary  common  law  rule. 

The  Milan  (  (1861)  Lush.  388)  followed. 

Decision  of  C.  A.  (sub  mm,.  The  "  Deumlan- 
RIG,"  [1910]  P.  219  ;  79  L.  J.  P.  100  ;   103  L.  T. 
359  ;  26  T.  L.  R.  578)  affirmed. 
Owners  op  Cargo  of  Steamship  "  Tonga- 

[riro  "    r.    Astral     Shipping    Co.,     Ld. 

(Owners  of  Steamship  "  Drumlanrig  "), 

[1910]  W.  N.  274  ;  27  T.  L.  R.  146  ;  55  Sol.  Jo. 
138— H.  L. 

(b)  Limitation  of  Liability. 

57.  Owners'' Actual  Fault  or  Privity —Company 


53.  Vessel  Keeping  Course  and  Speed — Keeping 
Speed  Too  Long  —  Regulatimis  for  Preventing 
Collisions  at  Sea,  1897,  a/-^.  21.] — Circumstances 
in  which  a  vessel  keeping  her  course  and  speed  i 
under  art.  21  of  the  Regulations  for  Preventing 
Collisions  at  Sea  was  held  to  have  kept  her  speed 
too  long  and  therefore  also  to  blame  for  the 
collision  which  resulted. 

The  "  Ornen  "  (1900),  79  L.  J.  P.  23  (n.)— C.  A. 

54.  Steam  Drifter — Drifter  unableto Manoeuvre 
hg  Reason  of  her  Nets — Lights^Regulations  for 
Preventing  Collisions  at  Sea,  arts.  9,  20,  27.] — 
At  the  time  of  acoUision  which  occurred  between 
the  Z.,  a  sailing  drift-net  fishing  vessel,  and 
the  P.,  a  steam  drift-net  fishing  vessel,  the  Z. 
was  under  way  towards  her  fishing  ground,  and 
the  P.  was  then,  and  had  for  some  time  been, 
engaged  in  shooting  her  nets.  The  P.'s  engines 
had  been  stopped,  but  she  had  her  steam  on  and 
her  engines  ready  ;  her  speed  then  was  about 
one  knot.  She  carried  the  two  white  lights 
prescribed  by  art.  9  (6),  but  not  in  the  direction 
prescribed  by  that  article.  Immediately  before 
the  collision  the  master  of  the  P.,  seeing  that 
the  Z.  was  keeping  her  course  and  speed — about 
four  knots — ordered  his  engines  full  speed  astern, 
but  after  a  few  revolutions  the  propeller  be- 
came fouled  with  the  nets  and  was  &h%6\.Viie\j\  as  Owner— Agent  or  Servant— Merchant  Ship- 
stopped.  I  ^jifi^^  jif-i^  189^  (57  ^^  53  Vict.  c.  60),  ss.  59,  503.] 

Held— that  as  the  P.  could  not  manoeuvre  — Sect.  503  of  the  Merchant  Shipping  Act,  1894, 
under  steam,  by  reason  of  her  nets,  without  \  which  enables  the  owner  of  a  ship  to  limit  his 
fouling  her  propeller,  she  was  not  bound  by  \  liability  for  loss  or  damage  where  it  has 
art.  20  to  keep  out  of  the  way  ;  that  there  were  !  occurred  without  his  "actual  fault  or  privity," 
"  special  circumstances"  within  art.  27  vvhich  j  refers  to  the  actual  fault  or  privity  of  the  owner 
authorised  a  departure  from  art.  20  assuming  it  himself,  and  not  to  that  of  his  agent  or  servant, 
otherwise  apiilied  ;  that  the  direction  of  the  P.'a^  In  the  case  of  a  ship  owned  by  a  railway 
lights,  altliough  wrong,  could  not  by  any  possi-  j  company  the  "owners"  are  the  general  body  of 
bility  have  caused  or  contributed  to  the  collision  ;' shareholders,     and     not     the    person    who     is 

y.d.  19 
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XI.  Collision  Actions— Co ntmued. 
registered  under  sect.  59  of  the  Act  as  managing 
owner  or  ship's  husband. 

The  "Yarmouth,"  [1909]  p.  293  ;  79  L.  J.P.  1  ; 
[101  L.  T.  714  ;  25  T.  L.  R.  746  ;  11  Asp.M.  C. 
331 — Deane,  J. 
(c)  Measure  of  Damages. 
See  also  No.  75,  infra. 

58.  Warshij} — Loss  of  Use  of — Denmrrage.'\ — 
The  rule  that  where  the  owner  of  a  vessel  is  de- 
prived of  its  use  owing  to  its  being  damaged  in  a 
collision  caused  by  the  fault  of  another  vessel  he 
is  entitled  to  recover  for  such  loss  of  its  use, 
applies  equally  where  the  vessel  which  has  been 
damaged  owing  to  the  fault  of  another  is  a 
warship,  and  the  Government  owning  it  might 

.  have  wanted  to  use  it  during  the  period  neces- 
sary for  its  repair,  although  in  fact  it  was  not 
required  for  any  purpose. 

The  "  Asteakhan,"  [1910]  P.  172  ;  79  L.  J.  P. 

[78  ;  102  L.  T.  539  ;  26  T.  L.  R.  329  ;  11  Asp. 

M.  C.  390— Deane,  J. 

59.  Cost  of  Sejjuh's—JVai-al  Vessel — Charge  for 
Use  of  Naval  Dock.'\ — A  naval  vessel,  injured  by 
collision  with  a  steam  trawler  in  the  North  Sea, 
proceeded  to  the  Admiralty  Dockyard  at  Chatham 
and  was  there  repaired.  In  an  action  brought 
by  the  Admiralty  against  the  owners  of  the 
trawler,  it  was  found  that  the  collision  was  due 
solely  to  the  fault  of  the  trawler. 

Held — in  assessing  the  damages,  that  the 
expenses  of  transporting,  docking,  and  undocking 
the  vessel,  and  the  charge  for  the  use  of  the 
dock,  must  be  calculated  in  accordance  with 
the  ordinary  charges  prevailing  in  public  and 
private  docks,  and  irrespective  of  any  special 
circumstances  rendering  higher  charges  neces- 
sary in  the  dockyard  where  the  repairs  were 
actually  carried  out. 
The  Admiralty  v.  Aberdeen  Steam  Trawl- 

[iNG  and   Fishing  Co..  Ld.,  [1910]  S.  C. 
553;  47  Sc.  L.  R.  509— Ct.  of  Sess. 

60.  Vessel  TemporarUy  Rejmired  at  Fir.<t  Port 
of  Call —  Cost  of  Repairs —  Compeasat  Ion  for  Deten- 
tion— Loss  on  Cargo  through  Postpoiied  Market.'] 
— A  ship  injured  by  collision,  caused  solely  by 
the  fault  of  the  other  colliding  vessel,  was  at  the 
orders  of  her  owners  only  temporarily  repaired 
at  the  first  port  of  refuge,  and  sailing  thereafter 
for  her  home  port  was  permanently  repaired 
there. 

Held — that  the  damages  should  be  assessed 
on  the  same  footing  as  if  the  vessel  had  been 
repaired  at  the  first  port  of  refuge  ;  that  com- 
pensation for  detention  during  repair  fell  to  be 
calculated  on  the  basis  of  her  probable  profits 
and  not  at  a  demurrage  rate  ;  and  that  no 
account  could  be  taken  of  loss  of  profit  on  the 
cargo,  that  not  being  a  natural  and  reasonable 
result  of  the  collision. 
Pjeucker  v.  Aberdeen  Steam  Trawling  and 

[Fishing  Co.,  Ld,,  [1910]  S.  C.  655  ;  47  Sc. 
L.  K.  513— Ct.  of  Sess. 

61.  Fishing  Vessel — Total  Loss—^Prosjtective 
Profits — Joint  Adventure — Remoteness.'] — A  fish- 
ing vessel  became  a  total  loss  in  consequence  of 


a  collision.     In  an  action  by  her  owners  and 
crew,  who  were  joint-adventurers  : — 

Held — that  the  claim  of  the  pursuers  was  not 
limited  to  the  market  value  of  the  ship  at  the 
date  of  her  loss,  but  that  they  were  entitled  to 
recover  the  profits  they  would  have  earned 
between  the  date  of  her  loss  and  the  end  of  the 
fishing  season,  if  relevantly  averred  and  supported 
by  sufficient  evidence. 

Main  r.  Leask,  [1910]  S.  C.  772  ;  47  Sc.  L.  R. 
[660— Ct.  of  Sess. 

(d)  Practice, 

62.  Burden  of  Proof— Obligation  to  Reg  in.] 
■ — The  plaintiffs  sued  to  recover  the  amount  of 
damage  sustained  by  their  vessel  by  reason  of  a 
collision  between  her  and  the  defendants'  vessel. 
The  plaintiffs  alleged  that  the  defendants  were 
solely  to  blame.  The  defendants  denied  negli- 
gence, and  pleaded  that  the  collision  was  solely 
caused  by  the  negligent  navigation  of  the  plain- 
tiffs' vessel.  After  the  pleadings  were  closed  the 
defendants  admitted  that  their  vessel  was  partly 
to  blame  for  the  collision. 

Held — that  on  the  pleadings,  even  taken  with 
the  admission  by  the  defendants,  the  burden  of 
proof  was  upon  the  plaintiffs,  and  therefore  the 
obligation  to  begin  was  upon  them. 
The  "  Cadeby."  [1909]  P.  257  ;  78  L.  J.  P.  S5  ; 

[101  L.  T.  48';  25  T.  L.  R.  630  ;  11  Asp.  M.  C. 
285 — Bigham,  Pres. 

63.  "  VesseV — Landing-Stage — Preliminarg 
Act—R.  S.  C„  Ord.  19,  r.  28  ;  Ord.  T2,  r.  2  ; 
Ajjpendix  0.]  —  A  landing-stage  is  not  a 
"vessel"  within  the  meaning  of  Ord.  19,  r.  28, 
which  directs  preliminary  acts  to  be  filed  in 
actions  for  damage  by  collision  between  vessels. 
Any  alleged  practice  in  that  respect  which 
existed  under  the  Admiralty  Court  Rules,  1859, 
has  been  abrogated  by  the  annulment  of  those 
rides  by  the  introductory  rule  and  Appendix  0. 
of  the  rules  of  the  Supreme  Court,  1883,  and  is 
not  saved  by  Ord.  72,  r.  2. 

The  "  Craighall,"  [1910]  P.  207  ;  79  L.  J.  P. 
[73  ;  103  L.  T.  236— C.  A. 

64.  PrelimbuLry  Act — Collisions  in  River- 
Fixed  Course — Pleading.'] — In  damage  actions 
resulting  from  collisions  in  rivers  in  which  the 
colliding  vessels  are  on  a  fixed  course  as  opposed 
to  a  course  which  has  to  be  constantly  changed, 
either  the  magnetic  or  the  true  course,  and  not 
the  compass  course,  should  be  pleaded  in  the 
preliminary  act. 

The  ••  RiEVAULX  Abbey,"  102  L.  T.  8G4— Evans, 

[Pres. 

(e)  Miscellaneous. 

65.  Standing  hg  after  Collision — Collision 
Deemed  to  he  Caused  ly'Vessel  Failing  to  Sta?id  by 
— "■Proof  to  the  Contrary'" — Other  Vessel  Found 
Alone  to  Blame — Merchant  Shippinif  Act,  1894 
(57  &  58  Vict.  c.  60),  s.  422  (2).]— Two  vessels, 
the  0.  and  the  2.,  came  into  collision.  While 
getting  clear,  the  0.  damaged  the  T.  under 
water  so  that  the  latter  sank  about  two  hours 
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XI.  Collision  Actions— Cout in ucd. 
later.  The  extent  of  the  damage  was  not  known 
at  the  time,  but  the  0.  signalled  asking  if  assist- 
ance was  required.  As  she  received  in  reply 
only  long  blasts  on  the  whistle,  she  at  once 
steamed  away.  In  an  action  for  damages  the  T. 
was  held  alone  to  blame.  On  the  question  of  the 
O.'s  failure  to  stand  by  : — • 

Held— that,  although  the  0.  should  have 
stood  by,  the  finding  that  the  T.  was  alone  to 
blame  for  the  collision  was  "  proof  to  the 
contrary''  within  the  meaning  of  sect.  422,  sub- 
sect.  2,  of  the  Merchant  Shipping  Act,  1894,  soas 
to  prevent  the  collision  being  deemed  to  have 
been  causetl  by  the  wrongful  act  of  the  0.  in 
accordance  with  that  sub-section. 
The  "Tkyst,"  [1909]  P.  333  ;  79  L.J.  P.  17  ;  101 

[L.  T.  71G  ;  11  Asp.  M.  C.  333— Bigham,  Pres. 

66.  Renderhig  Assistance  after  Collision  — 
ReasomMe  Cause  for  Failure  — ■  Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  (JO),  s.  422.] 
— Where  a  steam  drift-net  vessel  in  her  unsuccess- 
ful endeavours  to  avoid  a  collision  had  fouled  her 
propeller  with  her  nets  and  thus  rendered  herself 
incapable  of  steaming,  and  the  sea  was  too  rough 
to  lower  a  boat  : — 

Hkld — that  she  had  rebutted  the  presumption 

that  she  was  to  blame  raised  by  sect.  422  of  the 

Merchant  Shipping  Act,  1894. 

The  ■•  PiTGAVENEY,"  [1910]  P.  215  ;  79  L.  J.  P. 

[65  ;  103  L.  T.  47  ;  26  T.  L.  R.  473— Evans, 

Pres. 
See  S.  C,  No.  54,  supra. 

67.  Xegligence  of  Defendants'  Servant  Causing 
Collision— Xegligence  of  Plaintiffs''  Serrnnt  Con- 
tributing to  Loss — Stme  JJan  Acting  in  Tu'o 
Capacities  —  Liabilitg  of  Defendants.] — B.,  a 
man  in  the  employ  of  the  defendants,  so  negli- 
gently navigated  their  vessel  that  a  third  vessel 
was  forced  into  collision  with  the  plaintiffs' 
vessel,  causing  it  to  leak.  The  leak  might  easily 
have  been  stopped,  as  there  was  only  a  very 
small  hole  below  water  ;  but  the  vessel  gradually 
filled  and  gut  lower  in  the  water,  so  that  a  larger 
hole  got  below  water  and  the  vessel  sank  thirteen 
hours  after  the  collision.  B.  was  also  employed 
by  the  plaintiffs  as  a  watchman  to  tend  their 
vessel.  Soon  after  the  collision  he  went  on  to 
the  plaintiffs'  vessel  and  resumed  his  duty  as 
their  watchman,  but  though  he  was  on  the 
vessel  for  a  great  part  of  the  time  before  she 
sank,  he  never  discovered  anything  was  wrong 
with  her  until  about  one  and  a  half  hours  before 
she  sank. 

Held — that  B.  as  watchman  on  the  plaintiffs' 
vessel  was  negligent  in  not  discovering  that  the 
vessel  was  making  water,  and  that  if  the  dis- 
covery had  been  made  the  leak  could  easily  have 
been  stoppetl  ;  that  the  negligence  of  B.  as 
watchman  contributed  to  the  sinking  of  the 
vessel,  and  the  plaintiffs  could  not  recover  the 
damage  caused  by  the  sinking  of  the  vessel. 

Decision  of  C.  A.  ([1910]  P.  38  ;  79  L.  J.  P. 
26  ;  101  L.  T.  704  ;  11  Asp.  M.  C.  323)  affirmed. 
The  "  Egyptiax,"  [1910]  W.  N.  109  ;  79  L.  J. 

[P.  57  ;  102  L.  T.  465  ;  11  Asp.  M.  C.  388  ;  47 
Sc.  L.  11.  905— H.  L. 


68.  Collision  Due  to  Xegligence  of  Two  Indepen- 
dent Third  Parties — Whether  Xegligence  if  One 
Directhj  Contributed  to  Collision.] — Two  vessels 
in  the  Clyde,  the  one  proceeding  up  and  the 
other  down  the  river,  found  themselves,  witliout 
any  fault  on  their  part,  in  such  a  position  owing 
to  the  original  faulty  navigation  of  a  tug  antl 
flotilla  of  barges  that  escape  from  collision  was 
rendered  impossible  by  the  position  of  a  cruiser 
then  in  course  of  construction  on  the  river,  and 
whose  stern  had  been  wrongfully  projected  into 
the  navigable  channel.  In  an-  action  of  damages 
brought  by  the  owners  of  the  colliding  vessels 
against  the  owners  of  the  tug  and  the  builders  of 
the  cruiser  :— 

Held — that  as,  but  for  the  wrongful  pro- 
trusion of  the  cruiser  into  the  fairway  of  the 
river  there  would  not,  or  at  least  might  not 
(notwithstanding  the  original  fault  of  the  tug), 
have  been  any  collision,  she  (the  cruiser)  had 
directly  contributed  to  the  accident,  and  that  the 
builders  were  liable  jointly  and  severally  with 
the  owners  of  the  tug. 
Kllekman  Lines,  Ld.  v.  Clyde  Navigation 

[Trustees  ;  Glasgow  and  Newport  News 

Steamship  Co.,  Ld.  v.  Clyde  Navigation 
Trustees  [48  Sc.  L.  R.  44— Ct.  of  Sess. 

XII.  SALVAGE. 

(a)  Agreements  for  Salvage. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Apportionment  of  Award. 

69.  Master's  Wife— Apprentice.]— One  of  the 
crew  on  board  a  vessel,  in  favour  of  which  an 
award  for  salvage  services  had  been  made,  was 
the  master's  wife,  who  was  on  the  articles  as 
stewardess  and  was  rated  at  a  shilling  a  month. 
Another  member  of  the  crew  was  an  apprentice 
in  his  fourth  year. 

Held — that  in  respect  of  the  salvage  remunera- 
tion payable  to  the  crew,  the  apprentice  was 
entitled  to  share  as  if  he  were  an  ordinary  sea- 
man, but  that  the  master's  wife  was  not  entitled 
to  any  share. 
The  "  Punta  Laba,"  2^  T.  L.  R.  268— Ueane,  J. 

70.  Xacigatiiig  Officers — Apprentices.] — In  a 
salvage  award  to  a  crew  according  to  rating,  the 
shares  of  the  chief  and  second  mate  were  directed 
to  be  calculated  as  if  they  were  rated  at  the  same 
pay  as  the  chief  and  second  engineer,  and  the 
shares  of  apprentices  as  if  they  were  able  seamen. 
The  -'Valkyrie,"  [1910]   W.  N.  138— Evans, 

[Pres. 
(c)  Basis  of  Valuation. 

71.  Princijiles  onivliich  Court  Acts — Appeal — 
Alteration  of  Amount.] — In  considering  what  is 
a  proper  amount  to  award  as  salvage,  the  Court, 
in  order  to  encourage  the  rendering  of  salvage 
services,  will  act  generously,  and  will  have  regard 
not  only  to  the  market  value  of  the  services 
rendered,  but  will  take  into  account  the  value  of 
both  ships,  the  amount  of  danger  to  which  each 
is  exposed,  the  delay  caused  to  the  salving  vessel 
by  reason  of  the  salvage  services,  and  the  fact 
that  the  salving  vessel  is  undertaking  a  service 
in  which   if  she  fails,  she  gets  nothing. 

lU— 2 
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XU.  S&lv&s^- Cunt intu'd. 

The  Court  of  Appeal  on  a  review  of  all  the 
facts  reduced  a  salvage  award  from  £10,000  to 
£(5,000,  ou  the  ground  that  the  absence  of 
danger  had  not  been  sufficiently  recognised  by 
the  Court  below. 

The  "  roRT  Hunter,"  [1910]  P.  343  ;  103  L.T. 
[550  ;  26  T.  L.  K.  610— C.  A. 

72.  Award  of  Total  Value  of  Property  Salved.'] 
—In  an  undefended  action  for  salvage  remunera- 
tion for  services  rendered  to  a  barque,  her  cargo, 
and  freight,  and  to  the  lives  of  her  crew,  the 
Court  awarded  to  the  salvors  the  total  value  of 
the  property  salved. 
The  ■'  Mekcator,"  26  T.  L.  11.  4.")0— Evans,  I'res. 


(d)  Derelicts. 

[N'o  paragi-aplis  in  this  vol.  of  tli«  Digest.] 

(e)  Generally. 

[Xo  paragraijlis  in  this  ^ol.  of  the  Digest.] 

(f)  Life  Salvage. 

[No  jiaragraphs  in  this  vol.  of  the  Digest.] 


(g)  Practice. 
iSec  alio  Admiralty, 


No.  2. 


73.  Cods —  Conjoined  Actiom — Tender  —  Ac- 
eepted  hut  in  Different  Proportions  hij  Pursuers.] 
— A.  and  B.,  pursuers  in  conjoined  actions  for  sal- 
vage, agreed  that  a  sum  of  ii 550,  tendered  by  the 
common  defender,  was  sufficient  remuneration 
for  their  services,  but  accepted  the  tender  in 
different  proportions,  viz.,  A.  for  £500  and  B. 
for  £550.  In  a  i)roof  A.  was  found  entitled  to 
£500,  and  B.  to  £50. 

Held  {perLoiA  Salvesen)— that  B.  was  liable 
in  the  expenses  of  the  proof  to  A. 
Wilson   r.    IIapp,    McLauchlan    r.    Eapp, 
[47  Sc.  L.  R.  257— Outer  House,  Ct.  of  Sess. 

(h)  Towage. 


74.  Claim  hij  Tug  Engaged  to  Tow— Obligations 
uiuler  Towage  Contract.] — The  Court  will  care- 
fully scrutinise  a  claim  for  salvage  by  a  tug 
which  has  been  engaged  to  tow  the  vessel  in 
respect  of  which  the  salvage  claim  is  made.  It  : 
is  essential  in  the  public  interest  that  the  | 
towage  contract  should  not  be  easily  set  aside, 
and  a  salvage  service  substituted  for  it.  Where 
a  claim  for  salvage  services  is  put  forward  by  a 
tug  which  has  been  engaged  to  tow  the  vessel  in 
respect  of  which  the  salvage  claim  is  made  and 
which  has  stranded  while  in  tow,  the  burden  of 
proof  is  upon  the  tug  owners,  and,  in  order  to 
succeed,  they  must  show  that  they  were  not 
wanting  in  the  performance  of  the  obligations 
resting  upon  them  under  the  towage  contracts 
and  they  must  also  account  for  the  stranding  by, 
showing  something  like  vis  major  or  an  inevitable 
accident.  The  very  fact  that;  the  tug  is  unable 
to  tow  the  vessel  is  evidence  that  she  was 
inefficient,  or  that  there  was  inefficiency  or  want 
of  care  or  skill  on  the  part  of  her  master  or  crew. 
TUE  "Marechal  Suchet,"  [1911]  P.  1  :  26 
[T.  L.  E.  660— Evans,  Prcs. 


XIII.  TOWAGE  CONTEtACTS. 

74a.  Sufficiency  of  Towing  Gear— Exception 
Clause.]— 'Y\\e  defendants,  who  were  tug  owners, 
undertook  to  tow  the  plaintiffs'  vessel  from 
Birkenhead  to  the  Canada  Dock,  Liverpool.  The 
contract  of  towage  contained  the  following 
clause  : — "  The  tug  owners  are  not  to  be  respon- 
sible for  any  damage  to  the  ship  they  have  con- 
tracted to  tow  arising  from  any  perils  or  acci- 
dents of  the  .seas,  rivers,  or  navigation,  collision, 
stranding,  or  arising  from  towing  gear  (including 
consequence  of  defect  therein  or  damage  thereto), 
and  whether  the  perils  or  things  above  mentioned 
or  the  loss  or  injury  therefrom  be  occasioned  \>\ 
the  negligence,  default,  error  in  judgment  of  the 
pilot,  master,  officers,  engineers,  crew,  or  other 
servants  of  the  tug  owners." 

Held — that  the  above  clause  did  not  exempt 
the  defendants  in  respect  of  damage  to  the 
plaintiffs'  ship  arising  from  defects  or  ineffi- 
ciency existing  in  the  tug  before  the  towage 
began. 

The  "West  Cock,"  [1911]  P.  23  ;  27  T.  L.  K. 
[52 — Evans,  Pres. 

75.  Sinliing  of  Tow  hy  Collision  —  Bight  of 
Tug  Owner  to  Recover  from  Colliding  Vasel  for 
Loss  of  Towage  lieinuneration — Remoteness  of 
Dama'ges.]—'The  plaintiffs'  tug  was  engaged  in 
towing  a  ship  from  Antwerp  to  Port  Talbot, 
under  a  contract  which  contained  the  clause, 
"  Sea  towage  interrupted  by  accident  to  be 
paid  pro  rata  of  distance  towed."  During  the 
towage,  the  defendant's  vessel,  by  the  negli- 
gence of  those  on  board,  collided  with  and  sank 
the  tow.  The  tug  was  uninjured.  The  plaintiffis 
sued  the  defendant  to  recover  the  amount  of 
towage  remuneration  su  lost. 

Held  —  that  the  damage  sustained  by  the 
plaintiffs  by  reason  of  the  towage  contract  being 
no  longer  performable,  in  consequence  of  the 
sinking  of  the  tow,  gave  the  plaintiffs  no  cause 
of  action  against  the  defendant. 

Cattle    V.    Stockton    Waterworks    Co.   ((1875) 
L.  R.  10  Q.  B.  453)  followed. 
La  SocifeTE    Anoxyme  de    Kemorquage  a 
[Helice  r.  Bexnetts,  27  T.  L.  K.  77— 
Hamilton,  J. 


XIV.  PILOTAGE. 

,SVv'  also  Dependencies,  Xo.  8. 

(a)  Authority  of  Pilot. 

[Xo  paragraphs  in  this  vol.  of  the  Di| 


St.] 


(b)  Defence  of  Compulsory  Pilotage. 

76.  Collision—  1  'essel  Moored— IncdfaUe  Arvi- 
dviit—Onns  of  Proof—  Compulsory  Pilotage- 
Straits  Settlements  Ordinances  (1879)  No.  8,  ss.  1 
and  12  ;  (1885)  No.  5,  s.  4  ;  (1905)  No.  8,  ss.  21 
and  32  ;  (1905)  No.  7,  ss.  20  and  23.]  —  A  vessel 
when  leaving  Singapore  Harbour  ran  into  another 
vessel  moored  to  a  wharf.  In  a  damage  action 
the  vessel  leaving  the  harbour  alleged  that  the 
collision  was  an  inevitable  accident,  as  she  was 
driven  against  the  moored  vessel  by  an  abnormal 
current ;  it  was  further  alleged  that  if  the  col- 
lision was  caused  by  negligence  it  was  caused  by 
the  negligence  of  the  pilot  on  the  vessel  leaving 
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XIV.  FilotHge— Co uf hived. 
the  harbour,  who   was  compulsorily  in  charge, 
and  that  therefore  her  owners  were  not  liable  for 
the  damage. 

Held — that  the  onus  was  on  the  owners  of 
the  vessel  leaving  the  harbour  to  show  that  the 
collision  could  not  have  been  averted  by  the 
exercise  of  ordinary  care  and  skill  by  a  com- 
petent seaman,  and  that  as  the  evidence  did  not 
establish  that  there  was  an  abnormal  current 
tliey  liad  failed  to  discharge  that  onus,  and  were 
liable  for  the  damage. 

Held  further — that  pilotage  in  Singapore 
Harbour  was  not  compulsory. 

The  -Polynesien,"  [1910]  P.  28;  79  L.  J.  P. 
[-lo;    101   L.    T.   749;    11    Asp.  M.  C.   3.54— 
Bigham,  Pres. 
(c)  Exempted  Ships. 

[Xo  paragraphs  in  tliis  vol.  of  llie  Di-fist.] 

(d)  Limits  of  Compulsory  Pilotage. 

[N'j  paragraphs  in  this  vol.  of  tho  Digest.] 

(e)  Miscellaneous. 
[\o  paragraphs  in  this  vol.  of  the  Digest.] 

XV.  HARBOURS   AND   DOCKS. 

See  also  Public  Health,  No.  ."3. 

(a)  Authority  of  Harbour  Master. 

IXo  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Dues. 

77.  Scotland  —  Judicial  Factor  —  Powers  of 
Factor — Power  to  Increase  Rates —  Greenock  Har- 
bour Act,  1880  (43  &  44  Vict.  c.  clxx.),  s.  70.]— 
A  judicial  factor  appointed  under  sect.  70  of  the 
Greenock  Harbour  Act,  1880,  has  no  power  to 
alter  the  harbour  rates  fixed  by  the  harbour 
trustees  ;  his  only  duty  is  to  receive  and  apply 
the  rates. 

Decision  of  the  First  Division  of  the  Court  of 
Session  ([1908]  S.  C.  944)  affirmed. 
Carmichael      v.       Greenock       Harbour 

[Trustees  [1910]  A.  C.  274  ;  102  L.  T.  297  ; 

26  T.  L.  R.   332  ;    54    Sol.    .Jo.    391  ;  [1910] 

S.  C.  (H.    L.)  32  ;  47  Sc.  L.  R.    352— H.  L. 

(Sc). 

(c)  Liability  of  Harbour  Authority. 

[N'o  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Liability  of  Wharf  Owner. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Miscellaneous. 

78.  Portland ITarhour — SoilVested  In  Crown- 
Coal  ILulh  PermaneMtly  Anchored — Navigation 
— Trespass.'] — The  title  to  the  soil  of  Portland 
Harbour  is  vested  in  the  Crown,  subject  only  to 
the  public  rights  of  navigation  and  fishing.  A 
coal  hulk  which  is  permanently  moored  in  Iho 
liarbour  is  not  engaged  in  navigation,  and  a 
light  to  moor  it  permanently  in  the  liarbour  can 
not  be  claimed  as  a  right  of  navigation. 


Decision  of    Lawrence,  J.  (102  L.  T.  76  ;   26 
T.  L.  R.  310  ;  11  Asp.  M.  C.  348)  affirmed. 
Denaby  akd  Cadeby  Maix  Collieries,  Ld. 

[r.  AnS0X\  [1911]  1    K.   B.  171  ;    103    L.  T. 

349;  -26  T.  L.  P.  667  ;   54  Sol.  Jo.  74S— C.A. 

XVI.  MISCELLANEOUS    SHIPPING   REGU- 
LATIONS. 


[Xo  p.w,i 


of  the  Dige 


SHOP  HOURS  REGULA- 
TIONS. 

See     Local     Govrrnjiext  ;      Public 
Health. 


SHOWS. 

See  Theatres. 

SLANDER. 

See  Libel  axd  Slander. 


SLANDER  OF  TITLE. 


SLAUGHTER-HOUSE. 

See  Public  Health. 


SMALL  DWELLINGS. 

Sec  Local  Government. 


SMALL   HOLDINGS   AND 
ALLOTMENTS. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 


SMUGGLING. 

Si:e  Revenue. 


SOCIETIES. 


See  Clubs  ;  Friexdly  Societie.s 
Industrial  and  Provtdeni 
Societies. 
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SOLICITORS. 

1.  Ix  General   .       .       ,       ,       , 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 
'IJ.   AUTHORIXr       .  .  ,  .,       . 

J II.  Cektificate 

(Xo  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Confidential  Relation     . 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

Y.  Costs. 

{n^  General  .         ,         .         .         , 
(//)  Bills  of  Costs  ... 
If)  Charging  Orders      .        . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
id)  Taxation         .         .        .        , 
le)  Solicitors'  Remuneration  Act 


COL. 
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VI.  Covenant     in     Restraint 


OF 


Trade 591 

YIl.  Liability .")92 

VIII.  Lien .592 

IX.  Misconduct 593 

X.  Tractice 593 

XI.  Solicitor  Tru.stee       .        .        .  594 

XII.  Undertakings       ....  594 
XIII.  Unqualified  Persons.        .        .  594 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

Sfie  also  Bankruptcy,  Nos.  2,  17  ; 
County  Courts,  No.  2  ;  Practice  ; 
Trusts. 

I.  IN  GENERAL. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

II.  AUTHOmTY. 

See  aUo  Agency,  No.  5. 

1.  Conqiromise  of  Action —  Whether  Binding  on 
Client.'] — If  a  client  induces  his  solicitor  to 
believe  that  he  has  authority  to  make  a  certain 
compromise,  and  he,  reasonably  relying  upon 
that  supposed  authority,  does  make  the  compro- 
mise, the  client  is  bound,  whether  he  intended  to 
give  the  authority  or  not,  and  whether  in  fact  he 
understood  the  terms  proposed  or  not. 
Little    v.    Spreadbury,    [1910]    2    K.    B. 

[fi58  ;  79  L.  J.  K.  B.  1119  ;   102  L.  T.  829  ; 
26  T.  L.  R.  552  ;  54  Sol.  Jo.  618— Di v.  Ct. 

III.  CERTIFICATE. 

[Xo  paragrajihs  in  this  vol.  of  the  Digest.] 

IV.  CONFIDENTIAL  RELATION. 

[Xo  paragraphs  in  this  vol.  of  the  Dige.st.] 

Y.  COSTS. 

See  also  No.  17,  infra;  COMPANIES, 
No.  68  ;  Husband  and  Wife,  No.  31  ; 
Practice,  XXIII. 

(a)  General. 

2.  Solicitor  and  Client  —  Yerhal  Agreement 
heiircen  Plaintiff  and  his  Solicitor  that  Plaintiff 
shall  Pay  no  Costs— Bight  of  Successful  Plaintiff 


fo  Costs  from  Defendant — Attorneys  and  Solici- 
tors Act',  1870  (33  k  34  Vict.  c.  28),  ss.  4,  5.]— A 
client  who  has  made  a  verbal  arrangement  Avith 
his  solicitor  not  to  pay  the  latter  any  costs  of  an 
action  which  the  solicitor  is  conducting  on  his 
behalf,  although  successful  in  the  action,  cannot 
lecoTer  any  costs  from  the  other  side,  by  reason 
of  the  common  law  doctrine  that  costs  are  a 
mere  indemnitj^  and  cannot  be  given  as  a  bonus 
to  the  party  who  receives  them. 

Held  also  (per  Fletcher  Moulton  and  Buckley, 
Tj.JJ.) — that  the  eflPcct  of  such  an  arrangement 
between  the  plaintifl'  and  his  solicitor,  .aUhough 
verbal,  is  to  bring  into  operation  the  jirovisn  to 
sect.  5  of  the  Attorneys  and  Solicitors  Act,  1870, 
and  to  preclude  the  plaintiff  from  recovering 
any  costs  from  the  defendant. 

Decision  of  Div.  Ct.  ([1910]  1  K.  B.  99;  79 
L.  J.  K.  B.  101  ;  101  L.  T.  685  ;  26  T.  L.  R.  42  ; 
54  Sol.  Jo.  33)  affirmed. 

Gundry  r.  Sainsbury,  [1910]    1    K.  B.   645  ; 

[79  L.  J.  K.  B.  713  ;  102  L.  T.  440  ;  26  T.  L.  R. 

321  ;  54  Sol.  Jo.  327— C.  A. 

3.  Payment  on  Account  iy  Company — Appoint- 
ment of  Beceirer  for  Debenture  Holders — Blgltt 
of  Beceher  to  Money  In  Solicitor's  Hands — Costs 
Incurred  snliseqiieiit  to  Appointment  of  Beceirer 
— Sidlcltor's  Betalncr — Lien.] — A  company  paid 
to  their  solicitor  the  sum  of  ;»:80  for  costs 
incurred,  and  a  further  sum  of  .C500  to  meet  the 
expenses  of  a  threatened  action,  certain  con- 
veyancing expenses  in  connection  with  the 
company's  premises,  and  the  solicitor's  own 
remuneration.  A  month  later  a  receiver  was 
appointed  on  behalf  of  the  company's  de- 
benture-holders, and  the  amount  of  £580  was 
claimed  from  the  solicitor  as  part  of  the  com- 
pany's assets.  It  was  subsequently  agreed  that 
the  solicitor  should  have  his  costs  up  to  the  date 
of  the  appointment  of  a  receiver. 

Held — that  the  solicitor  was  entitled  to  all 
his  costs  incurred  up  to  the  appointment  of  a 
receiver,  and  that  from  that  date  the  sum 
remaining  in  his  hands  unexhausted  could  be 
claimed  on  behalf  of  the  debenture-holders  ;  but 
that  (the  plaintiff  not  objecting)  a  fair  remunera- 
tion, to  be  fixed  by  the  taxing  Master,  should  be 
paid  to  the  solicitor,  out  of  the  fund,  foi  his 
work  in  connection  with  the  conveyancing 
matters  undertaken  for  the  company  since  the 
date  of  the  appointment  of  a  receiver. 
In  re  British  Tea  Table  Co.  (1897),  Ld., 

[Pearce  v.  The  Company,  101  L.  T.  707— 
Joyce,  J. 
(b)  Bills  of  Costs. 
See  also  Practice,  No.  40. 

4.  Comitry  Solicitor — London  Agent — Prac- 
tice—  Order  of  Course  —  Solicitors  Act,  1843 
(6  &  7  Vict.  c.  73),  s.  37 — Attorneys  a7id  Solici- 
tors Act,  1870  (33  &  34  Vict.  c.  28),  ss.  .3,  17.]— 
An  order  directing  a  London  agent  to  deliver  a 
bill  of  costs  to  his  country  client  will  not  be 
discharged  on  the  ground  that  it  is  contrary  to 
the  practice  of  the  Chancery  Division  to  grant  a 
country  client  such  an  order  on  a  petition  of 
course. 
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V.Costs  — Co  nti  lined. 

Smith  V.  Dimes  ((18i9)  i  Exch.  Rep.  32) 
foUowed  ;  Ward  v.  Byre  ( (1880)  15  Cli.  D.  130) 
distinguished. 

In  re  Wilde,  [1910]  1  Ch.  100  ;  79  L.  J.  Ch. 

[ll'J  ;    101    L.    T.    731;    suh   nom.  In   RE   A 

Solicitor,  54  Sol.  Jo.  67— Neville,  J. 

5.  Order  for  Deln-enj  and  Taxation — Xon-  Coni- 
jdiance — Motion  for  Attachment — Separate  Ser- 
rii-e  of  Order  inal  Certificate — JLmei/  in  Pox.^es.iion 
or  Control  of  Trustee — Co.'it.^i  of  Reference — No 
Time  fi.eed  fm-  Deli  rerif  of  Documents — R.  S.  C, 
Ord.  51,  r.  'r>—Dehtors'  Act,  1869  (32  &  33  Vict. 
c.  62),  X.  4.] — An  ordei',  granting  leave  to  issue 
attachment  of  a  solicitor  for  contempt  in  not 
obeying  a  previous  order,  was  made  on  the 
grounds  that  he  had  made  default  in  respect  of 
money  in  his  possession  or  under  his  control  in  a 
fiduciary  capacity  within  the  meaning  of  the 
Debtors  Act,  1869,  and  that  he  had  failed  to 
deliver  upon  oath  documents  in  his  custody 
belonging  to  the  petitioner.  The  money  referred 
to  included  the  costs  of  a  reference  to  taxation 
under  the  previous  order  for  delivery  and  taxa- 
tion of  a  bill  of  costs.  The  previous  order  fixed 
no  time  for  the  delivery  of  documents.  The 
previous  order  and  the  taxing  Master's  certificate 
•were  served  separately  upon  the  solicitor,  and  he 
had  objected  to  the  granting  of  leave  to  issue 
attachment  on  the  ground  that  no  order  for  the 
payment  of  a  definite  sum  had  been  served  upon 
him.  The  solicitor's  objection  was  overruled  and 
he  appealed. 

Held — that  the  objection  as  to  separate  service 
of  the  order  and  the  certificate  was  preposterous, 
but  that  the  appeal  must  be  allowed,  as  matters 
affecting  the  liberty  of  the  subject  must  be  dealt 
with  strictly,  and  the  order  was  defective  because 
the  costs  of  the  reference  to  taxation  could  not 
be  within  the  Debtors  Act,  1869,  and  also  because 
no  time  had  been  fixed  for  the  delivery  of 
documents. 

Decision  of  Eady,  J.  ([1910]  W.  N.  105) 
reversed. 

In  re  Wilde,  [1910]  W.  N.  128— C.  A. 


(c)  Charging  Orders. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Taxation. 

See  also  No.  17,  infra ;  Bankruptcy, 
Nos.  18,  19,  20  ;  Practice, 
XXIII.  (h). 

6.  Taxation  after  Payment — Special  Circmn- 
atanoes — Payment  under  Protest — Three  Clients 
—  Trljjlicate  Charyes— Solicitors  Act,  1843  (6  &  7 
Vict.  c.  73),  s.  38.] — G.,  a  client,  purchased  the 
equity  of  redemption  in  certain  properties  in 
190(!,  and  employed  W.  to  act  as  his  solicitor  in 
the  matter. 

In  July,  1909.  W.,  as  solicitor  for  three 
mortgagees,  gave  G.  notice  to  pay  off  the  mort- 
gages. It  was  arranged,  after  some  delay,  that 
the  mortgages  should  be  paid  off  and  reconvey- 
ances taken,  after  which  fresh  mortgages  were 


made.  Completion  was  fixed  for  January  28th, 
and  W.  delivered  his  bill  on  January  21st. 
G.  paid  the  bill  ''under  protest",  and  now 
applied  to  tax  the  bill. 

Triplicate  charges  were  made  for  letters  and 
attendances,  inasmuch  as  W.  acted  for  three 
mortgagees,  but  the  charges  were  moderate. 
One  item  of  10*'.  2d.,  however,  was  admittedly 
charged  in  error.  Before  the  Master  W.  offered 
to  return  £4,  each  party  paying  h's  own  costs, 
but  this  was  declined.  ,-..,.»^ 

Held — that  there  is  no  rigid  rule  as  to  what 
circumstances  wiU  justify  taxation  of  a  solicitor's 
bill  after  payment ;  and  that  the  applicant  ha(l 
not  made  out  special  circumstances. 

Semhlc,  when  a  solicitor  makes  an  attendance 
which  can  be  charged  against  several  clients  he 
should  charge  a  larger  sum  than  for  one  attend- 
ance and  divide  it  up  among  the  several  clients, 
and  not  charge  an  attendance  to  each  client. 
In  re  Ward,  Bowie  &  Co.,  102  L.  T.  527— 

[Eady,  J. 

Affirmed  on  appeal,  102  L.  T.  881— C.A. 

7.  Taxation  after  Payment — Payment  wider 
Protest  —Solicitor  and  Client  —  Solicitors  Act, 
1843  (6  &  7  Vict.  c.  73),  .?.  38.]— A  contract  for 
the  purchase  of  land  was  made  on  August  lltb, 
1909.  After  delay  till  January  11th,  1910,  the 
purchaser  commenced  an  action  to  compel  com- 
pletion. The  action  was  settled,  after  going  as 
far  as  the  summons  for  directions,  the  vendor's 
partj'  and  party  costs  to  be  paid  by  the  pur- 
chaser. The  bill  was  delivered  on  March  12th. 
No  application  to  tax  was  made,  but  it  was  paid 
under  protest.  An  urban  district  council,  who 
were  the  real  purchasers,  objected  to  costs 
incurred  before  instructions  to  sue. 

Held — that  no  case  for  taxation  after  pay- 
ment  had  been  made  out. 
In  re  King,  74  J.  P.  445— Eady,  .J. 

8.  Order  of  Course — Xon-disclosure  of  Material 
Facts — Order  Disc/iaryed.] — A  client  of  a  solici- 
tor who  had  acted  in  certain  proceedings  on 
behalf  of  this  client  and  124  others  obtained  a 
common  order  to  tax  upon  a  petition  of  course, 
which  omitted  to  state  material  facts,  including 
the  fact  that  the  solicitor's  bill  of  costs  in  respect 
of  the  proceedings  had  been  paid  by  a  third 
party. 

Held — the  order  must  be  discharged. 
In  ke  S.,  a  Solicitor,  55  Sol,  Jo,  127,  Warring- 
Eton,  J, 

9.  jVon-contentious  Business — District  Regis- 
trar—Proper Officer— R.  S.  C,  Ord.  35,  rr.  4, 
6a  ;  Ord.  61,  r.  iB  ;  Ord.  65,  r.  26A—Solicitors 
Act,  1843  (6  &  7  Vict.  c.  73),  s.  37.]— A  district 
registrar  is  not  a  proper  officer  of  the  Court  to 
whom  non-contentious  business  can  be  referred 
for  taxation. 

In  re  R.  W.  Stead,  a  Solicitor,  [1910]  2  K.  B. 

[713  ;  80   L.  J.  K.  B.   1 ;  103   L,   T.  12  ;  54 

Sol.  Jo.  61 8— C.A. 

10.  Liyht  Raihcays  Act,  1896  (59  &  60  Vict, 
c.  48) — Provisional  Order — Parliamentary  vr 
(hancery    Scale —  Charyes    he  fire   Retainer  — 
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V.  Costa— Continued. 

Dejwsit  of  Plans.'] — The  costs  of  aud  connected 
with  the  preparation  and  making  of  a  provisional 
order  under  the  Light  Railways  Act,  1896,  are 
taxed  on  the  Chancery,  and  not  the  Parlia- 
mentary, scale. 

In  re  Morley  ((1875)  L.  R.  20  Eq.  17)  applied. 

Decision  of  Eve,  J.  ([1909]  W.  N.  149  ;  53  Sol. 
Jo.  617)  affirmed. 
In  re  Peterson,  [1909]  2  Ch.  398  ;  79  L.  J.  Ch- 

[53  ;  101  L.  T.  480  ;  73  J.  P.  461  ;  53  Sol.  Jo- 
735— C.  A- 

11.  Miscellaneou.'i  Co.sts  in  Administration  Suit 
— Letters  to  Creditors — Discretion  of  Taxing 
blaster.'] — On  taxation  of  miscellaneous  costs  as 
executor's  costs  in  a  creditor's  administration 
suit,  it  appeared  that  a  large  number  of  letters 
had  been  written  by  the  defendant's  solicitor  to 
creditors  in  reply  to  inquiries  as  to  the  progress 
of  the  realisation  and  of  the  suit.  The  taxing 
Master  came  to  the  conclusion  that  the  letters 
in  question  were  letters  of  courtesy,  and  in  no 
sense  necessary  or  proper  for  the  conduct  of  the 
litigation,  and  disallowed  the  costs  claimed  in 
respect  of  them,  but  allowed  costs  for  all  letters 
which  he  considered  of  a  special  or  proper 
character. 

Held  (notwithstanding  a  consent  by  plain- 
tiff's solicitor  to  the  allowance  of  the  costs  which 
had  been  disallowed) — that  the  matter  was  one 
within  the  discretion  of  the  taxing  Master,  and 
the  Court  should  not  interfere  with  the  exercise 
of  that  discretion. 

In  re  Findlay,  Findlay  v.    Cuthbertson, 
[44  I.L.  T.214— C.  A.,  Ireland. 

(e)  Solicitors'  Eemuneration  Act,  1881. 

12.  Settled  Land— Sale  bi/  Tenant  for  Life- 
Special  Arrangement  as  tg  Solicitors'  Costs.] — 
Previous  to  a  sale  of  settled  land  by  auction  the 
solicitors  of  the  tenant  for  life  gave  him  notice  that 
they  should  charge  in  the  case  of  any  lot  which 
was  sold  for  less  than  £1,000  upon  the  scale  of 
Sched.  II.  of  the  order  made  under  the  Solicitors' 
Remuneration  Act,  1881,  instead  of  upon  the 
scale  of  Part  I.  of  Sched.  I.,  and  the  tenant  for 
life  agreed  to  this. 

Held — that  there  was  no  objection  in  prin- 
ciple to  this  arrangement,  and  that  the  charges 
of  the  solicitors  on  this  basis  might  be  allowed 
on  taxation. 

In  re  Sir  Robert  Peel's  Settled  Estates, 

[1910]   1   Ch.  389  ;     79    L.  J.  Ch.  233  ;    102 

L.  T.  67  ;  26  T.  L.  R.  227  ;  54  Sol.  Jo.  214— 

\Yarrington,  J. 

VI.  COVENANT  IN  EESTRAINT  OF  TRADE 

13.  Agreement  ly  Clerlt  7wt  to  Practise — Pro- 
hihited  Area — OJHce  Outside  Area — Writing  to 
Client  Within  Area.] — The  defendant  on  entering 
the  plaintiff's  service  agreed  that  he  would  not 
at  any  time  carry  on  the  business  of  a  solicitor 
within  a  certain  area.  After  leaving  the  plain- 
tiff's service  the  defendant  opened  an  office 
outside  the  prohibited  area,  and  on  one  occasion 
was  consulted  at  bis  office  by  a  former  client  of 
the  plaintiffs  who  lived  within  the  area. 


Held — that  this  was  a  breach  of  the  agree- 
ment. 

WOODBRIDGE  &  SONS  V.  BELLAMY,  [1910]  W.  N, 
[269  ;  55  Sol.  Jo.  126— Eve,  J, 

VII.  LIABILITY. 

See  also  Agency,  No.  5  ;  Husband  and 
Wife,  No.  31. 

14.  Alleged  Actionable  Negligence — Error  of 
Judgment  —  Pecuniary  Damage  to  Client  — 
Evidence  in  Farovr  of  Solicitor— Finding  of 
Court — Crassa  Negligentia  not  Est ahli shed.] — 
It  is  not  sufficient  for  a  client  to  allege  and 
prove  that  the  solicitor  acting  on  his  behalf  gave 
him  wrong  advice  on  a  doubtful  point.  Some- 
thing more  than  an  error  of  judgment  is 
necessary  in  order  to  constitute  actionable 
negligence,  for  the  solicitor  is  not  liable  unless 
crassa  iiegligentia  can  be  established,  whereby 
the  client  has  suffered  damage. 

Decision  of  Div.  Ct.  affirmed. 
Faithfull  v.  Kesteven,  103  L.  T.  56— C.  A. 

VIII.  LIEN. 

See  also  No.  3,  supra. 

15.  Company  being  Wound  rip — Liquidator — 
Documents  in  Solicitor's  Hands  and  Subject  to 
Lien  before  Date  of  Winding -iip  Order.} — A 
solicitor  was  conducting  an  action  for  a  company 
against  three  of  its  directors  for  a  declaration 
that  they  had  acted  since  becoming  unqualified 
and  for  penalties  and  an  injunction.  Whilst  the 
action  was  in  progress  a  winding-up  order  was 
made.  The  liquidator  continued  the  action,  but 
eventually  changed  his  solicitor. 

Held — that  the  old  solicitor  had  a  lien  against 
the   liquidator  for  his  unpaid  costs  upon  those 
documents  in  the  action  which  were  in  his  hands 
at  the  date  of  the  winding-up  order. 
In  re  Rapid  Road  Transit  Co.,  [1909]  1  Ch. 

[96  ;  78  L.  J.  Ch.  132  ;  99  L.  T.  774  ;  53  Sol. 
Jo.  83  ;  16  Manson,  289— Neville,  J. 

16.  Administration  Action  —  Receiver  —  De- 
liviery  up  of  Dociments.] — A  solicitor  will  be 
ordered  to  produce  and  to  deliver  up  to  the 
receiver  appointed  in  an  administration  action 
documents  over  which  he  has  a  lien  for  costs. 
It  makes  no  difference  that  the  documents  came 
into  the  solicitor's  possession  before  suit. 

In  re  Rawlins  ([1898]  2  Ch.  1)  followed. 
In  re  Caudery,  London  Joint  Stock  Bank 
[v.  WiGHTMAN,  54  Sol.  Jo.  444— Eady,  J, 

17.  Debenture  Deed — Co.'its  of  Solicitors  of 
Tru.stees — Ta.ration.] — A  company  proposed  to 
issue  £175,000  worth  of  debentures.  Seventy- 
five  thousand  pounds  worth  was  issued  to  W.  in 
respect  of  incumbrances.  The  remaining  £100,000 
worth  was  issued  under  conditions  which  did  not 
become  effective,  so  W.  was  the  only  cestui  que 
trust  under  the  deed.  He  was  also  one  of  the 
trustees.  Certain  costs  of  investigating  the  title 
to  the  property  were  incurred  between  September, 
1897,  and  July  4th,  1898,  when  W.  executed  the 
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YIII.  Lien — Contbwcd. 

deed.  E.  was  appointed  a  trustee  jointly  with 
^Y.  on  July  20th,  1901,  and  survived  him.  In 
I'JOG  an  order  was  made  for  the  sale  of  the 
liereditaments,  and  the  deeds  were  handed  over 
subject  to  the  lien  of  the  solicitors  of  the  trustees 
of  the  debenture  deed.  The  order  for  taxation 
of  costs  made  no  mention  of  the  lieu,  and  all  costs 
prior  to  November  4th,  1898,  were  disallowed. 
The  debenture  deed  provided  for  the  payment  of 
the  costs  of  the  trustees  in  various  matters  "  or 
otherwise  in  relation  to  the  premises." 

Held — that  the  solicitors  were  entitled  to  have 
the  matter  inquired  into,  and  that,  in  addition 
to  the  costs  directed  to  be  taxed  by  the  order, 
the  Master  must  allow  all  sums  (if  any)  properly 
jmyable  for  costs  for  which  the  solicitors  have  a 
lien,  and  also  any  costs  and  expenses  incurred  by 
tlie  trustees  of  the  deed  or  any  of  them  in  or 
about  the  execution  of  the  trusts  of  the  deed  and 
not  comprised  in  the  former  order. 
In  ee  Dee  Estates,  Ld.,  Wright  c.  Dee 
[Estates,  Ld.,  102  L.  T.  64.5— Eady,  J. 

IX.  MISCONDUCT. 

18.  Lump  Sum  Pulil  hy  Client  to  Solicitor  for 
Conduct  of  Proceedings — Counsel  Employed  hy 
Solicitor — Fees  Marlied  on  Brief — Failure  hy 
Solicitor  to  Pay  Counsel— Solicitors  Act,  1888  (51 
&  52  Vict.  c.  65),  s.  13.] — A  client  agreed  with  a 
solicitor  to  conduct  legal  proceedings  on  his 
])ehalf  for  the  lump  sum  of  £70.  On  November 
12th,  1907,  counsel  was  instructed  to  appear  in 
the  matter,  and  his  brief  was  marked  three 
guineas  and  one  guinea.  The  client  paid  the 
solicitor  £50  on  April  19th,  1907,  and  the 
remaining  £20  on  November  15th,  1907.  The 
barrister's  clerk  applied  on  a  number  of  occasions 
for  the  payment  of  the  fees  marked  on  the 
brief,  but  on  May  1st,  1910,  the  fees  had  not 
been  paid.  The  matter  having  been  brought 
before  the  Law  Society  by  the  Bar  Council,  the 
solicitor  on  May  25th,  1910,  paid  the  fees  in  full, 
stating  in  a  letter  to  the  Bar  Council  that  he  had 
distinguished  the  case  from  one  in  which  a  pay- 
ment had  been  received  from  a  client  on  account 
of  counsel's  fees,  or  where  the  fees  had  been  set  | 
out  in  a  bill  of  costs,  and  the  bill  paid,  and  also 
pleading  poverty.  It  aj)peared  that  the  matter 
in  respect  of  which  the  lump  sum  had  been  paid 
was  an  action  in  the  High  Court,  in  which  the 
client  was  a  party. 

Held — that  the  solicitor  had  committed  mis- 
conduct within  the  meaning  of  sect.  13  of  the 
Solicitors  Act,  1888,  and  the  order  was  made 
that  the  solicitor  should  pay  the  costs  of  the 
inquiry  before  the  Law  Society,  and  of  the 
application  to  the  Court. 

In  ke  a  Solicitor,  Ex  parte  Law  Society, 
[55  Sol.  Jo.  49— Div.  Ct. 

X.  PBACTICE. 

19.  Money  of  Client  in  Hands  of  Solicitor — 
Loan  or  Paijment  for  Investment — Disciplinary 
Jnrisdictivn'—R.  S.  C,  Ord.  52,  r.  25.]— B.,  who 
had  employed  Y.,  a  solicitor,  to  act  for  him 
professionally,  subsequently  paid  to  him  £200, 
and   the   following  (locument  was   drawn    up. 


j  recording  the  transaction,  and  signed  Ijy  Y.  : 
"  Three  months  after  demand  I   promise  to  pay 

!  Mr.  B.,  or  to  invest  for  him,  as  he  may  wish,  the 
sum  of  £200  for  value  received,  and  in  the  mean- 
time to  pay  interest  after  the  rate  of  £5  per 
centum  .  .  .  until  payment  or  investment  .  .  . 
or  so  much  thereof  as  shall  from  time  to  time 
remain  owing."  B.  applied  by  summons  under 
Ord.  52,  r.  25,' for  payment 'of  the  £200,  and 
interest  thereon. 

Held — that,  having  regard  to  the  terms  of  the 
document  and  to  the  circumstances  of  the  case, 
the  transaction  was  a  loan  and  not  a  payment  to 
the  solicitor  of  money  for  investment,  and  that 
therefore,  the  money  not  being  in  the  custody  or 
control  of  the  solicitor  on  behalf  of  the  appli- 
cant, as  client,  the  Master  had  no  jurisdiction 
under  Ord.  52,  r.  25,  to  make  the  order  asked 
for. 

In  ee  Matter  op  Y.  (a  Solicitor),  54  Sol.  Jo. 
[459— Div.  Ct. 

XI.  SOLICITOR  TRTTSTEE. 

Sec  Trusts,  No.  7. 

XII.  UNDERTAKINGS. 

20.  Personal  Undertahing  to  Xotify  Client's 
Change  of  Address  —  Not  Emhodied  in 
Order  —  Change  of  Solicitor  —  Respo7isi- 
bility  of  Former  Solicitor.']  —  When  the 
Court  makes  an  order  in  reference  to  which 
a  solicitor  gives  his  personal  undertaking, 
the  fact  that  his  undertaking  is  not  embodied  in 
the  order,  as  subsequently  drawn  up  by  the 
Crown  Office,  does  not  release  him  from  liability, 
nor  is  his  responsibility  altered  by  the  fact  that 
since  the  order  of  the  Court  was  made  he  has 
ceased  to  act  as  solicitor  to  the  client. 
Williams  r.  Williams  and  Partridge,  54 

[Sol.  Jo.  506— C.  A. 

21.  TJndertaliing  to  Pay  JLiney — Undertalii ng 
given  to  Person  not  a  Client — No  Legal  Proceed- 
ings Pending  and  no  31isconduet  on  Part  of 
Solicitor  —  jurisdiction  of  Court  to  Enforce 
TJndertaliing  hy  Summary  Order.'] — The  Court 
has  jurisdiction  to  enforce  by  a  summary  order 
an  undertaking  given  by  a  solicitor  to  repay  a 
sum  of  money  received  by  him  in  his  capacity  as 
a  solicitor,  although  the  person  to  whom  the 
undertaking  was  given  was  not  the  client  of  the 
solicitor,  and  there  were  no  legal  proceedings 
pending  when  the  undertaking  was  given,  and 
there  is  no  misconduct  on  the  part  of  the  solicitor. 
When  a  solicitor  in  the  course  of  business  which 
he  is  conducting  for  a  client  with  a  third  party 
in  the  way  of  his  profession  gives  to  that  third 
party  an  undertaking  incidental  to  that  business, 
his  undertaking  is  one  which  is  given  by  him  in 
his  capacity  as  a  solicitor,  and  may  be  enforced 
by  summary  remedy. 

United  Mining  and  Finance  Corpora- 
[TION,  Ld.  r.  Becher,  [1910]  2  K.  B.  29(;  : 
79  L.  J.  K.  B.  lOOC)  ;  103  L.  T.  (;5— Hamilton,  J. 

XIII.  UNQUALIFIED  PERSONS. 

[No  paragraphs  in  this  vol.  of  tho  Digest.] 
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SOUTH  AUSTRALIA. 

See  DEPENDE^rCIES  ASD   C'OLO^'I£S. 


SPECIFIC  PERFORMANCE. 

See  iiJso  Contracts. 

1.  Sale  of  Land — Conduct  of  Vendor.']— In 
March,  1901,  the  defendants  agreed  to  purchase 
land  for  a  public  purpose,  subject  to  certain 
consents  being  obtained,  which  were  in  fact 
obtained  in  May.  lOOt'i.  Tn  April,  1905,  the 
vendor  wrote  :  "  After  the  expiration  of  the 
])criod  named"  for  completion  •'  I  shall  not  con- 
sider mj'self  bound  hj  any  agreement,  but  shall 
dispose  of  the  lots  as  I  may  think  fit."  And  in 
June,  1906,  he  wrote  :  "  The  commissioners  have 
most  vexatiously  delayed  necessary  procedure 
for  upwards  of  two  years.  I  therefore  wish  them 
clearly  to  understand  that  I  shall  not  consent  to 
extend  the  time  of  settlement  for  one  day." 

Held — that  the  vendor  had  not  debarred 
liimself  from  asking  for  specific  performance  of 
tlie  contract. 


Boyou   V.    Paid   ((1858)   28    L. 
distinguished. 


J.    Ch.    r,55) 


Decision   of   High    Court   of    Justice   of  the 
Isle  of  Man  reversed. 

Laughton  v.  Commissiokees  op  Port  Erin, 
[1910]  A.  C.  565  ;  103  L.  T.  148— P.  C. 


SPIRITS. 


See  Food  and  Drugs;    Intoxicating 
Liquors  ;  Eevenue. 


SPORT  AND  SPORTING. 

See    Game  ;  Landlord  and  Tenant, 
No.  2. 


STAMPS      AND 
DUTIES. 

See  Revenue. 


STAMP 


STATUTES. 


I.  Construction     . 

II.  PiETrospective  Operation 

I.  CONSTRUCTION. 

See  Animals,  No.  6 
Infants,  No.  4, 
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Gaming,  No.  11  :- 


II.  RETROSPECTIVE  OPERATION. 

1.  Prevention  of  Crime  Act,  1908  (S  Edw.  7, 
c.  59),  ss.  10  (1),  19  (2)— Crime  Committed  after 
Passing  and  hefore  Coming  into  Operation  of  tlie 
Act.'l—TnQ  Prevention  of  Crime  Act,  1908,  was 
passed  on  December  21st,  1908.  By  sect.  19, 
sub-sect.  2,  of  that  Act,  "This  Act  shall  come 
into  operation  on  the  first  day  of  August,  1909." 
A  crime  was  committed  on  July  13th,  1909,  and 
on  October  7th,  1909,  its  perpetrator  was  con- 
victed on  indictment  of  the  crime,  and  of  being 
an  habitual  criminal. 

Held— that  the  words  in  sect.  10,  sub-sect.  1, 
of  the  Act,  '•  Where  a  person  is  convicted  on 
indictment  of  a  crime  committed  after  the  pass- 
ing of  this  Act,"  etc.,  meant  after  the  actual 
passing  of  the  Act  on  December  21st,  1908,  and 
not  the  date  of  August  1st,  1909,  when  the  Act 
came  into  operation,  and  that,  therefore,  the 
offender  could  be  convicted  under  the  Act  of 
being  an  habitual  criminal. 
R.  V.  Smith  ;  R.  v.  Weston,  [1910]  1  K.  B.  17  : 

[79  L.  J.  K.  B.  1  ;  101  L.  T.  816  ;  74  J.  P.  13  ; 
26  T.  L.  R.  23  ;  54  Sol.  Jo.  137— C.  C.  A. 


STATUTE    OF    FRAUDS. 

See  Contract  ;    Evidence  ;    Sale  of 
Goods  ;  Sale  of  Land. 


STATUTE    OF   LIMITA- 
TIONS. 

See   Limitation    op   Actions  ;    Real 
Property  and  Chattels  Real, 


STATUTE    OF    USES. 

See  Real  Property  and  Chattels 
Real  ;  Settlements ;  Trusts  and 
Trustees  ;  Wills, 


STOCK    EXCHANGE. 

I.  Rules  and  Customs     , 
[I,  Brokers  and  Clients. 

(rt)  In  General    .... 

(&)  Carrying  Over      .        .        , 

(r)  Closing  Accounts  , 

[No  paragraphs  in  this  vol.  of  tlie  Digest.] 

{(T)  Defaulting  Brokers 

[No  paragraphs  in  this  vol,  of  the  Digest.] 

See  also  AGENCY,  No.  2  :  Gaming, 
3.  4.  5. 

I.  RULES  AND  CUSTOMS. 

1.   Continuation  Xote —  ''Net''  —  Custom  of 
Stocl:    Ed'change 'Secret    Profit  —  Veposit    of 
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I.  Rules  and  Customs  — ^'o/ifi nurd. 

SharexLis  Cover— Blank  Transfer— Power  to  Sell 

Xotice.'] — The  word  "  net "  in  a  continuation 

note,  having  a  well-known  meaning  on  the  Stock 
Exchange,  can  raise  no  suggestion  of  secret 
profit  merely  because  it  does  not  convey  to  a 
|)rincipal,  not  acquainted  with  the  Htock  Ex- 
change custom,  the  fact  that  the  sum  so  qualified 
includes  a  charge  by  the  broker  for  his  services 
in  respect  of  the  carry-over. 

Decision  of  NevUle,  J.  ([1910]  1  Ch.  10.5  ;  101 
L.  T.  709  ;  .54  Sol.  Jo.  82)  reversed. 

The  whole  of  a  block  of  shares,  deposited  as 
rover  in  respect  of  sums  due  on  a  cash  trans- 
action, and  accompanied  by  a  blank  transfer, 
may  be  disposed  of,  after  reasonable  notice,  to 
meet  the  sums  due. 

Decision  of  Neville,  J.  (suprci)  affirmed  on 
this  point. 

Stubbs  r.  SlaTEE,  [1910]    1   Ch.  632  ;  79  L.  J. 
[Ch.  420  ;  102  L.  T.  444— C.  A. 

II.  BROKERS  AND  CLIENTS. 

(a)  In  General. 

2.  Advice  lij  London  Brolier  to  Coiiutry 
Brolter—LuiMlHy  of  London  Broker  for  Advice 
Gn-en.]— The  plaintiffs,  who  were  London  stock- 
brokers, acted  as  agents  for  the  defendants,  who 
were  country  stockbrokers,  in  the  purchase  of 
shares  which  were  to  be  taken  up  or  carried 
over  by  the  defendants.  Shortly  thereafter  the 
plaintiffs  strongly  advised  the  defendants  to  sell 
all  the  shares  as  they  had  confidential  informa- 
tion that  a  heavy  fall  in  price  was  likely  to  take 
place  immediately.  The  defendants  without 
consulting  their  'clients  agreed  to  the  shares 
being  sold.  The  shares  did  not  fall  in  price, 
but  rose  rapidly,  and  the  defendants  alleged  that 
they  had  to  make  good  for  their  clients  a  sum  of 
£890  by  buying  back  shares.  In  an  action  by 
the  plaintiffs  for  balance  of  an  account  in  con- 
nection with  the  shares  the  defendants  counter- 
claimed  for  damages  for  breach  of  duty  by  the 
plaintiffs. 

Held— that,  as  the  defendants  were  under  no 
obligation  to  sell  the  shares  without  consulting 
their  clients,  the  loss  resulting  from  the  re- 
purchase arose  from  their  own  act,  and  therefore 
that  the  counterclaim  failed. 

Scmhle,  there  was  no  obligation  on  the  part 
of  the  plaintiffs  to  investigate  the  accuracy  of 
the  information  imparted  to  the  defendants  as 
to  the  likelihood  of  a  fall  in  the  shares. 
Paul  E.  Schweder  &  Co.  r.  Walton  and 
[Hemingway,  27  T.  L.  R.  89— Ridley,  J. 

(b)  Carrying  Over. 

See  No.  1,  mpra. 

(c)  Closing  Accounts. 

[No  paragvaphs  in  tliis  vol.  of  ilie  Digfst.] 

(d)  Defaulting  Brokers, 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 


STOPPAGE   IN   TRANSIT. 

See  Carriers  ;  Sale  of  Goods  ;  Shii 

PING  AND  NAA'IGATION. 


STREETS. 


See  Highways,  Streets  and  Bridges 
Metropolis.  IX. 


STREET   BETTING. 

See  Gaming  and  Wageeixg. 


STREET   RAILWAYS. 

See  Tramways  and  Light  Railways. 


STREET  TRAFFIC. 

I.  Hackney  Carriages 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Motor  Cars. 
(rt)  Offences. 

(i.)  Drivhig  and  Sj)eed  . 
(ii.)  Beyistration  and  Licen 

mig     ,        . 
(iii.)  Use  and  Construction 
(iv.)  Miscellaneous 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(V)  Appeals     .... 
(e)  Royal  Parks 
[No  paragraphs  iu  this  vol.  of  the  Digest.] 

III.  Miscellaneous 
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See  also  METROPOLIS,  IX.,  and  Xo.  7  ; 
Negligence,  XII.  ;  Nuisance,  Nos. 
1.  2,  3  ;  Tramways,  No.  1. 

I.  HACKNEY  CARRIAGES, 

[No  paragraphs  in  this  vol,  of  the  Digest.] 

II.  MOTOR  CARS, 

See  also  Magistrates,  No.  6  ;  Nuisance, 
Nos.  1,  2,  3. 

(a)  Offences. 
See  also  Metropolis,  No.  6. 
(i.)  Driving  and  Speed. 

See  also  Nos.  9.  \0,  infra  ;  Magistrates, 
No.  1. 

1.  Exceeding  Speed  Limit — Evidence — Identity 
f  Driver — Contents  of  Licence — Notice  to  Produce 
-Secondary    Evidence  —  Motor    Car  Act,   1903 
I  (3  Edw.  7,  c.  3G),  ss.  3  (4),  9  (1).]— Ontheprose- 
l  cution  of  the  di-iver  of  a  motor  car  for  exceeding 
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II.  Motor  CavB  —  Co/iti/uird. 
the  speed  limit  fixed  by  sect.  'J  (1)  of  the  Motor 
Car  Act,  1903,  it  is  not  necessary  to  give  the 
defendant  notice  to  produce  his  licence,  in  order 
to  let  in  evidence  as  to  its  contents  by  the  police 
constable  who  stopped  the  car,  and  to  Avhom  the 
licence  was  produced  by  the  driver  at  the  time. 
Marshall  v.  Ford,  99  L.  T.  TUfi  ;  72  J.  P.  480  ; 
[6  L.  G.  R.  1126  ;  21  Cox,  C.  C.  731— Div.  Ct. 

2.  Exceeding  Speed  Limit — Warning  as  to 
"  Traps  "  —  War}iing  Driver  —  Obstruction  of 
Police — Prerention  of  Crimes  (^Amendmenf)  Act. 
1SS.5  (48  &  49  Vict.  c.  75),  .v.  2— Motor  Car  Act, 
1903  (3  Edw.  7,  c.  6),  s.  9  (1).]— The  employee  of 
an  association  of  motor  car  owners,  who  is 
stationed  on  a  highway  for  the  purpose  of  warn- 
ing the  drivers  of  motor  cars  belonging  to 
members  of  the  association  that  they  are 
approaching  a  measured  distance  over  which 
police  officers  intend  to  take  the  speed  of  the 
cars,  and  who  accordingly  does  give  such  warn- 
ing to  the  drivers  of  such  motor  cars,  which  at 
the  time  of  the  warning  are  Ijcing  driven  at  a 
rate  of  speed  exceeding  twenty  miles  an  hour, 
contrary  to  sect.  9  (1)  of  the  Motor  .Car  Act, 
1903,  the  result  of  the  warning  being  that  the 
cars  are  slowed  down  and  pass  through  the 
measured  distance  at  a  speed  not  exceeding 
twenty  miles  an  hour,  is  guilty  of  the  oilence  of 
wilfully  obstructing  the  police  in  the  execu- 
tion of  their  duty,  contrary  to  sect.  2  of  the 
Prevention  of  Crimes  (Amendment)  Act,  188.5. 

BastaUe  v.   Little  ([1907]    1   K.  B.  59  ;    76 
L.  J.  K.  B.  77  ;  96  L.  T,   115  ;  71   J.   P.  52  ;  23 
T.  L.  R.  38  ;  5  L.  G.  R.  279  ;  21  Cox,  C.  C  354 
— Div.  Ct.)  distinguished. 
Betts  f.  Stevens,  [1910]  1  K.  B,  1  ;  79  L.  .J. 

[K.  B.  17  ;  101  L.  T.  .564  ;  73  J.  P.   486  ;  26 
"       T.  L.  R.  5  ;  7  L.  G.  R.  1052— Div.  Ct. 

3.  Kvceeding  Speed  Limit — Previous  Convic- 
tions— Proof — No  Appearance  in  Person— Evi- 
dence of  Identity — Prereyition  of  Crimes  Act,  1871 
(34  &'35  Vict.  c.  112),  s.  IS—iUotor  Car  Act, 
1903  (3  Edw.  7,  c.  36),  ss.  3,  4,  9.]— On  the  hear- 
ing  of  an  information  against  the  appellant 
L.  W.  B.  M.,  of  R.-street  Chambers,  St.'james', 
for  having  driven  a  motor  car  on  a  public  high- 
way at  a  speed  exceeding  twenty  miles  an  hour 
contrary  to  sect.  9  of  the  Motor  Car  Act,  1903, 
he  did  not  appear,  but  was  represented  by 
counsel,  and  the  justices  held  that  the  offence 
liad  been  proved.  At  an  adjourned  hearing  for 
the  proof  of  previous  convictions  of  which 
notice  was  given  to  the  appellant's  counsel,  the 
appellant  was  not  present,  but  was  again  repre- 
sented by  counsel.  Evidence  was  then  given 
that  a  person  bearing  the  name  L.  W.  B.  M.,  of 
Chelsea,  and  L.  W.  B"".  M.,  of  R.-street,  St.  James', 
being  the  same  person,  had  twice  been  convicted 
tor  exceeding  the  speed  limit  at  C.  ;  and,  further, 
that  a  person  of  the  name  L.  M.,  of  R.-street 
Chambers,  St.  James's  Street,  had  been  convicted 
at  B.  for  the  same  offence.  Evidence  was  also 
given  by  the  registration  officer  of  the  London 
County  Council  that  a  person  of  the  same  name 
and  address  as  the  appellant  held  a  licence, 
No.  5080,  at  all  material  times,  and  thereupon 
evidence  was  admitted  that  when  the  licence 


'  was  produced  by  the  person  driving  the  car  at  B. 
it  bore  the  same  number,  5080,  and  that  it  had 
been  issued  by  the  London  County  Council. 

Certified  copies  of  each  of  the  three  conviction.s 
were  produced,  but  no  notice  to  produce  his 
licence  had  been  served  upon  the  appellant. 

The  justices  were  of  opinion  that  tiierc  was 
legally  admissible  evidence  before  them  that  the 
appellant  was  the  person  mentioned  in  the  three 
certified  copies  of  convictions. 

Held — that  there  was  evidence  upon  which 
the  justices  could  act. 

The  word  "  proof  "  in  sect.  18  of  the  Prevention 
of  Crimes  Act,  1871,  does  not  mean  conclusive 
proof,  but  evidence  upon  which  a  jury  might  act. 
Martin  ?•.  White,  [1910]  1  K.  B.  666  ;  79  L.  J. 

[K.  B.  553  ;  102  L.  T.  23  ;  74  J.  P.  106  ;  26 
T.  L.  R.  218  ;  8  L.  G.  R.  218— Div.  Ct. 

4.  Excessive  Sjjeed — lioad  Passing  titrovgh 
Scheduled  Area — Motor  Car  Timed  over  Section 
of  Poad  Lijinq  only  Partlif  within  Scheduled 
Area— Motor  Car  Act,  1903  (3  Edw.  7, -?.  36), 
s.  9  (1).] — By  an  order  made  under  the  Motor 
Car  Act,  1903,  sect.  9  (1),  the  speed  of  motor 
cars  was  limited  to  ten  miles  per  hour  within 
a  certain  scheduled  area.  A  complaint  stated 
that  the  accused  had  driven  a  motor  bicj'cle  at  a 
speed  exceeding  ten  miles  per  hour  from  a  point 
A.  which  was  within  the  scheduled  area  to  a 
point  B.  which  was  50  yards  beyond  it.  The 
evidence  disclosed  that  while  the  scheduled  area 
iiicluded  1320  yards  of  road,  the  accused  had 
been  timed  over  a  distance  of  1414  yards,  extend- 
ing beyond  the  scheduled  area  both  at  the 
beginning  and  at  the  end,  and  this  distance  he 
had  covered  at  the  rate  of  over  sixteen  miles  per 
hour.    The  accused  was  convicted. 

Held,  sustaining  the  conviction  —  that  the 
rate  at  which  the  accused  had  driven  over  the 
1414  yards  rendered  it  certain  that  he  had 
exceeded  the  legal  limit  within  the  scheduled 
area. 

Yeaman  v.  Jameson,  [1910]  S.  C.  (J.)  8  ;  47 
[So.  L.  R.  158  ;  6  Adam,  149— Ct.  of  Justy. 

5.  Exceedinq  Speed  Limit — Notice  of  the  In- 
tended Prosecution  —  Motor  Car  Act,  1903  (3 
Edw.  7,  6'.  36),  s.  9  (2).]— The  notice  of  intended 
prosecution  required  to  be  sent,  under  sect.  9,  sub- 
sect.  2,  of  the  Motor  Car  Act,  1903,  to  a  person 
who  has  committed  an  offence  under  sect.  9,  and 
was  not  warned  of  the  intended  prosecution  at  the 
time  the  offence  was  committed,  ought  to  be  in 
writing  and  should  set  forth  the  particulars  of  the 
offence,  stating  generally  what  it  was,  and  the 
place,  date,  and  hour  at  which  it  occurred. 
Hughes  t.  Nimmo,  [1910]  S.  C.  (J.)  45 ;  47 

[Sc.  L.  R.  381  ;  6  Adam.  217— Ct.  of  Justy. 

6.  Exceeding  Speed  Limit — Ascertainment  of 
Speed— Police  '' Trap"  —  Motor  Car  Act,  1903 
(3  Edio.  7,  c.  36),  s.  9.] — ^A  person  was  charged 
with  exceeding  the  speed  limit  by  driving  a 
motor  car  at  twenty-five  miles  an  hour.  The 
locus  of  the  alleged  offence  was  within  a  "  trap  " 
consisting  of  a  quarter  of  a  mile  of  straight  road. 
The  accused  was  convicted  on  the  evidence  of 
two  police  ct)nstables,  who  had  stood  together 
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11.  M.otov  C&rs  — Co  lit  in  i/ed. 
470  yards  from  the  entrauce  to  the  "  trap,"  and 
had  taken  the  time  when  they  judged  that  the 
car  entered  and  when  it  left  the  "  trap." 

Held — that  in  view  of  tlie  fact  that  the 
alleged  speed  of  the  car  was  only  five  miles  in 
excess  of  the  statutory  limit,  the  evidence  on 
which  the  conviction  followed  was  not  sufficiently 
reliable  to  justify  the  conclusion  arrived  at  by 
the  Sheriff-Substitute,  and  that  the  conviction 
should  be  quashed. 

Observations    on    the    methods    adopted    for 
ascertaining  the  speed  of  the  motor  car. 
Wright    r.  Dumbartonshike    Procurator 
[Fiscal,  47  Sc.  L.  11.  699— Ct.  of  Justy. 

7.  Form  of  Suiinuo/ix — Previous  Co/iridio/i-s — 
JMor  Car  Act,  1903  (3  Edw.  7,  c.  3(J),  .s-.y.  1,  9, 
11.] — Where  a  summons  is  taken  out  against  the 
driver  of  a  motor  car  under  sect.  1,  sub-sect.  1,  of 
the  Motor  Car  Act,  1903,  it  is  not  necessary  that 
the  summons  should  contain  a  statement  as  to 
previous  convictions  under  the  Act,  and,  though 
ii^ertion  of  such  a  statement  may  not  be  wrong 
in  law,  it  is  preferable  that  no  such  statement 
be  included  in  the  summons.  The  proper 
method  is  to  give  the  defendant  separate  notice 
that  such  previous  convictions  will  be  charged 
against  him. 

R.   c.  Hankey  and  Another,  Justices,  no 
[Sol.  Jo.  77— Div.  Ct. 

(ii.)  Registration  ami  Licensing. 


8.  Suspension  of  Licence — E-vcessice 
Notice  of  Appeal — Commencement  of  Period  of 
Suspension— J/otor  Car  Act,  1903  (3  Edw.  7, 
c.  3G),  s.  4  (4).] — The  appellant  was  summoned 
for  exceeding  the  speed  limit  of  twenty  miles  per 
hour  fixed  by  the  Motor  Car  Act,  1903,  and  he 
pleaded  guilty.  He  was  convicted  and  lined 
and  his  licence  was  ordered  to  be  suspended  for 
t  bree  months.  The  appellant  appealed  to  quarter 
sessions,  but  his  appeal  was  struck  out  on  the 
ground  that,  as  the  appellant  had  pleaded  guilty, 
quarter  sessions  had  no  jurisdiction  to  hear  the 
appeal. 

At  a  date  which  was  more  than  three  months 
after  the  conviction,  but  less  than  three  mouths 
after  the  appeal  came  on  to  be  heard  at  quarter 
sessions,  the  appellant  was  seen  driving  a  motor 
car  and  was  summoned  fordoing  so  without  being 
licensed. 

Held — that  the  appellant  was  duly  licensed, 
as  the  period  of  suspension  of  his  licence  com- 
menced to  run  at  the  date  of  his  conviction,  and 
the  operation  of  the  order  of  suspension  was  not 
deferred  by  the  notice  of  appeal. 

Kidner  v.  Daniels,  102  L.  T.  132  ;  74  J.  P.  127  ; 
[S  L.  G.  R.  ir.9— Div,  Ct. 

(iii.)    Use  and  Construeiion, 

9.  Obstruction  of  Highway — Offencein  Connec- 
tion UHth  the  Driving  of  a  3lotorC'ar — Liability  to 
Endorsement— Motor  Car  Act,  1903  (3  Edvv.  7, 
c.  36),  s.  4  (1)  (2)— J/(;^y/-  Cars  (^Vse  and  Con- 
atrHCtion)     Order,     1904,     art.    4    (2).]  —  The 


driver  of  a  motor  car,  after  unloading  goods 
in  one  of  the  principal  thoroughfares  of  a  town, 
left  the  car  endwise  against  the  kerbstone  whilst 
he  was  delivering  goods  in  other  parts  of  the 
town.  He  was  convicted  of  allowing  the  motor 
car  to  stand  on  the  highway  so  as  to  cause 
an  unnecessary  obstruction  thereof  contrary  to 
art.  4  (2)  of  the  Motor  Cars  (Use  and  Con- 
struction) Order,  1904. 

Held— that  the  driver  had  not  been  convicted 
of  an  offence  in  connection  with  the  driving  of  a 
motor  car  within  the  meaning  of  sect.  4  (1)  of 
the  Motor  Car  Act,  1903,  so  as  to  make  it 
obligatory  upon  him,  under  sect.  4  (2)  of  the 
same  Act,  to  produce  his  licence  within  a  reason- 
able time  for  the  purposes  of  endorsement. 
R.  V.  Justices  of  Yorkshire  (West  Riding). 

[Ex  Parte  Shackleton,    [1910]    1    K.  B. 

439  ;  79  L.  J.  K.  B.  244 ;  102  L.  T.  138  ;  sub 

nom.  R.  V.  Beaver  and  Armstrong,  etc.,  74 
J.  P.  127;  8  L.  G.  R.  163— Div.  Ct. 

10.  Failure  to  Carry  Lamp — Offence'' in  Con- 
nection ivitli,  the  Driving  of  a  3Iotor  Car" — 
Endorsement  of  Licence — 3Iotor  Car  {Use  and 
Construction)  Order,  1904,  art.  2  (1)— Motor 
Car  Act,  1903  (3  Edw.  7,  c.  36),  s.  4.]— Failure 
on  the  part  of  the  person  in  charge  of  a  motor 
car  to  have,  as  required  by  art.  2  (7)  of  the 
Motor  Car  (Use  and  Construction)  Order,  1904, 
a  lamp  on  the  extreme  right  or  off-side  of  the 
car  so  as  to  exhibit,  during  the  period  between 
one  hour  after  sunset  and  one  hour  before  sunrise, 
a  white  light  visible  within  a  reasonable  distance 
in  the  direction  towards  which  the  car  is  pro- 
ceeding is  an  offence  "in  connection  with  the 
driving  of  a  motor  car"  within  sect.  4  of  the 
Motor  Car  Act,  1903,  and  a  conviction  for  that 
offence  may  therefore  be  endorsed  on  such 
person's  licence. 
Ex  parte  Symes,  [1910]  W.  N.  219  ;  103  L.  T 

[428  ;  27  T.  L.  R.  21— Div.  Ct. 

11.  Light  Locomotive  —  Defnition — M'eight  of 
Less  tlian  Five  Tons  Unladen — Locontotives  on 
TIi>/hivag.s  Act,  1896  (59  &  60  Vict.  r.  36),  -s.  1— 
Locomotives  Act,  1898  (61  &  62  Vict.  c.  29), 
ss.  5  (1)  (&)  and  17  (2)— Motor  Car  Act,  1903 
(3  Edw.  7,  c.  36),  s.  12— Heavy  3Iotor  Car 
Order,  1904,  art.  3.]— Sect.  5  (1)  (i)  of  the 
Locomotives  Act,  1898,  requires  that  in  the  case 
of  any  locomotive,  not  being  a  steam-roller, 
passing  on  any  highway,  there  shall  be  three  men 
in  attendance,  and  sect.  17,  sub-sect.  2  of  the  same 
Act  provides  that  nothing  in  the  Act  shall  apply 
to  locomotives  that  are  light  locomotives  within 
the  Locomotives  on  Highways  Act,  1896.  Sect.  1 
of  the  Locomotives  on  Highways  Act,  1896 
defines  a  light  locomotive  as  one  which,  subject 
to  certain  conditions,  weighs  less  than  three 
tons  unladen.  Sect.  12  of  the  Motor  Car  Act. 
1903,  gives  the  L<ical  Government  Board  power 
to  increase  the  maximum  weight  mentioned  in 
sect.  1  of  the  Locomotives  on  Highways  Act, 
1896.  The  L.ical  Government  Board,  by  art.  3 
of  the  Heavy  Motor  Car  Order,  1904,  provided 
that  except  as  otherwise  provided  in  the  regula- 
tions a  heavy  motor  car  may  be  used  on  a  high- 
way, if  its  weight  unladen  docs  not  exceed  five 
tons.     The  appellant  was  summoned  for  using  on 
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11.  Motorcars — Continued. 
a  highway  a  locomotive  (not  being  a  steam- 
roller) not  having  three  men  in  attendance. 
The  locomotive  was  propelled  by  steam,  and 
weighed  4  tons  15  cwt.  unladen.  In  other 
respects  it  complied  with  the  conditions  laid 
down  in  sect.  1  of  the  Locomotives  on  High- 
ways Act,  1896. 

H  ELD — that  all  self-propelled  vehicles,  whether 
light  or  heavy  motor  cars,  were  "  light  locomo- 
tives "  if  their  weight  unladen  did  not   exceed 
five  tons,  and  that  the  locomotive  came  within 
the  exemption  contained  in  sect.  17,  sub-sect.  2, 
of  the  Locomotives  Act,  181)8. 
Evans  v.  Nicholl,  [1909]    1   K.  B.  778  ;  78 
[L.  J.  K.  B.  428  ;  lOU  L.  T.  496  ;  73  J.  P.  154  ; 
25  T.  L.  K.  239  ;  7  L.  G.  R.  386  ;  22  Cox,  C.  C. 
70— Div,  Ct. 
(iv.)   Miscellaneous. 
[\o  iiaragrapbs  in  this  vol.  of  the  Digest.] 


0) 
See  No.  8,  niqjra, 

(c)  Royal  Parks. 

[Nu  i«u-agiaphs  in  this  vol.  of  thu  Digest.] 

111.  MISCELLANEOUS. 

12.  Traffic  Regulations — Warnimj — Penult ij — 
M<i nclieder  Corporation  (^General  Powers)  Act, 
1902  (2  Edw.  7,  c.  Gx.c.cviii:),  s.  22.]— A  local 
statute  provided  that  regulations  might  be  made 
by  the  M.  Corporation  requiring  the  drivers  of 
heavy  and  slow-moving  vehicles  to  keep  their 
vehicles  to  a  particular  portion  of  the  street,  and 
that  "any  person  who  shall  contravene  any  sueh 
regulation  after  warning"  should  be  liable  to  a 
penalty. 

Held— rthat  any  regulations  which  inflicteil  a 
penalty  for  driving  in  the  middle  of  the  road  in 
tiie  abf-cnce  of  warning  would  be  ultra  vires,  and 
there  could  be  no  penalty  inflicted  unless  a 
person  had  so  driven  after  he  had  been  warned. 
Choelton  i:  Liggett,  103  L.  T.  543  ;  74  J.  1'. 

[458  ;  8  L.  G.  11.  983  ;  Lokd  v.  Barnslev, 
8  L.  G.  E.  983— Div.  Ct. 


SUBPCENA. 


t'^ee  CKiiii>'AL  Law  :  EVIDENCE, 


SUBROGATION. 


AVr  Equity, 


SUCCESSION   DUTY. 

See  Death  Duties. 


SUICIDE. 


See  Criminal  Law  and  Pkoceduke. 


SUMMARY  JURISDICTION. 

Sec  Magistrates. 


SUNDAY   TRADING. 

>^e  Time. 


SUPPORT. 


See  Damages  ;  Easements  ;  Mines. 


SURETY- 


See  GuAiiANTEE  and  Indemnity. 


SURGEONS. 

See  Medicine  and  Pharmacy. 


SWINE   FEVER. 


>Ve  Animals. 


TAIL,  TENANTS   IN  TAIL. 

Sec   Keal    Property   and    Chattels 
Keal  ;  Settlements. 


TAXATION, 


>S?('  Death  Duties  ;  Income  Tax  :  In- 
habited House  Duty;  Land  Tax  ; 
Revenue. 


TAXATION    OF  COSTS. 

.SVv  Arbitration  ;  County  Courts; 
Practice  and  Procedure  ;  Soli- 
citors, etc. 


I 
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TELEGRAPHS  AND 

TELEPHONES. 

COL. 

I.  Telephones 605 

II.  SuBMAEiNE  Cable        .       .       .    GOr, 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  aUo  CRIMINAL  Law,  No.    56  ;    De- 
pendencies, No.  21. 

I.  TELEPHONES. 

1.  TelegrapliLine—Overlteador  Underff round 
— Economy — Views  of  Local  Communiti/ — 'fele- 
Ijraph  Act,  1878  (41  &  42  Vict.  c.  76,  s.  4.]— A 
Uiffeience  arose  between  the  Postmaster-General 
and  a  local  authority  as  to  whether  the  former 
should  be  at  liberty  to  erect  an  overhead  tele- 
graph line  along  a  quarter  of  a  mile  of  a  certain 
street.  The  posts  and  wires  would  not  be  likely 
to  be  a  source  of  clanger  or  an  obstruction  or  to 
affect  I  the  amenities  of  the  street.  The  local 
authority,  who  strongly  opposed  tlie  overhead 
system,  had  previously  at  very  considerable 
expense  taken  down  all  their  own  overhead 
telegraph  lines  and  laid  them  underground. 

Held — that,  the  economy  of  the  overhead 
system  being  trifling,  it  should  not  in  the 
particular  circumstances  of  this  case  be  allowed 
to  prevail  against  the  strong  views  of  the  local 
community,  and  that  the  underground  system 
should  be  adopted. 
Postmaster-General  r.  Tottenham  Urban 

[District  Council,  8  L.  C  K.  791 — Pvly.  and 
Can.  Com. 

2.  Teleplione — Underground  Telephone  Wires 
—  Whether  Corporation  has  a  Right  to  Insist 
upon  Telephone  Wires  Bel /tg  Laid  Underground — 
Difference  between  Corporatio7i  and  Postmaster- 
General— Telegraph  Act,  1878  (41  &  42  Vict.  c. 
76,  s.  4.] — In  view  of  the  difference  between  the 
cost  of  overhead  and  underground  telephone 
^\  ires,  the  corporation  of  a  town  which  prides 
itself  on  its  residential  character  is  not  justified  in 
requiring,  merely  on  resthetic  gi'ounds,  the  extra 
expense  to  be  incurred. 

Croydon     Corporation      v.     Postmaster- 

[General,  74  J.   P.  424  :  8  L.  G.  K.  1005— 

Illy,  and  Can.  Com. 

II.  SUBMARINE  CABLE. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 


TESTAMENTARY 


CAPACITY. 


See  Wills. 


THAMES,   RIVER. 


See  Metropolis  ;  Shipping-  and  Navi- 
gation ;  Waters  and  Water- 
courses. 


THEATRES,     MUSIC-HALLS 
AND  SHOWS. 

Spc  also  Local  Government,  No.  19. 

1.  Cineinatograjili — Licence  for  Kchibition — 
Condition — Ji'otto  be  Open  on  Sundag — Valid  it  g — 
Cinematograph  Act.  1909  (9  Edw.  7,  c.  30),.s.^.  1, 2.] 
— A  county  council,  in  gi-anting  a  licence  under 
sect.  2  of  the  Cinematograph  Act,  1909,  for  a  cine- 
matograph exhibition,  may  lawfully  insert  a 
condition  therein  that  the  exhibition  shall  nut 
be  opened  on  Sunday,  Good  Friday,  or  Christmas 
Day. 

London    County    Council    r.    Bermondsey 

[Bioscope  Co.,   [1910]   W.  N.  279  ;  27 

T.  L.  11.  141— Div.  Ct. 


THEFT. 

See  Criminal  Law  and  Procedure. 


THREATS. 


TENANT      FOR      LIFE    AND 
REMAINDERMAN. 

Sec  Rent-charges  and  Annuities  ; 
Settlements  ;  Trusts  and  Trus- 
tees; Wills. 


See  Criminal  Law  and  Procedure. 


TENDER. 

See  Contracj 


Money  ;  MoRxaAGE. 


TIME. 

COL. 

I.  Computation  of  Time    .       .       .  606 

II.  Sunday  Observance       .       .       .  6(.i7 
See  also  Compulsory  Purchase  ;  Land- 
lord AND  Tenant  ;  Shipping. 

I.     COMPUTATION  OF  TIME. 

See  also  SHIPPING,  No.  80. 

1.  ^'■Within  Six  Months" — Claim  for  Compen- 
sation— Workmen's  Compensation  Act,  1906 
(6  Edw.  7,  c.  58),  s.  2  (1).]— The  Workmen's 
Compensation  Act,  1906,  sect.  2  (1),  enacts  that 
proceedings  for  the  recovery  of  compensation 
I  shall  not  be  maintainable  unless  the  claim  for 
compensation  has  been  made  "  within  six  months 
of  the  occurrence  of  the  accident." 

A  workman  was  injured  during  the  course  of 
his  employment  at  11,30  a.m.  on  November  24th, 
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I.  Computation  of  Time— r(^«;!(7tKefZ. 
11»08.     No  claim  for  compensation  was  made  by 
him  till  May  24th,  1909,  when  two  claims  were 
lodged  ou  his  behalf,  the  first  at  5.30  p.m.,  the 
second  at  11  p.m. 

Held — that  the  claim  was  made  in  time. 
Peggie   r.  Wemyss    Coal    Co.,   Ld.,   [1910] 
[H.  C.  93  ;  47  Sc.  L.  R.  149— Ct.  of  Sess. 

II.     SUNDAY  OBSERVANCE. 

iStr  also  Dependencies,  No.  3. 

2.  Sunday  Trading — Prosecution — Consent  of 
Cliief  0_tficer  of  Police — Superintendent  Apjjointed 
to  Art  in  Absence  of  Chief  Comtiihle — Sufficiency 
of  Consent  of  Superintendent — Sunday  Observa- 
tion Prosecution  Act,  1871  (34  &  35  Vict.  c.  87), 
ss.  1,  '2,  and  Sched.'\ — By  sect.  1  of  the  Sunday 
Observation  Prosecution  Act,  1871,  no  prosecu- 
tion shall  be  taken  against  any  person  for  any 
offence  under  the  Sunday  Observance  Act,  1677 
(29  Car.  2,  c.  7),  except  with  the  consent  in 
writing  of  the  chief  officer  of  police  of  the  police 
district,  or  of  two  justices  or  a  stipendiary 
magistrate  having  jurisdiction  in  the  place. 

Held — that  for  the  purpose  of  giving  such 
consent  the  chief  officer  of  police  is  a  persona 
desirjnata,  and  the  consent  cannot  be  given  by 
the  police  officer  who  by  the  resolution  of  a 
council  has  been  duly  appointed  to  act  in  the 
absence  of  the  chief  officei-  as  deputy  for  the  chief 
officer  and  who  is  in  fact  so  acting. 
R.  V.  Halkett,  Ex  parte  Butnick,  [1910]  1 

[K.  B.  50  ;  79  L.  J.  K.  B.  12  ;  101  L.  T.  603  ; 
74  J.  P.  12— Div.  Ct. 


TITHES. 

See  Ecclesiastical  Law. 


TOLLS. 


See  Highways  ;  Markets  and  Fairs 
Waters  and  Watercourses. 


TORTS. 

I.  In  General. 

See  Practice,  No.  15. 

II.  Slander  of  Title. 

[No  Y'aragraphs  in  this  vol.  of  the  Digest.] 


TRADE   AND   TRADE 
UNIONS. 

T.  Trade  Name   .... 
II.  Trade  Customs 

[No  paragraphs  in  this  \o\.  of  the  Digest.] 


COL 
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COL. 

III.  Trade  Combination  .  608 

IV.  Restraint  of  Trade     .        ,        .  608 
V.  Trade  Unions. 

(«)  Miscellaneous      ....  609 
[No  paragraphs  in  this  vol.  of  the  Digest] 

(b)  Rules 609 

(c)  Conspiracy (511 

(id)  OflEences 611 

[No  paragraphs  in  tliis  vol.  of  tlie  Digest.] 

See  also  Companies,  No.  8. 
I.     TRADE  NAME. 

See  Medicine,  Xu.  6  ;  Trade  Marks,  II. 
II.    TRADE  CUSTOMS. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  TRADE  COMBINATION. 

1.  Agreement  to  hee/j  up  Prices — Restraint  of 
Trade — Injunction.] — An  agreement  between  a 
number  of  traders  notto  sell  certain  specified  goods 
below  certain  specified  prices  is  not  necessarily 
unenforceable,  as  being  in  restraint  of  trade. 
Such  an  agreement,  if  bounded  by  reasonable 
limits  of  space  and  time,  and  made  with  a  view 
to  protecting  local  trade,  as  far  as  it  may  be 
legitimately  protected,  will,  if  necessary,  be 
enforced  by  injunction  against  parties  to  the 
agreement  who  violate  its  provisions.  Each 
case  in  which  the  question  of  restraint  of  trade 
or  partial  restraint  of  trade  arises  must  be 
considered  in  the  light  of  its  own  facts  and 
circumstances. 

Urmston  v.  Whiteleyg  ((1890)  63  L.  T.   455) 

sind Mofful Steaniship  Co. y. McGregor,  Gow  ^-  Co. 

([1892]  A.  C.  25)  distinguished. 

Cade  v.  Daly,   [1910]  1  I.  R.  306— Meredith, 

[M.  E.,  Ireland. 

IV.  RESTRAINT  OF  TRADE. 

See  also  No.  1,  supra,  No.  5,  infra  ; 
Master  and  Servant,  No.  142  ; 
Solicitors,  No.  13. 

2.  Coren/uit  —  Beasonableness  —  Irareller  for 
Hop  Merchants  not  to  Solicit  Orders  from  Cus- 
tomers after  Termination  of  Agreement — Solicit- 
ing Orders  for  3Ialt.] — By  an  agreement  made 
between  the  plaintiils,  who  wereliop  merchants, 
and  the  defendant  it  was  provided,  inter  alia, 
that  the  defendant  should  not  "for  a  period  of 
five  years  after  the  determination  of  this  agree- 
ment directly  or  indirectly  either  as  principal, 
agent,  or  servant,  either  on  his  own  account  or 
for  or  on  behalf  of  any  other  person,  sell  to  or 
oflEer  for  sale,  or  be  interested  or  concerned  in 
the  sale,  or  solicit  orders  for  any  goods  or 
marketable  commodity  whatsoever  from,  or  call 
upon,  or  have,  or  be  interested  or  concerned  in 
any  business  dealings  or  transactions  with  any 
brewers,  customers,  or  persons  from  whom  he 
may  have  obtained  or  solicited  orders,  or  upon 
whom  he  may  have  called  whilst  in  the  employ 
I  of  the  employers  during  the  currency  of  this 
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IV.  Restraint  otTr&ie  — Continued. 
.■igrccmcnt  or  during  his  employment  prior  to 
tiie  date  hereof.''  The  defendant  having  within 
five  yeai's  of  the  termination  of  his  service 
solicited  orders  for  malt  from  customers  upon 
v/hom  he  had  called  for  the  sale  of  hops  when  in 
the  plaintiffs'  service,  and  having  stated  that  he 
intended  to  continue  doing  so,  the  plaintiffs 
claimed  an  injunction. 

Held— that  the  covenant  was  unreasonably 
wide  and  not  reasonably  necessary  for  the  pro- 
It'ctiou  of  the  plaintiffs'  business,  and  that  the 
plaintiffs  were  not  entitled  to  an  injunction. 

Decision  of  Eady,  J.  (.51  Sol.  Jo.  721)  reversed. 

:\roRRrs   &    Co.    r.   Ryle,    103    L.   T.   51.5 ;    26 

[T.  L.  R.  678  ;  .51  Sol.  Jo.  718— C.  A. 

3.  Monopoly — Chartered  Company — Exchmre 
Licence— Grant  of  Monopoly  of  Trade — Ultra 
vires.]— By  the  charter  incorporating  the  plain- 
tiff com  pan  jMt  was  provided  that  "nothing  in 
this  onr  charter  shall  be  deemed  to  authorise  the 


Per  Lord  Shaw— An  agreement  by  which  a 
member  of  Parliament  agrees  always  to  vote  in 
a  prescribed  manner  in  consideration  of  certain 
payments  towards  his  election  expenses  and 
support  is  void  as  being  against  public  policy. 

Decision  of   G.  A.   ([1909]    1    Oh.    163  ;    78 
L.  J.  Ch.  201  ;  99  L.  T.  915  ;  25  T.  L.  R.  107  ; 
53  Sol.  Jo.  98)  affirmed. 
Amalgamated  Society   op  Railway   Ser- 

[VANTS  V.  Osborne,   [1910]   A.   C.  87;   79 

L.  J.  Ch.  87  ;  101  L.  T.  787  ;  26  T.  L.  R.  177  ; 
51  Sol.  Jo.  21.5  ;  17  So.  L.  R.  613— H.  L. 

6.  Action  Clalinlny  Benefits  hy  Personal  Re- 
presentative of  Deceased  Member — Trade  Union 
Acts,  1871  (31  &  35  Vict.  c.  31),  s.  1,  and  1876  (39 
&  10  Vict.  c.  22),  s.  10— Provident  Nominations 
and  Small  Intestacies  Act,  1883  (16  &  17  Vict. 
c.  IJ),  s.  7.]— Sect.  1  of  the  Trade  Union  Act,  1871, 
which  prevents  legal  proceedings  being  taken  by 
a  member  of  a  trade  union  on  an  agreement  to 
pay  benefits,   applies   equally  to    prevent    the 


company  to  set  up  or  grant  any  monopoly  of  I  personal   representative  of  a  deceased  member 


trade."  The  plaintiffs  agreed  to  grant  to  the 
defendants  an  exclusive  licence  to  work  all 
diamondiferous  ground  in  the  plaintiffs'  terri- 
tories. 

Held— that  the  prohibition  in  the  charter 
had  no  application  to  the  exercise  by  the  plain- 
tiffs of  their  proprietary  rights,  and  therefore 
that  the  agreement  to  grant  an  exclusive  licence 
to  the  defendants  was  not  void  as  being  ultra 
vires. 
British    South    Africa    Co.  v.   De  Beers 

[Consolidated  Mines,  Ld.,  [1910]  1  Ch.351; 

79  L.  J.  Ch,  315  ;  102  L.  T.  95  ;  26  T.  L.  R. 

285  ;    51    Sol,   .Jo.    289  ;    17    Manson.    190— 
Eady,  J. 

See  S.  C.  in  C.  A.  under  Companies,  IX.  (a). 

4.  Covenant  not  to  Ca rr y  on  Business  of  '•  Procl- 
nion  Merchant  " — Manufacture  and  Sale  of 
Marc/arlne.] — A  covenant  not  to  carry  on  or  to 
be  interested  in  the  business  of  a  provision  mer- 
chant within  a  certain  area  is  not  broken  by  the 
manufacture  and  sale  of  margarine  in  the  pro- 
hibited area. 

Lovell  and  Christmas,  Ld.  v.  Wall,  103 
[L.  T.  588  ;  27  T.  L.  R.  91 ;  55  Sol.  Jo,  92— 
Eve,  J. 
V.  TRADE  UNIONS. 

See  also  Discovery,  No.  3  ;  Master  and 
Servant,  Xo.  137  ;  Practice,  No.  20. 

(a)  Miscellaneous. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Rules. 
See  also  Practice,  No.  20. 

5.  Parliamentary  Representation — Conqmlsory 
Levy — Objects — i?«^e«— Ultra  vires.]— It  is  not 
within  the  powers  of  a  trade  union  registered 
under  the  Trade  Union  Acts,  1871  (31  &  35  Vict, 
c.  31)  and  1876  (39  &  10  Vict.  c.  22),  either  by 
its  original  objects  or  Ijy  amendment  of  its  rules, 
to  provide  for  the  maintenance  of  Parliamentary 
representation  by  means  of  a  compulsory  levy  on 
its  members.  ^ 

y.p. 


taking  such  proceedings  ;  and  this  is  not  affected 
by  sect.  7  of    the  Provident  Nominations  and 
Small  Intestacies  Act,  1883. 
Russell  v.  The  Amalgamated  Society  op 

[Carpenters  and  Others,  25  T.  L.  R.  520 
— Phillimore,  J. 

On  appeal,  affirmed  on  the  ground  that  the 
rules  of  the  defendant  society  were  illegal  at 
common  law,  as  being  substantially  in  restraint 
of  trade,  and  therefore  could  not  be  enforced  by 
action. 

[1910]   1  K.  B.  506  ;  79  L.  J.  K.  B.  507  ;  102 
[L.  T.  119  ;  26  T.  L.  R.  228  ;  51  Sol.  Jo.  213— 

C.  A. 

7.  Action  to  Enforce  Benefits  —  Illegality  of 
Association  —  Restraint  of  Trade — Trade  ifnion 
Act,  1871  (31  &  35  Vict.  c.  31).  s.  1.] 

Held— on  the  construction  of  the  defendant 
society's  rules,  that  it  was  an  illegal  association 
at  common  law  as  being  in  restraint  of  trade, 
and  therefore  that  a  member  could  not  maintain 
an  action  against  the  society  to  enforce  benefits 
!  under  the  rules. 

Russell  V.  Amalyamated  Society  of  Carpenters 
and  Joiners  (suiva)  applied. 
MuDD   V.    General    Union   op    Operative 

[Carpenters  and  Joiners,  103  L.  T.  15  ; 
26  T.  L.  R.  518— Lord  Coleridge,  J. 

8.  Action  to  Enforce  Benefits  —  Claim  for 
Rescission  of  Resolution  for  Expulsion  of  Mem- 
ber—  Illegality  of  Association — Restraint  of 
Trade— Trade  Union  Act,  1871  (31  &  35  Vict. 
0. 3 1 ), .?.  1.  ]— The  plaintiff  claimed  (1 )  a  declaration 
that  a  resolution  of  the  executive  committee  of 
the  defendant  society  that  he  be  expelled  from  the 
society  was  ultra  vires  and  illegal ;  and  (2)  an 
injunction  restraining  the  defendants  from  acting 
upon  or  enforcing  that  resolution. 

Held— on  a  construction  of  its  rules,  that  the 

society  was  illegal  at  common  law  as  being  in 

restraint  of  trade,  and  that  the  Court  had  no 

jurisdiction  to  entertain  the  action,  which  was 

proceeding   instituted    with    the  object    of 
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V.  Trade  Unions — Contimtcfl. 
directly  euforciny  what  was  in  eiicet  an  agree- 
ment for  the  application  of  flic  funds  of  a  trade 
union  to  provide  benefits  to  members  within  the 
meaning  of  sect.  4,  sub-sect.  3  (c?),  of  the  Trade 
Union  Act,  1871. 

OsBOENE  f.  Amalgamated  Society  of  Rail- 
[WAY  Servants,  27  T.  L.  E.  115— Warrino- 

ton,  J. 

(c)  Conspiracy. 

9.  Iiillmidathm — Itelevancy — General  Conr'ic- 
tion — Conspiracy  and  Protection  of  Property  Act, 
1875  (38  &  39  Vict.  c.  86),  s.  7— Trades  Disputes 
Act,  1906  X&  Edw.  7,  c.  47),  .^.  2  (1).]— A  com- 
plaint charged  seven  persons  that  they,  with  a 
view  to  compelling  two  others  to  abstain  from 
doing  work  which  they  had  a  legal  right  to  do, 
on  certain  dates  wrongfully  and  without  legal 
authority  did  persistently  follow  the  two  others 
from  the  working  place  to  their  homes  and  from 
their  homes  to  the  working  place,  "  and "  did 
watch  and  beset  the  working  place  and  their 
homes  at  the  hours  when  they  had  to  leave  the 
working  place  to  go  home  and  their  homes  to  go 
to  the  working  place,  '•  contrary  to  the  Con- 
spiracy and  Protection  of  Property  Act,  1875, 
sect.  7." 

Held — that  sect.  7  of  the  Conspiracy  and 
Protection  of  Property  Act,  1875,  created  only 
one  offence,  although  in  its  sub-sections  it  set 
forth  different  modes  in  which  that  offence 
might  be  committed,  and  consequently  that  the 
complaint  was  relevant  although  it  set  forth 
no  particular  sub-section  and  sought  a  general 
conviction  ;  that  sect.  2,  sub-sect.  1,  of  the  Trades 
Disputes  Act,  1906,  did  not  alter  the  offence 
created  by  the  Act  of  1875,  but  merely  made 
valid  a  defence  which  might  and  must  be 
established  by  the  evidence,  and  consequently 
that  intimidation  need  not  be  averred  in  the 
complaint ;  and  that,  the  "  persistently  follow- 
ing" and  the  "watching  and  besetting"  not 
being  alternative  charges,  a  general  conviction 
of  the  contravention  charged  was  valid. 
Wilson  r.  Eexton,  [1910]  S.  C.  (J.)  32  ;  47 
[Sc.  L.  R.  209  ;  6  Adam.  1(56— Ct.  of  Justy. 

(d)  Offences. 

[No  paragr.aplis  in  this  vol.  of  the  nigest.] 
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See  also  Companies,  No.   50 ;  Sale  of 
Goods,  No.  3. 

I.  EEGISTRATION. 

See  also  No.  19,  infra. 

(1)  Application. 
See  also  I.  (2),  I.  (8),  infra. 

1.  Distinctife  Marlt^-'^- Primus '' — Long  Con- 
tinued User — Practice — Form  of  Order — Trade 
Marks  Act,  1905  (5  Edw.  7,  c.  15),  s.  9.]— The 
Court,  without  determining  the  question  whether 
or  not  the  word  "Primus"  was  a  distinctive 
mark,  granted  leave  to  the  applicants  to  proceed 
with  its  registration  as  a  trade  mark  for  their 
wickless  paraffin  stoves,  in  connection  with 
which  they  had  used  the  word  for  seventeen 
years. 

The  proper  form  of  order  in  such  cases  is  "  the 
Court  directs  that  the  application  be  accepted," 
not  that  the  mark  "be  deemed  a  distinctive 
mark." 

In  re  Aktiebolaget  B.  A.  F.  Hjorth  &  Co.'s 

[Trade  Mark  "  Primus,"  [1910]  2  Ch.  64  ; 

79  L.  J.  Ch.  448  ;  26  T.  L.  R.  463  ;  54  Sol.  Jo. 

476  ;  27  R.  P.  C.  461— Eady,  J. 

(2)  Invented  or  Descriptive  Name :  Secondary 
Meaning. 


Seejilso  No.  1,  sujn-a. 

2.  ^^Distinctive  Marli" — Geoqraphical  Name 
—  Trade  Marks  Act,  1905  (5  Edw.  7,  c.  1.5),  s.  9, 
snb-ss.  4,  5.] — The  applicants,  who  carried  on 
business  at  San  Francisco  as  the  California 
Fig  Syrup  Company,  introduced  a  medicinal  pre- 
paration into  this  country  some  twelve  or  thirteen 
years  ago,  and  this  preparation  had  been  con- 
tinuously sold  here  under  the  name  "  California 
Syrup  of  Figs."  The  name  was  on  the  bottles 
in  which  the  preparation  was  sold,  and  it  was 
used  in  the  advertisements  which  had  been 
extensively  issued  by  the  applicants.  The  name 
"  California  Syrup  of  Figs  "  did  at  the  pi'esent 
time  distinguish  the  manufacture  of  the  appli- 
cants from  other  preparations  of  similar  manu- 
facture in  this  country. 

Held — that,  without  saying  that  the  mark 
was  distinctive  or  that  it  ought  to  be  registered, 
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F.  Registration  -Coittiiturd. 
I  he  api)licaiits  should  not  be  precluded  from 
entleavouring  to  obtain  registration  of  the  mark. 
Decision  of  Warrington,  J,  ([1909]  2  Ch.  99  ; 
78  L.  J.  Ch.  545  ;  100  L.  T.  875  ;  25  T.  L.  R. 
539  ;  26  R.  P.  C.  436)  reversed, 

Ix  RE  California  Fia  Syrup  Co.'s  Appli- 

[CATION,  [1910]  1  Ch.  130  ;  79  L.  J.  Ch.  211  ; 

101  L.T.  587  ;  26  T.  L.  R.  100  ;  54  Sol.  Jo.  100 

— C.  A. 

Z.  ^'' Bintlnctlce.  JIurJi" — Laudatory  Epithet 
— '■^Perfection'''' — User — Trade  Ularlis  Act,  1905 
(5  Edw.  7,  ('.  15),  .s\  9.] — An  ordinary  laudatory- 
epithet  is  not  adapted  to  distinguish  goods  of  a 
particular  proprietor,  and  therefore  is  not 
(•apal)le  of  being  registered  as  a  trade  mark  ; 
whether  in  any  particular  case  the  word  is  or  is 
luit  something  more  than  a  laudatory  epithet  is 
for  the  tribunal  to  decide.  If  it  is  open  to  doubt, 
tlie  tribunal,  that  is,  in  the  first  place,  the  Board 
of  Trade,  whose  preliminary  order  is  necessary, 
may  direct  the  application  for  registration  to 
proceed  ;  but  if  the  tribunal  is  satisfied  that  the 
word  is  purely  laudatory,  the  application  ought 
not  to  be  allowed  to  proceed,  and  if  the  applica- 
tion has  been  allowed  to  proceed  it  ought  to  be 
refused  at  the  second' stage. 

Such  words  as  "  good,"  "  best,"  "  perfection," 
cannot  be  distinctive  marks  within  sect.  9  (5) 
of  the  Trade  Marks  Act,  1905,  notwithstanding 
long  user  of  such  a  word  in  connection  with  the 
applicants'  soap. 

Decision  of  Eady,  J.  ([1910]  1  Ch.  118  ;  25 
T.  L.  R.  643  ;  26  R.  P.  C.  561)  affirmed. 

In   re    Joseph    Crosfield    &    Sons,    Ld.'s 

[Application,  [1910]  1  Ch.  130  ;   79  L.  J. 

Ch.  211 ;  101  L.   T.  587  ;  26  T.  L.  R.  100  ;  54 

Sol.  Jo.  100-C.  A. 


4.  "  Orlwoohi  "  —  Words  Misspelt — Not  Reg 'is- 
trahlc — Beetlfication  of  Register — Trade  Marlis 
Act,  1905  (5  Edw.  7,  c.  15),  ss.  9,  35,  36,  44.]— A 
word,  not  being  an  invented  word,  ought  not  to 
be  put  on  the  register  if  its  spelling  is  phonetic 
and  it  resembles  in  sound  a  word  which  when 
properly  spelled  could  not  be  put  on  the  register. 

In  1899  and  1900  the  respondents'  predecessors 
in  business  registered  the  word  "  Orlwoola  "  as 
a  trade  mark  under  the  Patents,  Designs,  and 
Trade  Marks  Act,  1888,  and  the  mark  had  ever 
since  been  continuously  used  by  the  respondents, 
and  had  become  identified  with  a  woollen 
material  manufactured  by  them.  There  was  no 
evidence  that  the  registration  of  the  mark  iiad 
caused  any  deception  or  given  rise  to  any  con- 
fusion or  inflicted  any  hardship  upon  other 
traders.  The  applicants  asked  for  the  register  to 
be  rectified  by  the  expunging  of  the  mark.  The 
respondents  had  disclaimed  the  words  "  all  wool."' 

Held — that  the  word  "  Orlwoola"  was  not  an 
"invented  word"  under  the  Patents,  Designs, 
and  Trade  Marks  Act,  1888,  or  the  Trade  Marks 
Act,  1905,  that  it  was  not  registrable  under  the 
Act  of  1905  as  a  "distinctive  mark,"  and  that  it 
must  be  expunged  from  the  register. 


Decision  of   Eve,  J,  (25  T.  L.  R.  0^5  :  53  Sol. 

Jo.  672  ;  26  R.  P.  C.  681)  reversed. 

In  re  H.  N.  Brock  &  Co.,  Ld.,  [1910]  1  Ch. 

[130;  79  L.  J.  Ch.  211  ;  101  L.  T.  587;  suh 

nom.  In   re    Trade    Marks    Xos.  224722, 

i      230405,  and  230407,  26  T.  L.  R.  100  ;  .54  Sol. 

'  Jo.  100— C.  A. 

5.  '■Dlstinctice  J/ark'^  —  Teclinlcal  Word  — 
"  Diamine"— Trade  Marks  Act,  1905  (5  Edw.  7. 
c.  15),  s.  9.] — A  technical  word  which  is  descrip- 
tive of  the  character  of  goods  cannot  be  registered 
as  a  trade  mark  under  the  Trade  Marks  Act, 
1905,  although  it  would  only  convey  a  meaning 
to  persons  having  special  knowledge. 

The  applicants,  who  had  used  the  word 
"Diamine"  in  connection  with  their  dj'^es  for 
twenty  years,  applied  for  its  registration  as  their 
trade  mark.  There  was  strong  evidence  to  show 
that  diamine  dyes  were  known  in  the  trade  as 
the  applicants'  dyes. 

Held — that,  as  the  word  "  Diamine"  was  a 
known  technical  English  word,  the  applicants 
were  not  entitled  to  have  a  monopoly  of  its  use. 
In   re   Leopold    Cassella  &   Co.   Gesell- 

[schaft    mit    beschbankter     Haftung. 

[1910]  2  Ch.  240  ;  79  L.  J.  Ch.  529  ;  102  L.  T. 

792 ;    26  T.  L.  R.  472  ;  54  Sol.  Jo.   505  ;    27 
R.  P.  C.  453— C.  A. 

6.  '■'  Distinctive  Marh"  —  "  6f7-amop7ione'"  — 
Popular  Name  of  Art 'tele — User — Trade  Marks 
Act,  1905  (5.  Edw.  7,  c.  15),  s.  9  (5).]— An 
application  under  sect.  9,  sub-sect.  5,  of  the 
Trade  Marks  Act,  1905,  in  effect  admits  that  the 
word  sought  to  be  registered  (not  being,  a 
geographical  name  or  a  surname)  has  some 
direct  reference  to  the  character  or  quality  of 
the  goods  in  respect  of  which  it  is  proposed  to  be 
registered. 

The  name  by  which  an  article  is  popularly 
known  ought  not  to  be  admitted  to  registration 
as  a  trade  mark  for  that  article  although  in  the 
trade  the  name  may  have  come  to  connote  the 
source  of  manufacture. 

The  word  "  Cramophone "  held  not  to  be  a 
distinctive  mark  within  sect.  9,  sub-sect.  5,  of  the 
Trade  Marks  Act,  1905,  and  leave   to  proceed 
with  an  application  to  register  it  refused. 
In     re    Gramophone    Co.'s    Application, 

[1910]    2   Ch.  423;    79   L.  J.    Ch.  658;    103 

L.  T.  107  ;  26  T.  L.  R.  597  ;  54  Sol.  Jo.  680  ; 
27  R.  P.  C.  689— Parker,  J. 

7.  ^^Distinctive  Mark'''' — '■^ Itala'' — Order  to 
Proceed— Trade  Marks  Act,  1905  (5  Edw.  7, 
c.  15),  s.  9  (5).] — The  word  "  Itala"  deemed  to 
be  a  distinctive  mark  within  sect.  9,  sub-sect.  5, 
of  the  Trade  Marks  Act,  1905,  for  the  purposes 
of  an  application  befoi'e  the  registrar  for  regis- 
tration as  a  trade  mark. 

In    re    Itala    Fa.brica    di    Automobili's 

[Application,  [1910]  W.  N.  170  ;  54  Sol.  Jo. 

652  ;  27  R.  P,  C.  493— Parker,  J, 

8.  •'  Standard''  —  Canada— Canadian  Trade 
Mark  and  Desif/n  Act,  1879.]— The  word  •'  stan- 
dard "  cannot  properly  be  registered  as  a  trade 
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I.  Hegiatr&tion— Co /if  i  tilled.  ] 

mark  under    the   Canadian    Trade    l\rark    and 
Design  Act,  187?. 
Standard  Ideal  Co.  r.  Standard  Sa>"itary 

[MAKCFACTUrtiXG  Co.,  103  L.  T.  440  ;  27  T. 
L.  E.  63  ;  27  E.  P.  C.  789— P.  C.  ; 

See  S.  C.  Djepexdencies,  No.  11. 

(3)  Alteration  and  Eectification. 

9.  "  Ch<trtreviie''—Pas!iinfi  off— -French  L:iw  of 
A-'isociafioHs — ]'(-f(iiiff  of  French  Busluess  In 
LiquUlator—R'ujht  to  English  Trade  MurliS.I—  | 
The  appellant,  the  liquidator  of  the  property  of 
the  dissolved  congregation  of  the  Carthusian 
monks  settled  at  La  Grande  Chartreuse,  was  as 
such  entitled  to  the  trade  marks  in  France  in 
connection  with  the  liqueur  known  as  "  Chart- 
reuse."' 

Held— that  he  was  not  entitled  to  be  regis-  ; 
tered    as    proprietor    of    the    trade    marks    in  : 
England  in  connection  with  that  liqueur,  and 
that  the  register  must  be  rectified  accordingly.     ' 

Decision  of  C.  A.  ([1908]  2  Ch.  715  ;  78  L.  J. 
Ch.    181  ;  98    L.    T.    197 ;  25    E.    P.   C.   265)  j 
affirmed.  i 

Lecouturier  and  Others  v.  Eey  and 
[Others,  [1910]  A.  C.  262  ;  79  L.  J.  Ch.  394  ; 
102  L.  T.  293  ;  26  T.  L.  E.  368  ;  54  Sol.  Jo. 
375  ;  27  E.  P.  C.  268  ;  47  Sc.  L.  R.  892— H.  L. 

10.  Alteration  of  Old  Mark— ''  Eoijal"— Com- 
pany  Incorporated   hy   Royal  Charter  —  Legal  . 
Designation  of  Company — Trade  Mark  Rules,  r.  12  ■ 
—Trade  Marks  Act,  1905  (5  Edw.  7,  c.  15), .?.  9.]— 
— The  Carron  Company,  which  was  incorporated 
by  royal  charter  in  177'3,  and  had  a  registered 
trade  mark,  adopted  in  1901  a  new  device  on 
their  seal  by  adding  the  words  "  Incorporated  by 
Royal  Charter,  1773,"  and  they  now  applied  for 
registration  of  an  alteration  in  their  trade  mark 
by  the  addition  of  the  words  quoted  above.    The 
registrar  refused  the  application,   holding  that 
as  the  appearance  of  the  woi-d  "Royal"  on  a| 
trade  mark  was  absolutely  prohibited  by  rule  12 
of  the  Trade  Mark  Rules  he  could  not  allow  an  i 
old  mark  to  be  so  altered. 

Held — (1)  that  the  proposed  addition  was 
not  part  of  the  correct  legal  designation  of  the 
company  and  therefore  was  not  entitled  to 
registration  as  such  under  sect.  9  of  the  Trade 
Marks  Act,  1905  ;  and  (2)  that  the  present 
application  must  be  treated  as  relating  to  a  new  i 
mark,  and  that  under  rule  12  of  the  Trade  Mark 
Rules  the  registrar  had  rightly  refused  to  allow 
the  registration  of  the  word  "  Royal." 
In  re  an  Application  of  the  Carron  Co., 

[26  T.  L.  E.  458  ;  54  Sol.  Jo.  476  ;  27  E.  P.  C. 
412— Eady,  J. 

II.  DECEPTION. 

(1)  By  use  of  Same  Trade  Name. 

See  also  Xo.  9,  sujrra, 

11.  Passing  off  Action— Inferential  Damage — 

Injunction — Parties.'] — The  owner    of    a   trade 

ame,  which  he  uses  for  trading  in  a  certain  kind 


of  goods,  cannot  as  a  rule  prevent  another  person 
from  using  that  name  for  the  purpose  of  trading 
in  goods  of  a  different  nature  ;  but  he  can 
prevent  him  from  using  it  for  goods,  in  which  he 
does  not  deal,  when  he  can  show  that  such  a  use 
of  the  name  by  the  other  person  might  lead  the 
public  to  believe  that  these  goods  were  of  his 
manufacture  or  merchandise.  If  the  proof  of 
damage  be  necessary  to  support  the  action, 
inferential  damage  would  arise  from  the  use  of 
the  name  by  the  second  person,  as  it  would  put 
the  reputation  of  the  owner  of  the  tradename  in 
the  hands  of  a  person  over  whom  he  had  no 
control. 

The  plaintiffs  manufactured  and  sold  pneu- 
matic tyres  for  bicycles,  but  they  had  never 
manufactured  or  sold  tyres  for  motor  cars.  P.y 
extensively  advertising  for  many  years  their 
tyres  under  the  name  of  "Warwick,"  they  had 
caused  that  name  in  connection  with  tyres  to 
represent  both  to  the  trade  and  to  the  public 
tyi-es  of  their  manufacture  and  merchandise.  In 
an  action  for  an  injunction  to  restrain  the 
defendants,  whose  manager's  name  was  Warwick, 
from  using  that  name  for  the  sale  of  their 
motor-car  tyres  :— 

Held— that  the  plaintiffs  were  entitled  to  the 
injunction. 

The  plaintiffs,  by  a  memorandum  of  agree- 
ment, had  entered  into  a  working  agreement 
with  another  company  whereby  the  latter  were 
to  carry  on  the  plaintiffs'  business  for  a  period  of 
seven  years  : — 

Held— that,  as  the  plaintiffs  had  only  given 
the  other  company  a  right  to  deal  in  their  goods 
for  a  limited  time,  any  right  that  the  plaintiffs 
had  acquired  in  the  name  of  "  Warwick  " 
remained,  after  the  agreement,  vested  in  them, 
and  only  they  could  sue  for  the  protection  of 
their  trade  name. 
Warwick  Tyre  Co.,  Ld.  r.  New  Motor  and 

[General  Eubber  Co.,  Ld,,  [1910]   1  Ch. 

248:    79  L,  J.  Ch.  177;   101    L.  T.  889;   27 
E.  P.  C.  161— Neville,  J. 

12.  Descriptive  Xame — Description  of  Article 
Sold  —  Liltelihood  of  Deception  —  Interdict  — 
Terms  of  Interdict.']  —  A  descriptive  name, 
although  in  initio  its  exclusive  use  is  due  to 
patents,  may  become  so  exclusively  associated 
with  the  goods  of  a  particular  manufacturer  A, 
as  to  acquire  a  secondary  meaning  denoting 
goods  of  his  manufacture  alone.  A,  is  then 
entitled  to  interdict  B.  from  using  the  name  as 
descriptive  of,  or  in  connection  with,  similar 
goods,  not  of  A.'s  manufacture,  sold  or  offered 
for  sale  by  B.,  without  clearly  distinguishing 
such  goods  from  the  goods  of  A.  A,,  however,  is 
not  entitled  to  a  declarator  that  he  has  the 
exclusive  right  to  use  the  name  in  connection 
with  such  goods,  nor  to  an  unqualified  interdict. 

!  Charles  P.  Kinnell  &  Co.,  Ld.  v.  A.  Bal- 
I  [lantine  &  Sons  and  Others,  ri910]  S.  C. 
1  246 ;  47  Sc.  L.  R.  227  ;  27  E.  P.  C.  185— Ct. 
I  of  Sess. 

(2)  By  Colourable  Imitation  of  Name. 

13.  Similarity  of  Name— Calculated  to  Deceive 
'  —Secondary  Meaning.]— T\i&  plaintiff,  in  1900, 
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11.  Deception  -  Cuntinued . 

started  an  advertising  business,  which   he  had 

since  carried  on  under  the  name  or  style  of  the 

'•  Trade  Extension  Co."     In  190'J  the  defendants 

started  a  similar  business,  which  was  carried  on 

under  the  name  of   the  "  Expansion  of   Trade 

(Limited)." 

Held — that  the  plaintifE 's  trade  name  had  not 
acquired  a  secondary  meaning  as  denoting  the 
plaintiff's  business,  and  that  the  name  of  the 
defendant  company  was  not  calculated  to 
tleceive. 

Elliott  c.  Expansion  of  Trade,  Ld.,  51  Sul. 
[Jo.  101  ;  37  11.  P.  C.  51— Eve,  J. 

(3)  By  Colourable   Imitation  of   Label.  Design, 
or  Get-up. 

See  also  No.'lG.  in/rK. 

14.  Imitation  —  Get-np  of  Article  —  Laundry 
JUue  0)1  Stick  — Trader's  Name  not  Marlied  on 
Article.] — The  plaintiffs  had  for  many  years 
manufactured  and  sold  laundry  blue  and  tints 
put  up  in  little  bags,  not  marked  with  their  names, 
with  a  stick  protruding  for  the  convenience 
of  immersing  and  mixing  the  contents  with 
water  without  staining  the  fingers.  The  plain- 
tiffs claimed  that  the  presence  of  the  stick  had 
come  to  be  a  means  by  which  the  public  recog- 
nised, and  were  in  the  habit  of  asking  for,  their 
goods.  No  other  makers  used  this  stick  till  the 
defendants  began  to  do  so  in  11)09,  with  goods 
manufactured  by  them,  on  which  their  name 
appeared.  In  an  action  claiming  an  injunction  : — 

Held — that  the  plaintiffs  were  not  entitled 
to  an  injunction,  inasmuch  as  they  had  not  an 
exclusive  right  in  the  get-up  of  the  article  and 
inasmuch  as  the  article  manufactured  and  sold 
by  the  ilefendants,  and  on  which  their  name 
appeared,  was  not  such  that,  in  the  ordinary 
course  of  things,  a  person  with  reasonable  appre- 
hension and  with  proper  eyesight  would  be 
deceived. 

Decision  of  Eady,  J.  (26  T.  L.  R.  588  ;  27 
R.  P.  C.  671)  reversed. 

W.  Edge  i:  Sons,  Ld.  c.  W.  Niccolls  &  Sons, 

[Ld.,   [I'JU]    1    Ch.    5;   [1910]    W.  N.   2.50; 

1(»:^  L.  T.  579  ;  27  T.  L.  R.  lOl— C.  A. 

15.  L'liihosxnient  of  Trade  Xumc  on  Bottle— Beer 
not  Bottled  hij  the  Plaintif-s— Injunction.]— 
The  Court  granted  an  injunction  to  the  plaintiffs, 
who  bottled  beer  or  stout  not  of  their  own 
manufacture,  to  restrain  the  defendants  from 
infringing  the  plaintiffs'  trade  name  and  reputa- 
tion by  selling  beer  or  stout,  not  bottled  by  the 
plaintiffs,  in  bottles  having  the  plaintiffs'  trade 
name  moulded  or  embossed  on  the  glass. 

LyLE  &  KiNAHAN',    Ld.    I'.  Qui^TT,  44   I.  L.  T. 
[133— Barton,  J.  (Ireland). 

See  als<)  No.  17.  infra, 

III.  CONDUCT  FACILITATING  DECEPTION. 

IXo  iiani-iaphs  in  llii-i  vul.  of  the  Digest. J 


IV.  MISEEPRESENTATIONS  BY  ADVER- 
TISEMENT,   ETC. 

16.  Passing  Off  —  Misleading  Description—- 
Necessity  for  Identity  ivith  Accepted  Description 
of  Definite  Class  of  Plaint  iff'' s  Goods.]— In  order 
to  succeed  in  a  "  passing-off  "  action,  the  plaintiff 
must  prove,  where  there  is  no  express  representa- 
tion, that  the  name  or  get-up,  or  whatever  it 
may  be  by  which  the  defendant  seeks  to  describe 
his  goods,  is  the  proper  and  accepted  description 
of  a  definite  article  or  class  of  articles  belonging 
to  the  plaintiff.  Further,  the  whole  of  the 
description  used  by  the  defendant  must  be 
looked  at. 

The     plaintiff's     were     wine     shippers     and 
merchants  with   a    high   reputation    for   many 
years,  both  with  the   trade  and  the   public,  as 
selling  in  bottles  wine  which  had  been  matured 
in  wood  in  their  cellars.     They  sold  two  classes 
of  wine,  one  at  prices  varying  from  about  £50 
to  £60  a  pipe,  and  the  other  at  prices  between 
£20  and    £30    a   pipe.     The   defendants   were 
retail  wine   merchants,  who  advertised  largely, 
and  professed  to  sell  wines  at  lowest  wholesale 
I  market  prices.     In  a  price  list  issued  by  them 
I  they  offered  for  sale  •'  140  doz.  Hunt  Roope's 
Grand  Old  Crusted  Port,  over  six  years  in  bottle  ; 
fine    colour    and    flavour,     fruity,     beautifully 
I  matured   wine  ;   usual  credit  price   per  dozen, 
j  60.s\  ;  now  offered  by  us  at  per  dozen  34.?." 
!      The  plaintiffs  brought  an  action  claiming  an 
injunction  to  restrain  the  defendants  from  issuing 
this   or  similar  price  lists  or  circulars,   on   the 
ground  that  the  effect  of  the  price  list  was  toniake 
people  believe,  in  buying  the  wine  of  the  plaintiffs 
there    described,  that    they    were    buying   the 
higher-priced  and  not  the  cheaper  wine  of  the 
{  plaintiffs.     Upon  the  evidence,  it  was  held  that 
34a'.  a  dozen  was  a  fair  retail  price  for  the  wine 
;  sold  by  the  defendants,  but  that  60.v.  would  be 
I  an  exaggerated  credit  price. 
I      Held— that,  the  plaintiffs  not  having  estab- 
lished that  there  was  any  wine  of  theirs  matured 
in  bottle  to  which  the  description  '■  usual  credit 
price  per  dozen  60.*."  could  properly  be  applied, 
and   the   defendants   having  sufliciently  distin- 
guished the  wine  sold  by  them  from  any  wine  of 
the  plaintiffs   that  could   be  so  described,  the 
plaintiffs'  action  failed. 

'  Hunt,  Roope,   Teauue  ^^  Co.    r.  Ehrmann 

[Brothers,  [1910]  2  Ch.  198  ;  79  L.  J.  Ch. 

533  ;  l(i3  L.  T.  1 01— Warrington.  J. 

V.  FALSE  TRADE  DESCRIPTION  :  MER- 
CHANDISE   MARKS  ACT,  1887. 

17.  Bottle  will,  nre>rer.-<  Xome  Bmlo.ssed— 
Usedfor  Buttling  Beerof  Another  Brewer— Label 
Placed  on  Bottle— Merchandise  Marls  Act,  1887 

i  (50  &  51  Vict.  c.  28),  .5.9.  2,  3,  5.]— The  appellant, 
who  was  a  bottler  of  Bass  s  ale,  which  came  to 
him  in  hogsheads,  bottled  and  sold  some  of  the 
ale  in  bottles  on  which  the  name  of  the  Felin- 
foel  Brewery  Company  was  embossed,  and  he 
affixed  thereon  a   Bass's  label  with  the  words 

["Bottled  by  Horatius  Stnne."  Tlie  Felinfoel 
Brewery  Company  had  nut  given   tlic  appellant 

I  authority   to   use   bottles    bearing   their    name, 
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\'.  False  Trade  Description:  Merchandise  Marks 

Act,  lSS7—Co/dini(e(l. 
and  notice  bad  some  time  previously  been 
given  to  tbe  appellant  by  a  trade  protection 
association  warning  bim  against  the  use  of 
bottles  moulded  witli  the  name  of  any  member 
of  the  association.  In  proceedings  under  the 
Merchandise  Marks  Act,  1887,  the  justices  found 
(1)  that  the  appellant  had  no  right  to  use 
bottles  belonging  to  the  Felinfoel  Brewery 
Company  ;  (2)  that  the  name  of  that  company 
on  the  bottles  was  calculated  to  deceive,  and 
that  such  name  was  a  false  name  and  had  been 
affixed  to  the  goods  sold  by  the  appellant  within 
the  meaning  of  sects.  2  and  3  of  tlie  Act ;  and  (8) 
that  tlie  appellant  bad  not  acted  innocently. 
They  accordiiigh'  convicted  the  appellant. 

Held — that  the  conviction  could  be  supported 

under  sect.  5  (r)  of  the  Act,  and  that  an  appeal 

therefrom  should  therefore  be  dismissed. 

Stone  v.  Burit,  103  L.  T.  540  ;   74  J.  P.  456  ; 

[27  T.  L.  II.  6— Div.  Ct. 

See  nlso  No.  15,  snpra. 

YI.  PRACTICE. 

(1)  In  General. 

[Xo  paragraphs  in  tliis  vol.  of  the  Dijjest.] 

(2)  Costs. 

[Xo  paragraphs  in  this  vol.  of  the  Digest.] 

(3)  Trifling  Offences. 

18.  Professional  Des'tgmtion—'-  JUemher  of  the 
Society  of  Architects  " — Injunction.'] — The  plain- 
tifE  society  was  incorporated  in  1893  as  a  company 
limited  by  guarantee,  and  had  for  its  object  the 
promotion  of  architectural  art  and  practice  and 
the  maintenance  of  the  honour  and  interests  of  the 
architectural  profession.  The  members  adopted 
and  used  as  "their  professional  designation  the 
term  "  Member  of  the  Society  of  Architects," 
using  the  letters  "  M.  S.  A."  as  an  abbreviation. 
The  defendant,  an  architect  who  was  not  a 
member  of  the  society,  having  used  the  letters 
'•  M.  S.  A."  as  a  professional  designation,  the 
plaintiffs  sought  an  injunction,  alleging  that  the 
said  letters  had  acquired  a  definite  meaning  and 
value,  and  that  the  unauthorised  use  of  them 
would  damage  the  society. 

Held — that  the  matter  was  too  trivial  for  an 
injunction,  and  that  the  principle  of  Society  of 
Accountants  and  Auditors  v.  Goodway  ([1907] 
1  Ch.  4:89)  ought  not  to  be  extended. 
Society  of  Architects  r.  Kendrick,  ri910] 

[W.  N.  113  ;  102  L.  T.  526  ;  26  T.  L.  R.'434— 
Joyce,  J. 

A'll.  MISCELLANEOUS. 

19.  Innocent  Infringer— Consent  to  Perpetual 
Injunction — Eight  to  Account  of  Profits  or 
Damages—Register  of  Trade  Marks — Notice.} 
— The  Trade  Marks  Acts  have  not  altered  the 
principle  laid,  down  in  Edelsten  v.  Edelsten 
((1863)  1  De  G.  J.  &  S.  185),  and  the  registered 
proprietor  of  a  trade  mark  is  not  entitled  to 
an  account  of  profits  or  damages  against  an 
innocent  infringer,  but  only  to  an  injunction. 


The  register  of  trade  marks  is  not  notice  to  all 
the  world  of  registration  of  a  trade  mark. 
Slazenger    &     Sons'    v.     Spalding     and 

[Brothers,  [1910]  1  Ch.  257 ;  79  L.  J.  Ch.  122 ; 
102  L.  T.390  ;  27  E.  P.  C.  20— Neville.  J. 
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I.  Bye-Laws 
II.  Construction  AND  Maintenance    Cio 

III.  Purchase  by  Local  Authority.    622 

IV.  Miscellaneous      ....    623 
See  also  Income  Tax.  No.  11. 

I.  BYE-LAWS. 

1.  Distance  between  One  Car  and  Another 
following  —  Bye-Law  leating  Regulation  of 
Distance  to  Police — Mandamus — Sufficiency  of 
Interest — Maneltester Corporation  Tramways  Act. 
1900  (63  &  64  Vict.  c.  ccxci.),  s.  ii~Tramwa>/s 
Act,  1870  (33  &  34  Vict.  c.  78),  s.  46.]— Sect.  44 
of  the  Manchester  Corporation  Tramways  Act, 
1900,  provides  that  tlie  Manchester  Corporation 
shall,  with  regard  to  certain  tramways  taken 
over  by  tlieni,  make  bye-laws  under  the  Tram- 
ways Act,  1870,  "  prescribing  the  distances  at 
which  carriages  using  the  tramways  shall  be 
allowed  to  follow  one  after  the  other. " 

Held — that  a  bye-law,  whether  or  not  sanc- 
tioned by  the  Board  of  Trade,  which  left  the 
regulation  of  such  distances  to  the  police  was  not 
a  bye-law  made  in  compliance  with  sect.  44  of 
the  special  Act. 

Held  also — that  the  "  National  Motor 
Carriage  and  Horse  Owners  Accident  Insui'ance 
Union,  Limited,"  were  sufficiently  interested  in 
the  matter  to  be  entitled  to  a  mandamus  directed 
to  the  corporation  to  make  bye-laws  in  com- 
pliance with  the  special  Act. 
R.  r.  Manchester  Corporation,  Ex  parte 
[Wiseman,  130  L.  T.  Jo.  179— Div.  Ct. 

11.  CONSTRUCTION  AND  MAINTENANCE. 
See  also  Highways,  No.  19. 

2.  Cfas  Mains  and  Pipes  —  Laying  Down. 
Repairing,  etc. — Additional  Expense  Incurred 
by  Rea.wn  of  Existence  of  Tramway — New  Pipes 
—  Interruption  of  Tramway — Tramiva>/s  Act, 
1870  (33  &  34  Vict.  c.  78),  s.  32.]— An  iiiterruj.- 
tion  of  tramway  traffic  within  the  meaning  of 
sect.  32,  sub-sect.  2,  of  the  Tramways  Act,  1870, 
is  caused  when  in  the  case  of  a  double  line  botli 
up  and  down  traffic-has  to  be  carried  on  a  single 
line,  or  when  tramcars  are  slowed  down  or 
brought  to  a  standstill  for  a  sufficient  time  to 
enable  workmen  to  get  out  of  trenches  under  or 
near  the  tram  lines. 

The  additional  expense  of  the  following  woiks 
is  recoverable  from  the  promoters  under  sect.  32 
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II.  Construction  and  VLa-intentince— Co ntuiucd. 
of  the  Act  of  187U  :  («)  Connecting  a  new  service 
pipe  laid  for  the  first  time  since  the  construction 
of  the  tramway  with  a  main  laid  before  the  con- 
struction of  the  tramway,  such  connection  being 
an  alteration  of  the  main  ;  (J)  repairing,  altering, 
or  removing  a  service  pipe  or  a  main  laid  before 
the  tramway  was  constructed.  The  additional 
expense  of  the  following  works  is  not  recoverable  : 
((•)  Laying  down  a  new  service  pipe  for  the  first 
time  since  the  construction  of  the  tramway  ; 
(d)  repairing,  altering,  or  removing  a  service 
pipe  laid  since  the  tramway  was  constructed,  tlie 
main  having  been  laid  before  the  construction  of 
the  tramway. 

Decision  of  PhiUimore,  J.  ([1909]  2  K.  B. 
297  ;  78  L.  J.  K.  B.  772  ;  100  L.  T.  909  ;  73  J.  P. 
323  ;  7  L.  G.  R.  693)  affirmed  on  these  points. 

Semble,     the     expression    "such     work"    in 
sub-sect.  5  of  sect.  32  means  work  whereby  the 
traffic  on  the  tramway  is  interrupted. 
In  re  Bristol  Gas  Co.  and  Bristol  Tram- 

[WAYS    AND    CARRIAaE    CO.,    LD.,    [1910]     1 

K.  B.  114  :  79  L.  J.  K.  B.  219  ;  101  L.T.  0.-^9 ; 

74  J.  P.  35  ;  26  T.  L.  R.  75  ;  54  Sol.  Jo.  47  ; 

8  L.  G.  R.  30— C.  A. 

3.  Lease  of  Track — Bepan- — Contract  Betn-een 
Lessor  and  Coidractor — Negligence  of  Contractor 
— Lnjurtj  to  I'aasengers — Liaiillty  of  Contractor 
to  Lndrninlfy  Lessee  Against  Claims.'] — The 
Birmingham  Corporation  leased  a  certain  part  of 
a  tramway  which  they  were  entitled  to  work 
under  statutory  powers  to  the  plaintiffs.  It  was 
a  term  of  the  said  lease  that  any  repairs  which 
became  necessary  to  the  track  should  be  effected 
by  the  corporation,  subject  to  the  licence  of  the 
plaintiffs.  Pursuant  to  a  licence  duly  obtained, 
the  corporation  employed  the  defendant  to  relay 
a  portion  of  the  track  which  was  leased  to  the 
plaintiffs.  Tiie  running  of  trams  was  to  con- 
tinue during  the  operations.  In  carrying  out 
this  work  the  contractor  was  guilty  of  negli- 
gence,  as   a  result   of    which    a    tramcar  was 

.derailed  and  overturned,  and  a  number  of 
passengers  conveyed  by  the  plaintiffs  were 
injured.  The  plaintiffs,  having  compensated  the 
passengers  by  payment  of  damages,  sought  to 
recover  the  amounts  so  paid. 

Held — that,  the  acts  of  the  defendant  having 

injuriously  affected  both  the  proprietary  rights 

of  the  plaintiffs  as  lessees  of  the  tramway  and 

also  their  rights  of  passage  on  the  highway,  the 

defendant  was  liable  to  indemnify  the  plaintiffs. 

City  of  Birmingham  Tramways  Co.,  Ld.  r. 

[Law,  [191(1]  2  K.  B.  9G5  ;  80  L.  J.  K.  B.  80  : 

1();5  L.  T.    It  ;  74  J.  P.  355  :  s  L.  G.  R.  <;fi7— 

Lawrence,  J. 

4.  Prh-ate  A«t  —  ParUamentarg  Deposit— 
Abandonment  of  Tramroad  Scheme- — Compen- 
sation for  Owners  of  Land  Rendered  Less  Valu- 
able  bg  Abandonment — Xon- Construction  of 
Emhaniiment  on  Marsh  Land.']— A.  tramway 
company,  being  about  to  apply  for  an  Act  giving 
them  power  to  construct  a  tramroad,  entered 
into  an  agreement  with  H.  wliereby  H.  agreed 
nut  to  oppose  the  bill,  and  the  company  agreed, 


if  they  obtained  the  Act,  t<j  construct  and  main- 
tain an  embanlcment  to  carrj'  the  tramroad  over 
marsh  land  belonging  to  H.,  and  so  to  prevent 
the  ingress  of  tidal  water  on  the  land.  The 
company  obtained  the  Act,  which  contained  a 
provision  that  the  Parliamentary  deposit  made 
on  application  for  the  Act  should,  if  the  tram- 
road  were  not  completed,  be  applied,  inter  alia, 
as  compensation  for  persons  whose  property 
had  been  rendered  less  valuable  by  the  com- 
mencement, construction,  or  abandonment  of 
the  tramroad.  Subsequently  the  proposed 
tranrroad  was  abandoned. 

Held — that  the  non-construction  of  the  em  - 
banknient  was  not  a  necessary  consequence  of 
the  abandonment  of  the  tramroad,  and  there- 
fore that  H.'s  property  was  not  rendered  less 
valitable  by  the  abandonment  within  the  mean- 
ing of  the  company's  Act  so  as  to  entitle  him 
to  claim  compensation  out  of  the  Parliamen- 
tary deposit. 

Decision  of  Warrington,  J.,  reversed. 
In  re  Southport  and  Lttham  Tramroads 

[Act,  1900,  Ex  parte  Hesketh,  [1911]    1 
Ch.  120  ;  [1910]  W.  N.  256— C.  A. 

5.  Consent  of  Road  Authority  —  Terms  — 
Demand  of  Way-Leare  Rental — Difference — 
JVorth  Dublin  Street  Tramways  Act,  1875  (38  &  39 
Vict.  0.  ccix.),  s.  16-~Tramways  Act,  1870  (33  &  34 
Vict.  c.  78),  s.  33.] — A  dispute  between  the 
Dublin  United  Tramways  Company  and  the 
Corporation  of  Dublin  as  to  the  terms  upon 
which  the  consent  of  the  Corporation  of  Dublin, 
as  the  "  road  authority,"  should  be  given  to  the 
construction  by  the  company  of  a  tramway 
authorised  by  its  special  Acts,  is  a  difference 
within  the  meaning  of  a  section  similar  in  terms 
to  sect.  33  of  the  Tramways  Act,  1870.  Such 
consent  must  be  given  or  refused  upon  reason- 
able groitnds  ;  and  the  road  authority  has  not 
an  absolute  right  to  withhold  its  consent  for  the 
purpose  of  exacting  a  way-leave  rental  arbitrarily 
fixed  by  itself. 

R.  V.  Croydon  and  Norwood  Iramway  Co, 
(  (1886)  18  Q.  B,  D.  39)  applied. 

Qiuere,  whether,  in  the  absence  of  a  special 
agreement  recognised  by  statute,  the  road 
authority  has  power  to  demand  any  way-leave 
rental  for  the  use  of  a  tram  line  authorised  by 
statute. 

R.  (Corporation  op  Dublin)  v,  Fitz-Gibbon 
[1910]  2  I.  R.  236— Div.  Ct..  Ireland. 

III.  PURCHASE  BY  LOCAL  AUTHORITY. 

6.  Statutory  Company — Time  Limit  for  Com- 
/ilelion  of  ^]^orhs — Incomplete  Cndertalting  Sold 
to  London  Count g  Council — Whether  Under- 
taking '••Abandoned"  by  Company — Parlia- 
mentary Deposits  —  The  Peckhani  and  East 
Didwich  Tramways  Act,  1882  (45  &  46  Vict. 
c.  ccxiii.),  ss,  4,  6,  7,  'i^—The  Peckham  and  East 
Dulwich  Tramways  (^Extensions)  Act,  1883 
(46  &  47  Vict.  <:.  ccxxvii.),  ss.  19,  22,  2'i—rhc 
Pechham  and  East  Dulwich  Tramivays  Act,  1885 
(48  &  49  Vict.  c.  cxcix.),  ss.  5, 21,  25— the  Peckham 
and  East  Dulwich  Tramways  Act,  1887  (50  k  51 
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,11.  Purchase  by  Local  AvithQvity—C'o7ithme(l. 
s' ict.  r.  clxxxiii.),  ss.  G,  13 — The  ParliameJitary 
Deposits  and  Bonds  Act,  1892  (55  &  56  .Vict. 
c.  27),  s.  1 — The  London  County  Council  {Tram- 
ivays  and  Tmjn-ovements)  Act,  1904  (4  Edw.  7, 
c.  ccxxxi.),  ss.  .5,  9,  10.] — A  statutory  company 
was  authorised  by  its  special  Acts  of  1882  and 
1883  to  construct  certain  tramways.  In  par- 
ticular by  an  Act  of  1885  it  was  empowered  to 
lay  a  tramway  in  Rye  Lane,  Camberwell,  witli 
the  proviso  that  no  part  of  such  tramway  should 
be  constructed  until  Rye  Lane  had  been  widened 
to  the  satisfaction  of  the  local  and  ruad  authori- 
ties ;  and  by  a  special  Act  of  1887  the  time 
Ihiiited  by  the  Act  of  1885  for  completing  the 
tramway  in  Rye  Lane  was  extended  until  the 
expiration  of  one  year  after  tliat  lane  had  been 
widened.  In  1904  Rye  Lane  had  not  been 
widened,  and  the  London  County  Council  under 
the  powers  of  their  special  Act  of  that  year 
(which  authorised  them  to  widen  Rye  Lane  and 
to  lay  a  tramway  therein)  acquired  the  incom- 
plete undertaking  of  the  company.  On  an 
application  by  a  creditor  of  the  company  that 
the  parliamentary  deposits  in  Court  under  the 
Acts  of  1882,  1883,  and  1885,  might  be  applied 
for  the  benefit  of  its  creditors  : — 

Held— (1)  that  the  words  "  the  undertaking 
has  not  been  completed  "  in  sect.  1  of  the  Parlia- 
mentary Deposits  and  Bonds  Act,  1892,  must  be 
read  to  mean  completion  by  the  company ; 
(2)  that  the  company  by  transferring  its  under- 
taking to  the  London  County  Council  had  put 
an  end  to  its  time  limit,  and  had  also  "  aban- 
doned "  its  undertaking  ;  and,  therefore,  (3)  that 
the  applicant  was  entitled  to  an  order. 

Decision  of  Neville,  J.  ([1909]  2  Ch.  540  ;  78 
L.  J.  Ch. 726  ;  101  L.  T.  226  ;  73  J.  P.  409  ;  8 
L.  G.  R.  58)  affirmed. 

In  re  Peckham,  East  Dulwich  and  Crystal 

[Palace  Tramways  Bill,  [1910]  2  Ch.  1  ; 

79   L.   J.  Ch.  4.->l  :  102  L.  T.  G89  ;  74  J.  P. 

266  ;  54  Sol.  Jo.  458  ;  8  L.  G.  R.  571— C.  A. 

IV.  MISCELLANEOUS. 

7.  Accident — Limit  of  Liability — Breach  of 
Statutory  Duty — Alternative  Rate — Duty  of 
Tramway  Authority  to  Carry  Passengers^] — 
While  proceeding  to  a  seat  on  the  roof  of  one  of 
the  defendants'  tramcars,  the  plaintiff  was 
injured  through  coming  in  contact  with  a 
standard  which  was  electrically  charged  owing 
to  a  defect  which  constituted  a  breach  of 
statutory  regulations  made  by  the  Board  of 
Trade.  At  the  time  the  acciden  happened  the 
plaintiff  had  not  taken  his  ticket  or  paid  his 
fare.  He  knew  that  a  special  notice  to  jjassen- 
gers  in  the  following  terms  was  exhibited  in  the 
tramcar  : — "  Special  Notice  to  Passengers. — 
Passengers  are  being  carried  at  less  than 
the  maximum  authorised  charges,  and  eveiy 
passenger  is  notified  that  in  consideration  thereof 
a  passenger  is  only  carried  on  tha  terms  that  the 
maximum  amount  recoverable  from  the  corpora- 
tion on  account  of  any  injury  or  damages 
suffered  by  a  passenger  ard  for  which  the 
corporation  is  legally  liable  is  £25.  Except  as 
above,  evexw  passenger  travels  at  his  own  risk. 


Passengers  can  only  travel  subject  to  being 
bound  to  observe  the  by-laws  for  the  time  being." 
The  maximum  toll  which  the  defendants  were 
entitled  to  demand  could  not  exceed  \d.  per 
mile  ;  they,  in  fact,  had  a  toll  which  they 
exacted  from  all  passengers  alike  of  less  than 
Id.  per  mile,  and  these  tolls  they  exhibited 
inside  each  of  their  tramcars.  They  did  not 
offer  any  alternative  to  the  tolls  which  they 
charged.  The  jury  assessed  the  damages  sus- 
tained by  the  plaintiff  at  £500. 

Held  (by  Cozens-Hardy,  M.R.,  upon  tlie 
construction  of  the  statutes  regulating  the  tram- 
way ;  by  Farwell,  L.J.,  upon  the  ground  that 
the  corporation  were  common  cariiers  of  pas- 
sengers at  common  law  in  the  sense  that  they 
were  bound  to  carry  according  to  their  pro- 
fession ;  and  by  Kennedy,  L.J.,  upon  both 
grounds)— that  so  long  as  the  tramway  was  open 
for  public  traffic  the  corporation  were  bound  to 
carry  any  passenger,  not  being  an  objectionable 
person,  who  offered  himself  and  was  willing  to 
pay  the  published  fare,  provided  they  had  accom- 
modation for  him,  and  were  not  entitled  to 
impose  a  condition  limiting  their  liability  for 
negligence  without  giving  the  passenger  the 
option  of  travelling  at  a  higher  fare  without  any 
such  condition. 

Semile,  jier  Cozens-Hardy,  M.R.,  and  Farwell, 
L.J. — If  the  corporation  published  alternative 
lists  of  fares,  one  containing  the  maximum  rates, 
and  the  other  containing  reduced  rates,  and  gave 
an  option  to  the  passenger  to  pay  either  the  full 
rate  without  any  condition  limiting  their  liability 
or  the  reduced  rate  with  such  a  condition,  a 
passenger  electing  to  pay  the  smaller  rate  would 
be  bound  by  the  condition. 

Decision  of  Lord  Coleridge,  J.    (73  J.  P.  315  ; 
25  T.  L.  R.  516)  affirmed. 
Clarke  r.  West  Ham  Corporation,  [1909] 

[2  K.  B.  858  ;  79  L.  J.  K.  B.  56  ;  101  L.  T. 

481  ;  73  J.  P.  461 ;  25  T.  L.  R.  805  ;  53  Sol. 
Jo.  731  ;  7  L.  G.  R.  1118— C.  A. 

8.  Costs — Taxation — Liiiht  Railioays  Act,  1896 
(59  &  60  Vict.  c.  AS)— Provisional  Orde?-— Par- 
liamentary or  Chancery  Scale — Charyes  before 
Retainer — Deposit  of  Plam.] — The  costs  of  and 
connected  with  the  preparation  and  making  of 
a  provisional  order  under  the  Light  Railways 
Act,  1896,  are  taxed  on  the  Chancery,  and  not 
the  Parliamentary,  scale. 

In  re  Morlcy  ((187.5)  L.  R.  20  Eq.  17)  applied. 

Decision  of  Eve,  J.    ([1909]  W.  N.  149  ;  53 
Sol.  Jo.  617)  affirmed. 
In  re  Peterson,  [1909]  2  Ch.  398  ;  79  L.  J. 

[Ch.  53  ;  101   L.  T.  480  ;  73  J.  P.  461  ;    53 
Sol.  Jo.  735— C.  A. 

9.  Corporation  Tramways — -Power  to  malic 
Agreement  ivith  Adjacent  Owners — Agreement  to 
Construct  and  Worli — Agreement  not  to  Assign — 
Benefit  of  Agreement — Revocable  Licence — Ultra 
vires — Eccles  Corporation  Act,  1901  (1  Edw.  7, 
c.  cxxii.),  s.  24 — Salford  Corporation  Act,  1899 
(62  &  63  Vict.  c.  ccxliv.),  ss.  4,  2S— South  Lan- 
cashire Tramways  Act,  1903  (3  Edw.  7, 
c.  clviii.),  s.  il—Tramivaijs  Act,  1870  (33  ii 
34  Vict.  c.  78),  ss.    34,  35.]— By  a   local  Act 
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IV.  Miscellaneous — Continued. 
Ihe  plaintiffs  were  empowered  to  enter  into 
contracts  with  owners  of  tramways  in  any 
adjacent  district  capable  of  being  worked  with 
the  plaintiffs'  tramways  with  respect  to  the 
working  of  their  respective  tramways  or  parts 
thereof.  Tramways  were  constructed  within  the 
plaintiffs'  area  by  the  Salford  Corporation,  and 
worked  by  them  under  an  agreement  which 
provided  for  the  granting  by  the  plaintiffs  to  the 
Salford  Corporation  of  a  lease  for  thirty-live 
years  to  run  cars  with  flanged  wheels  upon  the 
"tramways  within  the  borough  of  Eccles,  and  also 
provided,  intei-  alia,  that  the  Salford  Corporation 
should  not  assign,  sublet,  or  part  with  the  benefit 
of  that  agreement  or  the  lease,  except  by  licence 
under  the  seal  of  the  plaintiffs.  Subsequently, 
tlie  Salford  Corporation  granted  a  licence  to  the 
tlefendant  company  to  run  cars  over  a  portion  of 
tiie  tramway  lying  within  the  borough  of  Eccles. 
No  licence  from  the  plaintiffs  having  been 
ai>plied  for  or  obtained,  tlie  plaintiffs  asked  for 
a  declaration  that  the  Salford  Corporation  were 
not  entitled  to  authorise  the  defendant  company 
to  use  the  plaintiffs'  tramway,  and  for  an  injunc- 
tion to  restrain  the  defendant  company  from 
running  cars  over  the  plaintiffs'  tramway. 

Held— that  the  Salford  Corporation  were  not 
entitled  to  authorise  the  defendant  company  to 
use  the  plaintiffs'  tramway,  and  that  the 
plaintiffs  were  entitled  to  the  injunction 
claimed. 

Decision  of  Eve,  J.  ([1910]   W.  N.  128  ;    79 
L.  J.  Ch.  275  :  102  L.  T.  11  ;  74  J.  P.  U5  ;  26 
T.  L.  K.  231  ;  54  Sol.  Jo.  251)  reversed. 
Eccles  Cokporatiox  c.  South  Lancashire 


[Tramways  Co.,  [1910]  2  Ch.  263  ; 
Ch.  759  ;  103  L.  T.  158  ;  74  J.  P. 
T.  L.  K.  498  ;  54  Sol.  Jo.  561  ;  8  L.  G. 


79  L.  J. 

345  ;  26 
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TREASON. 

See  CiiiMiNAL  Law  anu  Pkuceduke. 
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TRESPASS. 

See  also  Animals,  Nos.  9, 10  ;  Commons, 
No.  3  ;  Game,  No.  i ;  Rates,  No.  7, 

1.  False  Imprisonment — Railway  —  Special 
Cunstahles  —  Liability  of  Railway.']  —  Special 
constables  employed"  by  a  railway  under  the 
authority  of  an  Act  of  Parliament  are  servants  ol' 
tlic  railway  company  and  uul  of  llic  Crown,  and 


in  the  event  of  tlieir  making  an  arrest  without 
reasonable  cause  the  railway  company,  as  their 
employer,  is  liable  to  an  action  for  false 
imprisonment. 

Goff  V.   Great  Northern  By.    Co.   ((1861)  3 
E.  &  E.  672)  and  Edwards  v.  Midland  By.  Co. 
((1880)  50  L.  J.  Q.  B.  281)  approved. 
Lambert  r.  Great  Eastern  Ry.  Co.,  [1909] 

[2  K.  B.  776  ;  79  L.  J.  K.  B.  32  ;  101  L.  T.  408  ; 

73  J.  P.  445  ;  25  T.  L.  R.  734  ;  53  Sol.  Jo.  732 

— C.A. 

2.  Seizure  of  Goods  of  Judy ment  Debtor— Issue 
of  Writ  of  Fieri  Facias  after  Judy  ment  Debt  satis- 
fied— Riy/it  of  Judgment  Debtor  to  Damayes  for 
Trespass.] — A  writ  ot  fi.  fa.  was  taken  out  in 
London  by  a  solicitor  on  behalf  of  a  judgment 
creditor  for  the  amount  of  a  judgment  debt 
which  as  a  matter  of  fact  bad  been  paid  at  an 
earlier  hour  on  the  same  day  in  the  country  by 
the  judgment  debtor.  In  execution  of  the  writ 
the  sheriff  seized  the  goods  of  the  judgment 
debtor  and  remained  in  possession  for  twenty- 
four  hours.  There  was  no  proof  that  the 
judgment  creditor  or  the  solicitor  acted 
maliciously  in  taking  out  the  writ  of  fi.  fa.,  nor 
was  there  any  irregularity  in  the  writ  itself. 

Held — that  an  action  for  trespass  lay,  as  a 
judgment  ceases  to  be  of  any  force  or  effect 
when  the  total  amount  of  the  judgment  debt  has 
been  paid. 

Decision  of  Div.  Ct.  ([1910]   1  K.  B.  374  ;  79 
L.  J.  K.  B.  274  ;  101  L.  T.  911)  reversed. 
Clissold  v.  Cratchley  and  Another,  [1910] 

[2  K.  B.  244  ;  79  L.  J.  K.  B.  635  ;  102  L.  T. 
520  ;  26  T.  L.  R.  409  ;  54  Sol.  Jo.  442.— C.  A. 

3.  Trespass  to  the  Person — Assault  and  False 
Imprisonment — Passenyer  Prevented  from  Leac- 
iny  Ferry  Company's  Wliarficithout  Payment — 
Notice  of  Conditions  of  Carriaye — New  South 
Wales.] — The  appellant  entered  the  respondents' 
wharf  for  the  purpose  of  using  their  ferry  and 
paid  the  fare,  1(Z.,  at  the  turnstile.  Wishing  to 
leave  the  wharf  without  using  the  ferry,  he 
refused  to  pay  a  second  \d.  demanded  on  going 
out  again  by  the  turnstile.  He  endeavoured  to 
get  out  without  paying  the  \d.  and  was  prevented 
by  the  respondents'  servants.  In  consequence 
he  sued  the  respondents  for  damages  for  assault 
and  false  imprisonment.  A  notice  board  on  the 
wharf  announced  that  Id.  must  be  paid  on 
entering  or  leaving  the  wharf,  and  that  no 
exception  would  be  made  to  the  rule  whether 
the  passenger  had  travelled  by  the  ferry  or  not, 

Held — that  the  respondents  were  not  bouml 
to  provide  a  gratuitous  exit  from  their  wharf, 
that  the  respondents'  servants  were  entitled  to 
resist  the  appellant's  forcible  passage  from  their 
premises  by  an  unauthorised  way,  and  that  as  no 
undue  violence  had  been  used  the  appellant  was 
not  entitled  to  recover. 

Decision    of    the    High    Coui't    of    Australia 
(4  C.  L.  R.  379)  affirmed. 
Robinson  i',  Balmain  New  Ferry  Co.,  Ld., 

[1910]  A.  C.  295  ;    sith  nom.    ROBERTSON    r 

Balmain  New  Ferry  Co.,  Ld.,  79  L.  J.  P.  c 
«4;  26  T.  L.  R.  143 -P.  C 
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TRIAL. 


See  CitiJiiNAL   Law  and   Teucedurk 
Practicje  and  Pkocedure. 


TRINIDAD. 


See  Dependencies  and  Colonies. 


TROVER   AND  CONVER- 
SION. 

[No  paragraphs  in  this  vol.  of  the  Dij^esL.] 


TRUCK   ACTS. 

See  Master  and  Servant  ;  Work  and 
Labour. 
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See  aim  Action,  No.  1  ;  Bankruptcy  : 
Charities  ;  Deeds  ;  Education, 
Xos.  3,  4;  Executors:  Infants, 
Ko.  3  ;  Powers  ;  Pieal  Property, 
Xo.  1  ;  Settlements  ;  Wills. 

1.  IN  GENERAL. 

1.  Projif  out  of  Trust  —  Partner  —  Trustee 
Mciiiher  of  a  Firm  hij  Reason  of  Trust  Estate  — 
Emptoytnent  of  Trustee  hij  the  Firm — Salary  — 
Liability  to  Account  to  Trust  Estate.'} — L.  was  a. 
trustee  of  his  tatbei"s  will.  His  lather  liatl  iieen 
one  of  the  managing  directors  of  a  partnership 
tii-m,  and  by  the  will  L.  was  nominated  to  be  a 
partner  in  the  firm  in  the  place  of  his  father, 
but  he  was  to  hold  the  share  in  the  partnership 
to- which  he  thus  succeeded  upon  the  trusts' of 
the  will.  L.  had,  prior  to  his  father's  death, 
acted  as  salesman  of  the  firm  at  a  salary.  He 
continued  so  to  act  after  his  father's  death, 
and  after  his  admission  as  a  partner,  under  an 


agreement  with  the  other  members  of  the  firm. 
The  agreement  to  employ  L.  was  made  bo)ui 
fide,  and  was  for  the  interest  of  the  firm,  and 
thus  of  the  trust  estate. 

Held — that  L.  received  his  salary  as  sales- 
man by  virtue  of  his  agreement  with  the  firm, 
and  not  by  reason  of  the  trusts  of  the  will, 
and  that,  consequently,  he  was  entitled  to  retain 
the  salary  in  addition  to  certain  remuneration 
which  he  obtained  under  the  will  for  acting  as 
managing  partner,  and  that  he  need  not  account 
for  the  salary  to  the  trust  estate. 

In  re  Borer  Coal  Field  Extensions,  Ld.  ([190SJ 
I  Ch.  65)  followed. 

In  re  Lewis,  Lewis  v.  Lewis  [1910]  W.  X. 
[217  ;  103  L.  T.  495  ;  55  Sol.  Jo.  29— Warring- 
ton, J. 

2.  Indemnity — Cuntrihntion — Partners  Trus- 
tees of  Lease  for  Partnership — Transfer  of 
Business  to  Company — Liability  on  Covenants 
in  Lease — Bight  to  Indemnity  from  Cestui  que 
Trust — JVovation.] — M.  and  C.,  two  members  of 
a   partnership,   became   lessees  of   premises  as 

I  trustees  for  the  partnership.    The  business  of  the 
'  firm  was  transferred  to  a  company, which  twenty- 
two  years  afterwards  became  insolvent.     M.  was 
the  survivor  of  the  two  lessees,  and  his  executors 
had  no  defence  to  an  action  by  the  lessor  on  the 
covenants   in  the  lease,   and   paid  £5,750   and 
costs  -C124  7.*.  in  discharge  of  their  liability.    In 
a  test  case  they  now  claimed  contribution  from 
C.  in  [jroportion  to  his  share  of  the  i^artnership. 
The  defendants  said  that,  as  the  trustees  had 
I  assented  to  the  ])roperty   being  transferred  to 
I  the  companj^    they  could  not  now  get  an  in- 
i  demnity    from    anyone    except    the    company. 
Further,  it  was  argued  that  at  the  date  of  the 
assignment  to  the  company,  the  trustees  held 
freehold  property  and  other  assets  exceeding  in 
value  the  liability   under   the  lease,    and  that 
j  they  sliould  have  re(juired  a  sinking  fund   or 
other  security  against  their  liabiUty   under  the 
lease  before  handing  the  pro])erty  over  to  the 
compan3^ 

Held — that  there  was  no  novation  as  regards 
the  lease,  that  the  transfer  of  the  business  to 
the  company  did  not  release  the  partnership,  the 
previous  cesttci  que  trust,  and  that  as  all  the 
partners  had  been  parties  to  the  agreement  for 
sale  to  the  company  under  which  the  trustees 
could  not  have  retained  anything  as  security, 
the  plaintiffs  were  entitled  to  contribution. 

Matthews  r.  Ruggles-Brise,  [1910]  W.  K. 
[234  ;  103  L.  T.  491— Eady,  J. 

3.  Failure  of  Objects — Trust  for  Behoof  of 
Firm — T7-ansfer  of  Business  to  Limited  Company.] 
— A  partner  addressed  a  letter  to  his  firm  in  whicli 
he  directed  them  to  hold  two-fifteenths  of  his 
interest  in  the  firm  in  trust,  and  to  apply  the 
annual  proceeds  "  for  the  purpose  of  rewarding 
meritorious  or  long-service  employees  of  our  said 
firm,  or  for  any  other  purposes  of  the  business, 
as  the  managers  may  in  their  discretion  deem 
expedient,  and  they  shall  be  sole  judges.'' 
Subsequent  to  the  partner's  death  the  business 
was  trauaf erred  to  a  private  limited  company. 
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I.  In  General — Cont'iitucd. 

Held — that  the  trust  purposes  failed  when 
the  business  was  transferred  to  the  limited  com- 
pany, and  that  the  fund  fell  into  intestacy. 

Hedderwick's   Trustees  v.  Hedderwick's 

[Executors,  [1910]  S.  C.  333  ;  47  Sc.  L.  E. 

238— Ct.  of  Sess. 

II.  ACCOUNTS. 

4.  A  iidit  of  Trust  A ccounts — ^4 uditor  Appointed 
111/  PuUlc  Trustee  —  Eight  to  Production  of 
Books  and  Documents— Public  Trustee  Act,  11)06 
(^0  Edw.  7,  c.  55),  s.  13]. — ^An  auditor  having' 
been  appointed  by  the  Public  Trustee  to  investi- 
gate the  condition  and  accounts  of  a  trust 
estate,  the  acting  trustee  declined  to  produce  to 
the  auditor  the  necessary  books  and  documents 
except  on  the  terms  that  the  costs  of  the  audit 
should  be  borne  by  those  beneficiaries  who  had 
asked  for  it. 

Held   (1)  that  the  trustee  had  no  right  to 
refuse  access  to  the  books  and  documents  by  the 
auditor  ;  and  (2),  that  there  was  no  ground  for 
limiting  the  audit  to  capital  matters. 
In  re   Williams,  akd  In  re   the   Public 

[Trustee  Act,   1906,    26  T.  L.   R.   604  — 
Eady,  J. 

III.  APPOINTMENT   OF   TRUSTEES. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  BKEACH  OF  TKUST. 

5.  JJanJiruptcjj  of  Trustee — Tnistees  Abscondini/ 
— A\i  other  "Trustee — Cestui  que  Trustent  P/'oiv'w*/ 
for  Debt.] — Where  trustees  have  become  bank- 
rupt the  cestui  que  trustent  may  prove  personally 
against  the  bankrupt  estate  if  they  obtain  the 
leave  of  the  Court. 

In  re  Bradley.  K.\  parte  Walton,  54  Sol.  Jo, 
[377— Phillimore,  J. 

6.  Misappropriation  of  Funds  by  Trustee's 
Solicitor  —  Liability  of  Trustee — S'eyliyence — 
Authority  to  Solicitor  to  lleceice  Trust  Funds— 
Money  Allowed  to  Remain  in  Solicitor's  Hands 
—Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  17.]— 
A  settled  fund  was  invested  upon  mortgage,  and, 
the  mortgage  being  about  to  be  paid  off,  the 
trustee  executed  a  reconveyance,  which  he 
hiuided  to  his  solicitor  for  the  purpose  of 
obtaining  payment.  The  solicitor  retained  the 
document  for  four  months,  during  which  he 
received  and  misappropriated  a  large  part  of 
the  money.  The  trustee  frequently  inquired 
as  to  its  receipt,  but  was  always  told  that  the 
matter  was  not  yet  completed.  On  the  evidejice 
it  ap])eared  that  the  trustee  knew  the  solicitor 
to  have  been  dilatory  and  unbusinesslike  in  the 
affairs  of  another  trust,  he  had  known  nothing 
to  malie  him  suspect  the  solicitor's  actual 
honesty. 

Held  — that,  believing  the  solicitor  to  be 
honest,  the  trustee  was  justified  in  leaving 
the  reconveyance  with  him  to  be  used  when 
required  ;  and  that  his  allowing  tlic  money  to 
remain  for  some  time  in  the  solicitor's  hands 
did  not  disoulitlc  him  to  the  protection  givcii  by 


sect.  17  of  the  Trustee  Act,  1893,  inasmuch  as 
he  did  not  know  that  the  money  had  been  paid, 
and  had  had  no  reason  to  doubt  the  replies 
given  to  his  inquiries  on  the  subject  by  the 
solicitor.  The  trustee  was  therefore  not  liable 
for  the  loss. 

In  re  Sheppard,  de  Brimont   i-.  Harvey. 

[1911]  1  Ch.  50  ;  103  L,  T,  424  ;    55  Sol.  Jo. 

13— Parker,  J. 

V.  CONSTRUCTIVE  TRUSTS. 

[No  paiagraplis  in  this  vol.  of  tlie  Digest.] 

VI.  DISTRIBUTION. 

7.  Appoj-tionment  if  Trust  Funds  among  Benefi- 
claries — Unreasonable  Delay  —  Apjjlication  tn 
Obtain  such  Apportionment — Costs  of  AjJplica- 
tion — Payment  by  Trustees  Personally — P.  S.  C '. 
Ord.  65,  ;•.  1.] — Although  there  may  be  cases  in 
which  there  are  such  difficulties  that  trustees 
ought  not  to  be  called  upon  to  exercise  their 
power  of  apportionment  of  trust  funds  among 
the  beneficiaries  entitled  thereto  except  with  the 
sanction  of  the  Court,  yet,  unless  that  state  of 
circumstances  exists,  trustees  are  not  justified 
in  refusing  to  sell  or  appropriate  the  same,  and 
will  be  held  to  have  acted  unreasonably  and 
improperly  in  so  refusing,  and  be  ordered  to  pay 
the  costs  under  Ord.  65,  r.  1,  of  an  application 
to  the  Court  on  behalf  of  the  beneficiaries  to 
obtain  such  apportionment. 

Observations  on  the  position  of  a  solicitor- 
trustee  acting  unreasonably  but  with  the  consent 
of  his  co-trustees. 

Decision  of  Warrington,  J.  affirmed. 
In  re  Ruddock,  Newberry   v.  Mansfield, 
[102  L.  T.  89— C.  A. 

VII.  INVESTMENTS. 

8.  Trust  for  Sale — Power  to  Petain — Trustees 
not  Agreeing  as  to  Petention—'-  Company  in  the 
United  Kingdom,"  —  Company  Pegistered  in 
England  Operating  Abroad.'] — Where  stocks  and 
shares  are  bequeathed  to  trustees  upon  trusts 
for  sale  and  conversion  and  reinvestment,  with 
power  to  retain  permanently  any  investments 
existing  at  the  testator's  death,  and  the  trustees 
cannot  agree  as  to  the  retention  of  any  such 
investment,  the  investment  must  be  sold. 

The  expression  "companies  iu  the  United 
Kingdom "  in  an  investment  clause  covers  a 
company  registered  under  the  Companies  Acts 
and  having  its  head  office  and  directorate  in 
England,  whose  property  and  undertaking  is  in 
a  foreign  country. 
In  re  Hilton.  Gibbes  r.  Hale-Hinton,  [1909] 

[2  Ch.  548  ;  79  L.  J.  Ch.  7  ;  101  L.  T.  229  ;  1 7 
Manson,  19— Neville,  J. 

VI II.  PRACTICE. 

■  See  also  Executors.  No.  17  :  Practice. 
No.  20. 

9.  Vesting  Order— Infaid—Stoch  Invested  in 
Joint  Kames  of  Infant  and  Another  Person — 
Infant  Beneficially  Entitled  thereto — Trxistee 
Act,  1893  (56  &  .57  Vict.  c.  53),  s.  35,  .sub-s.  1 
(ii.)  {iL)— Infants  Propcrti/  Act,  1830  (11  Geo.  4 
i:  1  Will.  i'c.  OS),  s.  ■62— Trustee  Extension  Act, 
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VUI.  Practice— r'(/w^//(«w7. 
1852  (15  &  10  Vict.  c.  55),  s.  3.]— Certain  stock 
to  which  an  infant  was  beneficially  entitled  had 
been  invested  in  the  joint  names  of  himself  and 
another  person. 

Held — that,  notwithstanding  the  difference 
between  the  language  of  sect.  35  (1)  (ii.)  («■/)  of 
the  Act  of  1893  and  that  of  sect.  3  of  the 
Trustee  Extension  Act,  1852,  the  Court  had 
jurisdiction  to  make  an  order  vesting  the  right 
to  transfer  or  call  for  a  transfer  of  the  stock  in 
the  infant's  guardian. 

7n  re  Ilanvood  ((1882)  20  Ch.  D.  536)  and 
7n  re  Barnctfs  Edatc  ([1889]  W.  N.  216  ;  61 
L.  T.  67t;)  api)roved. 

Decision  of  Joyce,  J.,  reversed. 
Ix    KE   Dehaynin  (Infants),   [1910]    1   Ch. 

[223  ;  79  L.  J.  Ch.  131  ;  101  L.  T.  703— C.  A. 

10.  Settlement — Action  for  Ad  iii  hi  id  rat  ion  — 
('oiiijjromiso  —  Fund  Carried  to  Separate 
Arroiuit.] — In  the  compromise  of  an  action  by 
the  mortgagee  of  a  life  interest  under  a  settle- 
ment against  the  trustees  for  administration,  it 
was  agreed  (_inter  alia')  that  certain  funds  subject 
to  the  trusts  of  the  settlement  be  paid  into  court 
by  the  trustees  to  an  account  entitled  "  The 
shares  of  the  P.  Company  and  its  incumbrancers, 
subject  to  the  life  interest  of  H.  and  her 
mortgagee." 

Held — that  the  carrying  over  to  the  separate 
account  was  not  equivalent  to  a  transfer  of  the 
stocks  and  securities  or  payment  of  tlie  proceetls 
thereof  by  the  trustees  to  the  company. 

Thorndike  v.  Ili/nt  ((1859)  3  De.  G.  &  J.  503) 
distinguished. 

Decision  of  Neville,  J.  ( [1910],  W.  N.  163  : 
79  L.  J.  Ch.  640 ;  103  L.  T.  131)  afhrmed. 
Cloutte  v.  Storey,  [1911]  1  Ch.  18;   [1910] 
[W.  N.  250;  103  L.  T.  617— C.  A. 

IX.  RESULTING  TRUST. 

See    Husband    and    Wife,    No.    10 : 
Pkactice,  No.  20. 

X.  TRUSTS  FOR  SALE,  ETC. 

See  also  EXECUTOKS,  No.  17. 

11.  I'rust  to  Convert  Eealtij — Uleetion  to  Re- 
convert— Subject  of  the  Trust  a  Bemainder.] — 
Mere  lapse  of  time  without  conversion  being 
effected,  if  unexplained,  coupled  with  slight 
reasons  for  permanent  retention  as  land,  may 
give  rise  to  the  inference  that  it  was  the  intention 
of  the  person  absolutely  entitled  to  a  remainder 
the  subject  of  a  trust  for  conversion  to  retain 
such  remainder  unconverted. 

Smith    v.    Gumbleton,    5i    Sol.    Jo.    181— 
[Neville,  J. 
Reversed  on  appeal  (see  [1910]  W.  N.  72)— 
C.  A. 

12.  Power  of  Gratiting  Leases — "  Buildv7ig  or 
Other  Leases'' — Uno2)e)ted  Mines.'] — The  testa- 
trix, who  was  the  owner  or  part  owner  of  coal 
mines,  some  of  which  were  unopened,  by  her 
will,  in  which  there  was  no  express  reference  to 


mines,  eiu[)owerc(-l  lier  trustees,  whilst  any  of  lier 
real  or  leasehold  estate  remained  unsold,  to  let 
and  manage  and  to  join  with  any  other  person 
or  jjersons  in  letting  and  managing  all  such  part 
or  parts  thereof  as  for  the  time  being  remained 
unsold,  and  she  also  empowered  her  trustees  "  to 
grant  any  building  or  other  leases  thereof  or  of 
any  part  thereof  for  such  term,  at  such  rents, 
and  upon  such  conditions"  as  they  might 
think  fit. 

Held — that  although  the  trustees  had  power 
to  join  with  the  other  parties  entitled  in  granting 
leases  of  mines  already  opened,  they  had  no 
power  to  join  in  the  granting  of  leases  of 
unopened  mines. 

Cletjij  V.  Bowland  ((1860)  L.  11.  2  Eq.  ItiK) 
followed  ;  Bali/  v.  Beckett  ((1857)  24  Beav.  1 1 1) 
not  followed. 
In  re  Baskerville.  Baskerville  r.  Basker- 

[ville,  [1910]  2  Ch.  239  ;  79  L.  J.  Ch.  087  ; 
103  L.  T.  90  ;  26  T.  L.  R.  584— Joyce,  J. 
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UNLAWFUL  ASSEMBLIES. 

See  Criminal  Law  and  I'rocedl're. 

USURY. 

Sec  Money  and  Money-lending. 
VACCINATION. 

S:e  PiTBLic  Health. 

VAGRANCY. 

Sec  Criminal  Law  :  I'ouu  Law. 
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VALUERS   AND 

APPRAISERS. 

[No  paragraphs  iu  this  -sol.  uf  the  Digest.] 


VENDOR  AND  PURCHASER. 

iScf  Sale  ok  Land. 

VETERINARY    SURGEONS. 

See  .MEi>lf:iXE,  \U. 


WASTE. 

See   Real  pEOPERxr  ;    Settlements  ; 
Trusts. 

WATERMAN. 

See  Metropolis;  "Waters  and  Water- 
courses. 
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VOIDABLE  ASSIGNMENTS, 
CONVEYANCES,  AND 
SETTLEMENTS. 

See  Bankruptcv. 


VOLUNTARY    ASSOCIA- 
TIONS. 

Ser  ('II A  urn  Es  ;  Clubs, 


III. 


In   CiENERAL 

Rivers. 

(</)  Ovvnersliip  of  Snil 
(No  paragraphs  in  litis  vol.  of  tlie  Digest.] 
(y)  Pollution 

(i.)     Manufarturing  liefiise 
[No  paragraph.';  in  thi.s  vol.  of  tht^  Pi.uest.] 

(ii.)   Sewaijc      .        .         .        . 

(iii.)  Procedvi-e .         .         . 
[No  paragraphs  in  this  vol.  o;  ilie  Piye.st.] 
(r)  Repairing  Banks,  etc. 
[No  paragraphs  in  this  vol.  of  the  Digest.] 
(r/)  Rights  of  Riparian  Owners 
((^')  River  Thames     .        .        .         . 

Seashore. 
(jt')  In  General         .        .         .         . 
iNo  ]  prnpraphs  in  Ihis  vol.  of  the  Digest.] 
(//)  Rights  over  Foreshore 
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Sfe  also  Crown  Practice  ;  Fisheries  ; 
Highways,  Nos.  2,  7  ;  Sewers  and 
Drains  :  Shippinu,  XV. 


VOLUNTEERS. 

See  Royal  Forces. 


WAGES. 


.Master  and  Servan'i 


WAREHOUSES  AND 

WAREHOUSING. 

See  Bailment.  NH.  1  ;  Carriers,  Xo.  2. 


WARRANTIES. 

See  Auctions;  Carriers,  No.  1  :  Food 
AND  Drugs  ;  Sale  of  Goods. 


I.  IN  GENERAL. 

1.  '^Watercourse''  —  lieserfathm  in  Lease — 
Aatural  Stream  Conveyed  jiarthj  tli  rouijli  Citlrert 
— Oiimershijf  of  Culvert — L'lah'd'ity  to  Iteep  in 
Repair. ^^ — A  lease  of  lands  reserved  to  the  lessor, 
for  his  exclusive  use  and  benefit,  inter  alia, 
"rivers  and  rivulets,  lakes,  pools,  water,  and 
water-courses,  and  roads,  with  all  necessarj' 
power  and  dominion  over  the  same,  with  power 
to  the  lessor  to  divert,  embank,  and  apply  the 
said  rivers,  ....  water,  and  water-courses,  as 
the  lessor  should  see  convenient  or  expedient  to 
direct  and  appoint."  Four  natural  streams  con- 
verged at  a  point  near  the  middle  of  the  demised 
lands,  and  were  conveyed  thence  by  an  artificial 
channel  or  culvert.  There  was  no  covenant  in 
the  lease  imposing  the  obligation  to  keep  this 
culvert  in  repair  upon  either  lessor  or  les.see,  but 
there  were  covenants  by  the  lessee  at  the  end  of 
the  term  to  deliver  up  the  premises,  and,  inter 
alia,  "all  water-courses"  in  good  repair  and 
condition. 

Held — that  the  culvert  was  reserved  to,  an<l 
was  the  property  of,  the  lessor,  who  was  there- 
fore as  regards  the  lessee,  who  occupied  the 
position  of  an  adjoining  owner,  bound  to  main- 
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r.  In  General — Conthivrd. 

laiu  the  culvert  iu  such  a  state   of  repair  as 

would  prevent  damage  to  the  lessee  by  flooding. 

Decision  of  Div.  Ct,  reversed. 
Anderson  v.  Cleland,  [1910]  2  I.  E.  3B1— 
[C.A.,  Ireland. 
II.  RIVEKS, 

S<:c  (dso  FiSHEEIES.  No.  6. 
(a)  Ownership  of  Soil. 

[Xo  iiarnyraiilis  in  tliis  vol.  of  the  Digest..] 

(b)  Pollution. 

(i.)   MlOUlfdCtUl-DKI   licfiixo. 
[No  paragi-.nphs  in  this  vol.  of  the  Digest.] 

(ii.)  Sewage.  j 

See  alw  Xo.  7,  infra. 

2.  Load  Anthoritij — Deter iornt\n(j  the  Purity 
of  the  Water — Injunction — \]'orhi  Preventinq 
'Pollntion—PnhUc  Health  Act,  1875  (38  &  39  Vict. 
c.  5.5),  !t,  17.] — An  injunction  having  been 
granted  by  Kekewich,  J.  ([1908]  2  Ch.  551  ;  77 
L.  J.  Ch.  836  ;  98  L.  T.  310  ;  72  J.  P.  20  ;  2i 
T.  L.  R.  126),  restraining  the  defendants  from 
conveying  sewage  or  filthy  water  into  a  river 
until  the  sewage  or  water  was  freed  from  all 
noxious  matter  such  as  would  deteriorate  the 
purity  of  the  water  in  the  river,  the  Court  of 
Appeal  discharged  the  injunction  on  it  being  ' 
shown  that  the  state  of  things  existing  at  the 
date  of  the  judgment  had  been  changed  by  the 
permanent  works  of  the  defendants,  and  that 
there  was  no  longer  any  Ijreach  of  sect.  17  of  the 
Public  Health  Act,  1875,  the  defendants  under- 
taking to  use  their  best  endeavours  to  prevent 
any  recurrence  of  such  breach,  and  paying  the 
costs  of  the  appeal. 
Attorney-General    t.  Birminqham,  Tame 

[AND  Kea  Drainage  Board,  [1910]  1  Ch. 

48  ;  79  L.  J.  Ch.  137  ;    101  L.  T.  796  ;    74 

J.  P.  57  ;  26  T.  L.  R.  93  ;  54  Sol.  Jo.   198  ;  8 

L.  G.  R.  110— C.  A. 

3.  Local  Authority — Liability — "  Causing  or  1 
Suffering  " — Lea  Cotiservancri  Acts,  1868  (31  &  i 
32' Vict.  c.  cliv.),  s.  92  ;  and  1900  (63  &  64  Vict. 
c.  cxvii.),  s.  28.] — Where  a  person  has  acquired 
the  right  to  send  sewage  into  the  sewers  of  a 
local  authority,  and  that  sewage  passes  into  a 
river,  the  local  authority  cannot  be  convicted  of 
causing  or  suffering  the  sewage  to  pass  into  the 
river. 

J?.  V.  Staines  Local  Board  ((1889)  60  L.  T. 
261)  and  Thames  Conxerrafors  v.  Gravesend  Cor- 
poration (II.  (e),  infra}  followed. 

Kirliheaton   District   Local   Board  v.  Ainley 
([1892]  2  Q.  B.  274)  distinguished. 
Waltham    Holy    Cross    Urban    District 

[Council  v.  Lea  Conservancy  Board,  103 

L.  T.  192  ;   74  J.  P.  253  ;   26  T.  L.  R.  483  ;   8 
L.  G.  R.  579— Div.  Ct.  i 
i 

4.  "  Stream  " — Mainly  Used  as  Server — Bivers  I 
Pollution  Prevention  Act,  1876  (39  k.  40  Vict.  | 
c.  75),  ss.  3, 4.]— The  Rivers  Pollution  Prevention  | 
Act,  1876,  makes  it  an  offence  under  sect.  3  to  i 


cause  or  permit  nx\j  solid  or  liquid  sewage 
matter,  and  under  sect.  4  to  cause  or  permit  any 
poisonous,  noxious,  or  polluting  liquid  proceeding 
from  any  factory  or  manufacturing  process,  to 
fall,  flow,  or  be  carried  into  any  stream. 

Held — that  a  watercourse  which  had  been 
covered  over,  channelled,  and  bottomed,  and 
was  virtually  mainly  used  as  a  draii;i  or  sewer, 
was  a  "  stream  "  within  the  meaning  of  the  Act. 
Decision  of  Ct.  of  8css.  (41  Sc.  L.  R.  915) 
affirmed. 

Provost  and   Magistrates  of  Airdrie  r. 

[County  Council  op   Lanark;    Provost 

AND  Magistrates  op  Coatbridge  v.  Same, 

[1910]  W.  N.  92  ;  79  L.  J.  P.  C.  82  ;  102  L.  T. 

437  ;  47  Sc.  L.  R.  508— H.  L.  (Sc). 

j  (iii.)  Procrdi/rr. 

*  [No  paragraphs  in  thig  vol.  of  the  Digest] 

(c)  Repairing  Banks,  etc. 

[Xo  paragraphs  in  this  yol.  of  the  Digest. 

(d)  Rights  of  Riparian  Owners, 

5.  Impounding  of  Water  from  Spring— Flow 
Artificially  Increased — Burden  of  Proof] — 
Where  an  upper  riparian  owner  alleges  that  he 
has  increasetl  by  artificial  means  the  flow  of 
water  from  a  spring,  the  water  of  which  ought 
prima,  facie  to  come  down  to  a  lower  riparian 
owner,  the  onus  of  proving  the  fact  and  amount 
of  such  increase  rests  on  the  upper  riparian 
owner,  and  the  lower  riparian  owneV  ought  not 
as  a  condition  of  enforcing  his  rights  as  such  to 
be  required  to  prove  what  was  the  extent  of  the 
flow  before  the  artificial  means  were  applied. 
Borough  of  Portsmouth  Waterworks  Co. 

[r.  London,  Brighton,  and  South  Coast 

Ry.    Co.,    74   J.    P.    61  ;    26   T.  L.    R.  173— 

Parker,  J. 

6.  Pollution  of  Water  by  Sewage — yuisance— 
Trespass — JVo  Actual  Damage — Injunction.] — 
The  owner  of  land  upon  the  banks  of  a  river  can 
maintain  a  suit  to  restrain  the  pollution  of  the 
water  of  the  river  without  .showing  that  the 
pollution  has  caused  him  actual  damage. 
IsGOED- Jones  j'.'Llanrwst  Urban  District 

[Council,  27  T.  L.  R.  133  ;  55  Sol.  Jo.  125— 
Parker,  J. 
(e)  River  Thames. 

7.  Seicer  Discharging  into  Thames — "  Cause 
or  suffer  to  flow  or  pass" — Local  Saiiitary 
Authority's  own  Sewage  —  Liability  —  Thames 
Conservancy  Act,  1 894  (57  &  58  Vict.  c.  elxxxvii.), 
s.  94.  ] — By  sect.  94  of  the  Thames  Conservancy 
Act,  1894,  "whenever  any  sewage  or  matter  ,  .  . 
is  caused  or  suffered  to  flow  or  pass  into  the 
Thames  or  into  any  tributary,  then  and  in  every 
such  case,  even  though  such  sewage  or  matter 
.  .  .  had  been  lawfully  so  caused  or  suffered  to 
flow  or  pass  before  the  passing  of  this  Act,  the 
conservators"  can  give  notice  to  discontinue 
such  flow  or  passage,  and  if  it  is  not  discon- 
tinued a  penalty  is  provided  by  the  section. 

A  certain  sewer  vested  in  the  respondents 
passed  sewage  into  the  Thames,  and,  although 
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II.  Rivers — Contim/ed. 

notice  was  served    on    the    respondents,    such 

passage  of  sewage  was  not  discontinued. 

Held — that  the  respondents  were  within 
sect.  94:  in  respect  of  sewage  from  their  own 
buildings,  but  not  in  respect  of  sewage  coming 
from  private  premises,  which  found  its  way  into 
the  Thames  through  such  sewer. 

11.  V.  Staines  Local  Board  ((1889)  60  L.  T. 
261)  followed. 
Thames  Conservators   r.  Gravesend  Cor- 

[PORATION,  [1910]    1    K.  B.  442;   79    L.  J. 

K.  B.  331  ;    100  L.  T.  964  ;    73  J.  -P.  381  ;  7 
L.  G.  R.  868— Div.  Ct. 

ITT.  SEASHORE. 

(a)  In  General. 

[Xo  paragvaphs  in  this  vol.  of  the  Digest.] 

(b)  Rights  over  Foreshore. 
See  Local  Government,  No.  18. 


WATERWORKS. 


1.  In  General    ,       ,       .        . 
II.  Charges  for  Water     . 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

III.  Compensation  Water  . 

jKo  paragraplis  in  this  vol.  of  the  Digest.] 

IV.  Dividends        .... 

[Xo  paragraplis  in  this  vol.  of  the  Digest] 

V.  Supply  op  Water  .       , 
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See  also  Metropolis  ;  Railways  and 
Canals  ;  Waters  and  Water- 
courses.. 

I.  IN  GENERAL. 

1.  Ultra  Vires  —  Special  Act  —  Purchase  of 
Land — Ohtalning  New  Water  Suppli/ — Sinhing 
a  Well — 4  Edw.  7,  c.  cc. —  Waterioorhs  Clauses 
Act,  1847  (10  &  11  Vict.  c.  17),  s.  12.]— In  1904 
a  water  company  obtained  a  further  Act.  The 
Act  recited  that  it  was  expedient  that  the 
company  should  be  empowered  to  construct 
additional  waterworks.  It  recited  the  deposit 
of  plans,  incorporated  (by  sect.  3)  the  Water- 
works Clauses  Act,  1847,  in  general  terms 
defined  (by  sect.  4)  the  waterworks  to  be  the 
works  authorised  by  the  company's  earlier  Acts 
and  the  present  Act;  and  then  proceeded  (by 
sect.  5)  to  empower  the  company  to  acquire 
additional  lands  not  exceeding  a  certain  acreage 
anywhere  within  their  limits  of  supply,  and  (by 
sect.  6)  to  construct  a  further  reservoir  in  a 
different  part  of  the  company's  area.  Section  10 
provided  that  the  company  might  by  agreement 
acquire  and  hold  for  the  purposes  of  the  water 
undertaking  additional  lands  within  the  limits 
of  supply  not  exceeding  fifteen  acres,  and  might 
on  such  lands  execute  for  the  purposes  of,  or  in 
connection  with,  the  waterworks,  any  of  the  works 


and  exercise  any  of  the  powers  mentioned  in  or 
conferred  by  sect.  1 2  of  the  Waterworks  Clauses 
Act,  1847.  In  purported  exercise  of  the  powers 
conferred  on  them  by  that  section  the  water 
company  acquired  a  piece  of  land  six  miles  awaj' 
from  their  reservoir,  but  within  the  limits  of 
supply,  and  commenced  to  sink  a  well  there  for 
the  purpose  of  obtaining  a  new  water  supply  to 
the  reservoir. 

Held— that  the  Act  had  conferred  upon  the 
company  the  right  to  execute  the  works  and 
exercise  the  powers  mentioned  in  or  conferred  by 
sect.  12  of  the  Waterworks  Clauses  Act,  1847, 
upon  lands  within  the  limits  of  supply,  including 
the  sinking  of  wells  at  any  place  at  which  a  well 
was  proper  and  necessary  in  connection  with  the 
reservoir  and  waterworks  undertaking  authorised 
by  the  Act,  and  that,  therefore,  that  which  the 
company  were  doing  was  not  ultra  vires. 

Decision  of  C.  A.  (101  L.  T.  6.')1  ;  74  J.  P.  1  ; 
8  L.  G.  R.  15)  affirmed. 
Attorney-General  v.  Barnet  District  Gas 

[and  Water  Co.,  102  L.  T.  .^-.46  ;  74  J.  P. 
193  ;  54  Sol.  Jo.  457  ;  8  L.  G.  R,  499— H.  L. 

IT.  CHARGES   FOR  WATER. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

III.  COMPENSATION   WATER. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  DIVIDENDS. 

[Ko  paragraphs  in  this  vol.  of  the  Digest.] 

V.  SUPPLY  OF  WATER. 

2.  Domestic  Purposes — Affixing  Pipe  Without 
Consent  —  Teniporari/  Purpose  —  Waterworlis 
Clauses  Act,  1863  (26  &  27  Vict.  c.  93),  ss.  18, 19.] 
— A  dairyman  using  water  supplied  by  a  water 
company  for  washing  a  milk  float  or  cart  used 
by  him  in  his  business  uses  the  water  for  "other 
than  domestic  purposes  "  within  sect.  18  of  the 
Waterworks  Clauses  Act,  1863. 

Using  the  water  for  washing  a  yard  used  for  a 
trade  and  made  dirty  by  such  trade  is  using  the 
water  for  a  trade  purpose. 

The  fixing  of  a  temporary  hose  pipe  to  a 
service  or  communication  pipe  without  the  con- 
sent of  the  water  company  is  an  offence  under 
sect.  19  of  the  Waterworks  Clauses  Act,  1863, 
and  is  in  the  same  position  as  the  making  of  a 
permanent  fixing  ;  and  it  makes  no  difference 
that  the  water  is  used  for  a  domestic  purpose. 
Cambridge  University  and  Town  Water- 
[woRKs  Co.  V.  Hancock,  103  L.  T.  562  ; 
74  .1.  P.  477  ;  8  L.  G.  R.  1018— Div.  Ct. 

3.  Water  Compantj — Consumer — Service  Pipe 
—llight  to  Jhrak  ' I'p  Parewent  of  Street- 
Waterworks  Clauses  Act,  1847  (10  &  11  Vict. 
('.  17),  ss.  48,  49,  52.] — A.,  the  owner  of  a  house 
and  land  within  the  borough  of  the  defendant 
corporation,  was  supplied  with  water  for  his 
premises  through  a  private  service  pipe  con- 
nected with  the  mains  of  a  water  company 
serving  the  district.  This  service  pipe  was  laid 
for  a  considerable  distance  along  a  road  vested 
in  the  defendants  as  the  highway  authority,  but 
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V.  Supply  ofWater — Cnntinved. 
the  soil  of  which  belonged  to  A.  ITe  entered 
into  an  arrangement  with  the  plaintiff,  a 
neighbouring  owner,  to  allow  the  plaintiff  to 
obtain  a  supply  fi'om  the  same  company  by 
tapping,  with  their  consent,  his  service  pipe. 
For  the  purpose  of  making  the  necessary  con- 
nection the  plaintiff  commenced  to  break  up  the 
pavement  of  the  road  between  his  property  and 
A.'s  service  pipe.  The  defendants  by  their 
servants  obstructed  the  plaintiff's  workmen,  and 
tlie  plaintiff  brought  an  action  and  moved  for  an 
injunction  to  restrain  siirli  inlerference.  The 
defendants  contended  that  the  plaintiff's  right 
to  break  up  the  road  was  limited  by  sect.  52  of 
the  Waterworks  CFanses  Act,  1847,  to  so  much  of 
it  as  lay  "  lietween  the  pipe  of  the  undertakers 
and  his  house,  l)uilding,  or  premises  "  ;  and  that 
A.'s  service  pipe  was  not  a  "pipe  of  the  under- 
takers." 

Held — that  the. indirect  connection  by  means 
of  A.'s  pipe  between  the  plaintiff's  premises  and 
t  he  company's  main  was  sufficient  to  bring  the 
case  within  sect.  52,  and  that  the  plaintiff  was 
entitled  to  break  up  the  roadway. 
Pearson  v.  Tenterden  Corporation,  74  J.  P. 
[405 — Joyce,  J. 

4.  Cod  of  Eepair  of  Commumeation  Pipe — 
Threat  to  Cut  off  Supply — Dures>> — Bight  to 
Recover  Cost  of  Bepair — Ownership  of  Pipe — 
Onus  of  Proof — Waterworlis  Clauses  Act,  1847 
(10  Vict.  c.  17),  ss.  28,  44,  48-52.]— The  plaintiff, 
having  received  a  notice  from  the  defendants, 
the  local  water  company,  threatening  to  cut  off 
his  water  supply  if  he  did  not  within  forty-eight 
liours  repair  a  leak  in  the  communication  pipe 
by  which  his  house  was  supplied,  had  "the  pipe 
repaired  and  subsequently  sued  the  defendants 
for  the  sum  expended  on  its  repair  as  money 
jiaid  under  duress.  There  was  no  evidence  to 
show  to  whom  the  communication  pipe  belonged, 
or  by  whom  and  under  what  statutory  provisions, 
if  any,  it  had  been  laid  down. 

Held — that  the  plaintiff  having  failed  to 
prove  that  the  pipe  was  the  property  of  the 
defendants  or  that  the  sum  expended  was  really 
payable  by  them,  could  not  recover  that  sum  as 
money  paid  under  duress. 
Parnell  r.  Portsmouth  Waterworks, 
[8  L.  G.  R.  1029— Div.  Ct. 
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WAYS. 

See  Easements  ;  Highways. 


WEIGHTS  AND  MEASURES. 

COL. 

T.  Inspectors     ....  64() 

[No  par.agraplis  in  thi.s  vol.  of  the  Digest.] 

IT.  Sale  of  Coal       ....    040 

[Xo  p.iragvaphs  in  tlii.s  vol.  of  the  Digest.] 


III.  Weighino    and    Weighing 

Machines        .       .        .       . 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IV.  Measures      .       .       .       .       , 

V.  Miscellaneous     .        .        .        . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

See  also  Food  and  Drugs. 

I.  INSPECTORS. 

(No  paragraphs  in  this  vol.  of  llic  Digest.] 

II.  SALE   OF   COAL. 

[No  paragraph.s  in  this  vol.  of  the  Digest.) 

IT  I.  'WEIGHING  AND  "WEIGHING 
MACHINES. 

[No  para,i;raiihs  iu  this  vol.  of  the  Digest,] 


IV.  MEASURES. 

1.  Umtamped  Measure — j\[ilk  Can — Used  as 
Measure — Weights  and  Measures  Act,  1878  (41  & 
42  Vict.  c.  49),  s.  29.]— The  respondent  was 
charged  with  using  for  trade  an  unstamped 
measure,  and  the  facts  proved  were  as  follows  : 
The  respondent  was  a  milk  carrier,  and  in  the 
course  of  delivering  milk  he  took  a  can  and 
placed  it  to  the  tap  of  a  churn,  from  which  the 
milk  was  drawn  directly  into  it.  He  then  left 
the  can  with  the  milk  in  it  on  a  doorstep,  it 
having  apparently  been  ordered  by  a  purchaser. 
An  inspector  then  asked  the  respondent  what  he 
had  delivered,  and  the  respondent  replied:  "A 
pint  of  milk."  The  can  was  not  stamped  as  a 
measure,  but  was  of  the  correct  capacity,  viz.. 
one  pint,  when  the  lid  was  not  closed,  and  the 
respondent  gauged  the  quairtity  of  milk  by 
filling  the  can  as  nearly  as  possible  to  the  brim. 

Held — that  the  respondent  had  committed 
the  offence  charged. 

Robinson  r.  Golding,  103  L.  T.  248  ;  74  J.  P. 
[335  ;  8  L.  G.  R.  828— Div.  Ct, 

V.  MISCELLANEOUS. 

[No  paragraphs  in  this  vol.  of  the  Digest] 


WESTERN  AUSTRALIA. 

See  Dependencies  and  Colonies. 
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See  Master  and  Servant  ;  Shipping 
AND  Navigation. 


WILD   BIRDS    PROTECTION. 

See  Animals. 
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WILLS. 

COL. 

I.  Testamentary  Capacity    .        .    642 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

II.  Execution. 

(a)  Attestation  ....  642 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(_h)  Generally  ....  642 
[No  ijar;if.'iaiihs  h\  this  vol.  of  the  Digest] 

(c)  Signature  of  Testator  .  .  642 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(_d)  Soldiers'  and  Seamen's  Wills  642 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(fl)  Testamentary  Documents  .  642 
[    0  paragraphs  in  this  vol.  of  the  Digest.] 

Ill    Incorporation  of  Documents  .    643 

IV.  Eevocation 

(«)  Destruction  ....  643 

(J)  Generally  .  .  643 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)    Revocation  of  Gift        .        .  643 

V.  Alterations  and  Erasures       .  644 
VI.  Mistake  and  Ambiguity. 

(a)  Ambiguity  .  .  .  .644 
[No  paragraphs  in  this  vol.  of  the  Digest.  ] 

(b)  Clerical  Error  .  .  .644 
[No  paragraphs  in  this  vol.  of  the  Digest] 

(o)   Evidence  of  Intention  .        .  644 

(d}  Misdescription  .  .  .  644 
[No  paragraphs  in  this  vol.  of  the  Digest] 

(e)   Mistake  of  Fact     .        .        .  644 
VII.  Construction  and  Interpreta- 
tion OF  Terms    .        .        .  64.5 
VIII.  Secret  Trust        .        .        .        .649 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  Election 649 

X.  Ademption 649 

XI.   SATISFACTION 650 

XII.  Hotchpot 650 

XIII.  Substitutional  Gift  .        .        .650 

[No  paragraphs  in  this  vol.  of  the  Digest] 

XIV.  Class  Gifts 650 

XV.  Lapse 651 

XVI.  Absolute  Gift      .        .        .        .652 

XVII.  Conditions. 

(«)   Condition      Precedent       or 

.    Subsequent        .        .        ,     652 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Contingent  Gift  .  .  652 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Forfeiture     .         ,         .         .652 

(d)  Heirlooms     ....     653 

(e)  Name  and  Arms  Clauses  .  653 
(/)  Kestraint  of  Marriage  .  .  653 
Q/)    General        .        .        .        .653 

XVIII.  Vesting 654 

XIX.  Divesting 655 

[No  paragraphs  in  this  vol.  of  the  IMgest.] 
y.d. 


XX.  Perpetuities    and    Remote- 


XXI.  Creation  of  Estate  Tail     . 

XXII.  Directions  to  Trustees. 
(«)   Investment  Clause     . 
(i)  Maintenance 
(c)   Miscellaneous    . 

[No  paragraphs  in  this  vol.  of  the  Digest] 
(<Z)  Precatory  Trusts 
XXIII.  Conversion. 

(a)  Leaseholds 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

(b)  Power  of  Postponement     . 

(c)  Tenant  for  Life  and  Re- 
mainderman . 

XXIV.  Payment      of     Debts     and 
Legacies. 

(a)  Abatement 

(&)  Apportionment  . 
[No  paragraphs  in  this  vol.  of  the  Digest.] 

'(c)  Charge  on  Real  Estate 
[No  paragraphs  in  this  vol.  of  the  Digest] 

(<f)  Exoneration  of  Mortgaged 
Property 
[No  paragraphs  in  this  vol.  of  the  Digest] 

(e)  Interest  on  Legacies  . 

XXV.  Survivorship    .... 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

XXVI.  Exercise  op   Power  of  Ap- 
pointment 


XXVII.  Annuities  . 
XXVIII.  Charitable  Bequests 
XXIX,  Conditional  Will  . 

XXX.  Mutual  Wills 
XXXI.  Conflict  of  Laws  . 
XXXII.  Miscellaneous 
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See  also  Charities  ;  Death  Duties  ; 
Descent  and  Distribution  ;  Exe- 
cutors ;  Gifts,  No.  2  ;  Per- 
petuities ;  Powers  ;  Real  Pro- 
perty, No.  1  ;  Settlements  ; 
Trusts, 

TESTAMENTAEY  CAPACITY, 

[No  paragiaphs  m  this  vol.  ot  the  Digest.] 


II.  EXECUTION. 

(a)  Attestation. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(b)  Generally. 

[No  paragraphs  in  this  vol.  of  the  Digest] 

(c)  Signature  of  Testator, 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Soldiers'  and  Seamen's  Wills, 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Testamentary  Documents. 

[No  paragraphs  in  this  vol.  of  the  Digest.  ] 
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III.  INCORPOKATION  OF  DOCUMENTS. 

1.  List  of  Names  and  Amounts — No  Words  of 
Gift  —  Admission  to  Prolate  —  Testamentary 
Document^ Animus  testandi —  Construction.']— 
C.  B.  made  his  will,  and  afterwards  signed  a 
document  containing  simply  a  list  of  names  and 
a  sum  of  money  opposite  each,  the  signature 
being  attested  by  two  witnesses.  The  document 
was  admitted  to  probate  as  a  codicil  to  the  will. 

Held — that,  having  been  admitted  to  probate, 
the  Court  must  treat  the  codicil  as  a  testamentary 
document,  and  that,  in  the  absence  of  evidence 
to  the  contrary,  it  was  to  be  construed  as  a  gift 
to  each  person  of  the  amount  standing  opposite 
to  his  name. 

In  re  Baerance,  B arrange  r.  Ellis.  [1910J 

[2  Ch.  419  ;  79  L.  J.  Ch.  544  ;  103  L.  T.  104  ; 

54  Sol.  Jo.  651 — Parker,  J. 

2.  List  of  Names  and  Amounts — Admission  to 
Probate — Void  for  Uncertainty.] — J.  C,  having 
some  years  previously  made  a  will,  on  the  day  of 
his  death  dictated  a  document  which  consisted 
of  a  list  of  names  of  certain  persons  with  sums 
of  money  written  after  each,  signed  by  J.  C, 
the  signature  being  attested  by  two  witnesses. 
This  document  was  admitted  to  probate  as  a 
codicil  to  J.  C.'s  will. 

Held — that  the  codicil  was  void  for  uncer- 
tainty. 

In    re    Campsill,  Eeading    v.    Hinde,   128 
[L.  T.  Jo.  548— Eve,  J. 

IV.  REVOCATION. 

(a)  Destruction. 

3.  Will  Torn  uj) — Afterwards  Pieced  Together 
— No  Intention  to  Revolie.] — A  will  which  had 
been  in  the  possession  of  the  testatrix,  who 
referred  to  it  two  months  before  her  death,  was 
after  her  death  found  torn  up  and  pieced  together 


Held  (all  parties  interested  consenting) — that 
on  the  facts  there  was  no  presumption  of  revoca- 
tion and  that  the  will  might  be  pronounced 
for. 

In  the  Estate  op  Mackenzie,  [1909]  P.  305  ; 
[79  L.  J.  P.  4  ;  26  T.  L.  R.  39— Deane,  J. 


(b)  Generally. 

[Ko  paragraphs  in  this  vol.  oi  the 

(c)  Revocation  of  Gift. 
See  also  Gifts,  No.  2. 


4.  Substitution  of  Executor  by  Codicil — Besi- 
duary  Gift  to  Former  Executor.] — A  testator 
bequeathed  to  B.,  his  executor,  if  he  should 
prove  the  will,  and  in  addition  to  any  other 
benefit  to  which  he  might  be  entitled  under  the 
will,  the  sum  of  £1,000.  And  the  testator  also 
gave  one-third  of  the  residuary  proceeds  of  his 
estate  to  B.  By  a  codicil  to  his  will,  the  testator 
appointed  F.  to  be  an  executor  of  his  will  in 
the  place  of  B.,  and  gave  to  him  a  legacy  of 
£200  for  acting  as  such  executor.     And  the 


testator  declared  that  his  will  should  be  construed 
and  take  effect  as  if  the  name  of  F.  were  inserted 
in  his  will  "  throughout,"  instead  of  the  name 
of  B. 

Held — that  there  was  no  revocation  of  the 
residuary  gift  to  B. 

Decision  of  Joyce,  J.  ([1910]   1  Ch.  681 ;  79 
L.  J.  Ch.  110  ;  101  L.  T.  780)  affirmed. 
In  re  Freeman,  Hope  r.   Freeman,   [1910] 

[1  Ch.  681  ;  79  L.  J.  Ch.  678  ;  102  L.  T.  516  ; 
54  Sol.  Jo.  443— C.  A. 

5.  Construction — Charge  on  Lands  Devised — 
Substituted  Devisee — New  or  Additional  Gift — 
Contribution  pro  rata.] — By  will,  a  testator 
devised  the  lands  of  Whiteacre  (including  the 
lands  of  L.)  to  his  younger  son  T.,  charged  with 
another  sum  of  £1,000  in  favour  of  testator's 
daughter,  with  a  similar  gift  over  of  these  lands  in 
favour  of  the  elder  son  G.  in  the  event  of  the  death 
of  the  younger  son  T.  without  issue,  and  testator 
appointed  his  two  sons  G.  and  T.  residuary 
legatees.  By  codicil  testator  provided  as  follows  : 
I  leave  and  bequeath  the  lands  of  L.,  which  are 
left  to  my  son  T.  in  my  will,  to  my  son  G.,  and 
also  leave  him  my  residuary  legatee. 

Held — that  the  effect  of  the  codicil  was 
merely  a  substitution  of  the  elder  son  G.  for  the 
younger  son  T.  as  devisee  of  the  lands  of  L.,  and 
that  he  took  the  lands  of  L.,  subject,  in  conjunc- 
tion with  the  rest  of  the  lands  of  Whiteacre 
originally  devised  to  T.  by  the  will,  to  the  charge 
of  £1,000. 

Lucas  v.  Lucas,  [1910]  1  I.  E.  353— Barton,  J., 

Ireland. 
Y.  ALTERATIONS  AND   ERASURES. 

See  Executors,  No.  14. 
VI.  MISTAKE  AND  AMBIGUITY. 
See  also  VII.,  infra. 

(a)  Ambiguity. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

(b)  Clerical  Error. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(c)  Evidence  of  Intention. 

See  No.  53,  i)ifra. 

(d)  Misdescription. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Mistake  of  Fact. 

6.  Property  of  Testator  Declared  in  the  Will  to 
Belong  to  Others  —  Residuary  Gift.] — E.  L. 
brought  a  moiety  of  the  residuary  estate  of  S.  B., 
to  which  she  was  entitled,  into  the  trusts  of  her 
marriage  settlement.  By  her  will  she  exercised 
a  power  given  to  her,  and  appointed  this  fund, 
with  all  her  other  property,  to  her  husband 
G.  L.  absolutely.  G.  L.  in  his  will  mistakenly 
recited  that  a  moiety  of  the  fund  representing 
this  moiety  was  payable  at  his  death  to  the 
executors  of  J.  B.  P. 

Held — that  G.  L.  had  simply  specified  a 
deduction  from  his  estate  which  was  unnecessary, 
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VI.  Mistake  and  Amhigviitj—fhtdinued. 
and    that    all    the    estate,    after    payment    of 
debts  and  legacies,  was  distributable   amongst 
those  entitled  to  residue. 
In  re  Lee,  Gibbon  v.  Peele,  103  L.  T.  103— 
[Parker,  J. 

VII.  CONSTRUCTION  AND  INTERPRETA- 
TION OF  TERMS. 

See  also  No.  1,  supra;  Nos.  27,  28,  29, 
30,  infra ;  Copyright,  No.  1 ;  Death 
Duties,  Nos.  2, 5, 7;  Eeal  Property, 
No.  4. 

7.  Construction— Gift  of  Income  until  Mar- 
riage—  Gift  over  on  Marriage — Death  of  Legatee 
Unmarried — Absolute  or  Life  Interest. '\ — A  direc- 
tion to  pay  income  to  a  legatee  until  her  marriage 
followed  by  a  gift  over  on  her  marriage,  does  not 
confer  an  absolute  interest  on  the  legatee  in  the 
event  of  her  dying  without  ever  having  been 
married.  The  gift  over  takes  effect  either  on 
death  or  marriage. 

RisMon  V.  Cohh  ((1839)  5  My.  &  Cr.  145) 
distinguished. 

Decision  of  Joyce,  J.  (101  L.  T.  669)  reversed 
In  re  Mason,  Mason -;;.  Mason,  [1910]  1  Ch 

[695  ;  79  L.  J.  Ch.  605  ;  102  L.  T.  514  ;  54 
Sol.  Jo.  425.— C.  A. 

8.  Construction — Will  Speaking  as  at  Death — 
Contrary  Intention— Mills  Act,  1837  (1  Vict. 
c.  26),  s.  24.]— A  testator  by  his  will,  after 
various  bequests,  devised  and  bequeathed  all  his 
real  and  personal  property  to  trustees  upon 
trust  as  to  all  his  stock  and  shares  in  the  L.  &  S.  W. 
■Railway  Company  and  in  the  C.  W.  Company, 
and  all  his  ground  rents,  to  pay  the  income 
thereof  to  G.  during  her  life.  And  the  testator 
declared  that,  if  the  said  stock  and  shares  and 
ground  i-ents  or  any  of  them  should  have  been 
disposed  of  at  the  time  of  his  decease,  his 
trustees  should  invest  such  a  sum  of  money  as 
would,  together  with  any  of  the  said  stock  and 
shares  and  ground  rents  remaining  undisposed 
of,  produce  an  income  of  £300  a  year,  and  hold 
such  investments  upon  the  same  trusts  as  those 
declared  in  respect  of  the  said  stock  and  shares 
and  ground  rents.  Subsequently  to  the  date  of 
his  will  the  testator  had  acquired  further  stock 
in  the  L.  &  S.  W.  Railway  Company  and  other 
ground  rents  to  a  considerable  amount. 

Held — that  a  "  contrary  intention  "  appeared 
from  the  terms  of  the  will  sufBcient  to  take  it 
out  of  sect.  24  of  the  Wills  Act,  and  that  there- 
fore the  gift  of  stock  and  ground  rents  included 
only  those  to  which  the  testator  was  entitled  at 
the  date  of  his  will,  subject  to  the  provision  as 
to  making  up  the  income  to  £300  a  year. 

Decision  'of    Joyce,   J.   ([1910]    W.   N.    36) 
reversed. 
In  re  Alexander,  Bathurst  v.  Greenwood, 

[1910]  W.  N.  94  ;  45  L.  J.  N.  C.  269  ;  128 
L.  T.  Jo.  568— C.  A. 

9.  '■^  For  and  Equally  between"  Statutory  Next 
of  Kin — y^o  Reference  to  Statutory  Mode  of  Dis. 
tribution  —  Equally  per  Capita. J  —  Where  the 


Statutes  of  Distribution  are  referred  to  in  a  will 
merely  for  the  purpose  of  determining  a  class, 
and  there  is  no  reference  to  the  statutory  mode 
of  distribution,  a  gift  "  for  and  equally  between  " 
the  statutory  next  of  kin  must  be  distributed 
equally  per  capita,  and  not  ea^naWj  per  stirpes. 
In  rk  Richards,  Davies  c.  Edwards,  [1910] 
[2  Ch.  74  ;  79  L.  J.  Ch.  500  ;  103  L.  T.  130— 
Eady,  J. 

10.  Comtruction — Gift  of  House  and  House- 
hold Effects — Free  of  Duty— Pecuniary  Legacy 
not  Given  Free  of  Duty — Liability  to  Duty.]— A 
testator  gave  his  house  and  household  effects  to 
his  housekeeper  free  of  duty,  and  he  also  gave  to 
her  an  annuity,  to  be  paid  to  her  monthly  so 
long  as  she  should  live. 

Held— on  the  true  construction  of  the  will 
that  the  gift  of  the  annuity  was  not  subject  to 
the  conditions  attached  to  the  prior  gift,  and 
therefore  the  annuity  was  not  given  free  of  duty 

Johnstone  v.  Earl  of  Harrowby  ((1859)  1  De  G. 
F.  &  J.  183)  distinguished. 
In  re  Howe,   Wilkinson  v.  Febniehotjgh, 

[1910]  W.  N.  190  ;  103  L.  T.  185  ;  54  Sol.  Jo. 
704— Eve,  J. 

11.  Construction— Gift  to  "  Each  of  my  Cousins 
and  their  Sons  and  Daughters  who  shall  be  Living 
at  my  Decease'' — Exclusion  of  Children  of  First 
Cousins  Dead  at  Date  of  the  TFiZZ.]— A  testator 
bequeathed  all  his  property  to  trustees  to  be 
converted  and  held  "upon  trust  to  divide  the 
same  among  each  of  my  cousins  and  their  sons 
and  daughters  who  shall  be  living  at  my  decease, 
such  division  to  be  calculated  in  such  a  manner 
that  each  of  my  first  cousins  shall  receive  five 
times  as  much  as  each  of  their  sons  and 
daughters." 

Held — that,  on  the  true  construction  of  the 
will,  sons  and  daughters  of  first  cousins  who  were 
dead  at  the  date  of  the  will  were  not  entitled 
to  take. 

ParUr  v.  Tootal  ((1865)  11  H.  L.  Cas.  143) 
applied. 

In  re  Hillman,  Ade  v.  Hillman,  103  L.  T. 
[183— Parker,  J. 

12.  Construction — Reddendo  singula  singulis— 
E.rchision  of  Heir-at-Law  by  Imjilication.'] — 
Where  after  gifts  of  annuities  to  certain  persons, 
including  the  heiress-at-law,  a  will  contained 
the  following  clause—"  After  the  death  of  these 
parties  named  in  my  will,  and  if  my  wife  has  no 
children  to  me,  I  give  and  bequeath  to  the  Church 
Representative  Body  all  my  property  in  Clones 
...  for  the  benefit  of  [three  named  parishes] 
.  .  .  They  to  pay  all  my  debts.  .  .  " 

Held,  the  testator  having  died  without  issue, 
that  the  words  "  after  the  death  of  these  parties 
and  if  my  wife  has  no  children  to  me  "  were  to 
be  construed  distributively,  and  that  the  said 
three  parishes  took  an  immediate  estate  in  the 
property  from  and  after  the  testator's  death  sub- 
ject to  the  annuities. 
In  re  Motherwell,  Keane  v.  Motherwell, 

[1910]  1  I.  R.  249  ;  44  I.  L.  T.  148— Barton,  J., 
Ireland. 
21-  2 
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VII.  Construction  and  Interpretation  of  Terms 
— Continued. 

13.  Comtructwn — Gift  to  Wife  ivith  Power  to 
Deprive  Child — Legatee  tahing  Absolutely  or  as 
Trustee.']— V>j  his  will  a  testator  provided  as 
follows  : — "  I  will,  devise,  and  make  over  to  my 
wife  all  real  and  personal  property  which  I  may 
hold  in  A.  or  elsewhere.  I  do  not  wish  to  deprive 
any  of  the  five  children  we  have  of  an  equal 
share  and  share  alike,  but  that  their  mother 
should  have  power  at  any  time  on  their  disobey- 
ing her,  whom  I  leave  as  guardian  over  them,  to 
deprive  them  of  the  whole  or  any  portion  of 
their  share."  He  appointed  his  wife  and 
another  executors.  He  left  a  widow  and  five 
minor  children  surviving  him. 

Held — that  the  testator  gave  the  whole  of  his 
property  to  his  wife  for  life,  and  after  her  death 
to  the  children,  with  power  to  his  wife  at  any 
time  during  her  life  to  deprive  any  child  of  the 
share,  to  which  he  or  she  would  otherwise  be 
entitled  at  their  mother's  death,  for  disobedience. 
Shields  v.  Shields,  [1910]  1  I.  R.  116— 
[Barton,  J.,  Ireland. 

14.  Construction — Gift  to  Children — Power  of 
Appointment  not  exercised  hy  Mother — Joint 
Tenancy  or  Tenancy  in  Common.] — A  testator 
gave  real  and  chattel  real  property  to  M.,  and 
desired  that  what  he  had  left  to  her  "  she  shall 
not  have  power  to  alienate  or  dispose  of  or 
incumber  it  in  any  manner  whatsoever,  but  that 
it  shall  regularly  descend  to  her  children  in  such 
proportion  or  proportions  as  she  may  think  right 
or  proper."  M.  died  without  exercising  the 
power,  leaving  four  children. 

Held — that  the  children  took  as  joint  tenants. 

Welland  r.  Townsend,  [1910]  1   I.  R.  177— 

[Wylie,  J.,  Ireland. 

15.  Constriiction —  Clear  Gift — Subsequent 
Ambiguous  Words.  ] — The  testator,  a  small  farmer, 
having  by  will  left  his  farm  and  its  equipment 
in  clear  and  unambiguous  language  to  his  widow, 
continued  his  will  as  follows  : — "  This — should 
my  son  John  return  from  America  sooner  or 
later  to  give  my  wife,  his  mother,  the  sum  of 
£60,  also  one  half  acre  of  land  and  one  cow's 
grass,  that's  if  he  be  the  owner  or  thinks  well  of 
it,  and  if  not,  she  is  at  liberty  to  sell  to  anyone 
she  likes  after  tendering  to  the  said  John  "  : — 

Held — that  these  words  did  not  cut    down 
or  afEect  the  previous  clear  gift  to  the  widow. 
CONMY  v.  Cawley,  [1910]  2  I.   R.  465— C.  A., 

[Ireland. 

16.  Construction — Devise  to  Wife  ^^  for  her  Use 
and  her  Children'' — Equitable  Joint  Tenancy — 
Tenancy  in  Common.] — A  testator  devised  fee- 
simple  lands  to  his  wife  "for  her  use  and  her 
children,"  and  gave  her  power  to  sell : — 

Held — that  the  widow  was  trustee  for  herself 
and  children  as  equitable  joint  tenants. 

Held  also — that  on  the  sale  of  the  land,  and 
after  the  death  of  the  widow,  the  children  took 
the  proceeds  equally  as  tenants  in  common. 
QuiJTsr  V.  Grttgan,  44  I.  L.  T.  109— Barton,  J., 

[Ireland 


17.  Legacy  to  Bosjjital  to  ^' Found"  Bed.] — 
Where  a  sum  is  bequeathed  to  a  hospital  to 
enable  a  bed,  to  bear  a  specified  name,  to  be  pro- 
vided, the  particular  word  used  by  the  testator — 
whetlier  "found,"  "establish,"  "  endow,"  or  the 
Hke — is  immaterial.  If  the  intention  to  establish 
the  bed  in  perpetuity  can  be  gathered  from  the 
will,  the  amount  bequeathed  must  be  invested 
and  a  bed  maintained  out  of  the  income  so  far 
as  it  will  go.  It  is  not,  however,  necessary  that 
there  should  be  a  new  bed,  if  the  specified  name 
can  be  given  to  an  existing  bed  in  the  hospital. 
Attorney-General  v.  Belgrave  Hospital, 

[1910]   1  Ch.  73;  79  L.  J.  Ch.  75  ;  101  L.  T. 
628  ;  26  T.  L.  R.  40  ;  54  Sol.  Jo.  31— Eady,  J. 

18.  "  Plate  and  Plated  Articles  " — Articles 
Mounted  ivith  Plate.] — The  testator  bequeathed 
to  the  plaintiff  his  "  plate  and  plated  articles." 

Held — that  silver-mounted  mugs   known  as 
"  black  jacks  "  did  not  pass  under  the  bequest. 
In  ke  Lewis,  Prothero    v.  Lewis,   [1910] 
[W.  N.  6  ;  26  T.  L.  R.  145— Joyce,  J. 

19.  "My  Wife  "—Widower  Intending  to  Re- 
marry.] 

Held — on  the  facts  of  the  case,  that  a  bequest 
by  a  widower  to  "my  wife"  was  intended  for 
the  testator's  housekeeper,  whom  he  had  spoken 
of  as  his  wife  but  had  been  prevented  from 
marrying  by  his  last  illness,  and  took  effect  in 
her  favour  accordingly. 

In  re  Brown,  Golding  r.  Brady,  26  T.  L.  R. 
[257  ;  54  Sol.  Jo.  251— Eady,  J. 

20.  "  All  Moneys  Deposited  or  Tnrested  in 
Banks  or  Institutions  or  Owing  to  Mc  " — Consols.'] 
— A  testatrix  directed  that  the  residue  of  her 
effects  should  be  sold  and  that  the  proceeds 
"  together  with  all  moneys  deposited  in  or  invested 
in  any  banks  or  institutions  or  owing  or  due  to 
me  at  the  time  of  my  decease  except  as  herein- 
before provided  for  be  paid  to  the  Governors  of 
St.  Thomas's  Hospital." 

Held — on  the  construction  of  the  will,  that  a 
sum  in  Consols  held  by  the  testatrix  fell  within 
the  bequest  to  the  hosj^ital. 
In    re   Harding  ;   Drew   v.    St.    Thomas's 

[Hospital,  27  T.  L.  R.  102  ;  55  Sol.  Jo.  93— 
Eve,  J. 

21.  ^^  Purchase  Money" — Bonuses  Given  to  th 
Vendor  under  the  Irish  Land  Acts.] — The  per- 
centage or  "  bonus  "  given  by  the  Land 
Commission  under  the  Irish  Land  Acts  to  a 
vendor  selling  under  those  Acts  is  not  part  of  the 
purchase  money  of  the  land  sold,  and  the  expres- 
sion "  purchase  money  "  used  in  a  will  or  codicil 
made  subsequently  to  those  Acts  does  not  of 
itself  include  such  bonus. 

In  re  Oliver  ;   Ramsden   v.  Ramsden,  103 
[L.  T.  422  ;  55  Sol.  Jo.  12— Warrington,  J. 

22.  "  House  and  Farm  " — Two  Farms — Fx- 
trinsic  Evidence — Oral  Instructions  for  a  Will.] 
— A  testator  owned  two  small  farms  near  each 
other  and  worked  together.  He  lived  in  a  house 
on  one  of  them.  By  his  will  he  devised  his 
"  house  and  farm  "  to  X.  There  was  no  other 
disposition  of  his  land. 
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VII.  Construction  and  Interpretation  of  Terms 

—  Continued. 

Held — tliat  "  farm  "  included  each  of  the  two 
small  farms  or  holdings  which  testator  had 
farmed  together. 

Held  also — that  evidence  could  not  be  given 
of  an  oral  statement  made  by  deceased  to  the 
person  who  drew  the  will,  showing  that  by 
"  farm  "  he  meant  both  holdings. 
M'Gonigle  ;•.  M'GONIGLE,  [1910]  1  Ir.  297  ; 
[44  I.  L.  T.  140— Barton,  J.,  Ireland. 

Affirmed  on  appeal,  [1910]  1  I.  R.  300— C.  A. 
Ireland. 

23.  "  Residuanj  Legatee  " — Real  Estate — In- 
tention.']— Prima  facie  "  residuary  legatee  "  refers 
only  to  the  legatee  of  personal  estate  ;  but  the 
context  may  enable  the  Court  to  give  a  wider 
meaning  to  the  words  "  residuary  legatee,"  and 
to  hold  that  the  words  are  wide  enough  to 
embrace  real  estate  which,  in  the  events  which 
have  happened,  is  undisposed  of. 

Pitman  v.  Stevens  (  (1812)  15  East,  505), 
applied. 

In  ee   Geeally,  Teavees   v.    6'Donoghue, 
[1910]  1  I.  R.  239— Meredith,  M.R.,  Ireland. 

VIII.  SECRET  TRUST. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

IX.  ELECTION. 

24.  Poiver  of  Appointment — Appointment  Void 
for  Remoteness — Gift  to  Persons  Entitled  in  De- 
fault of  Appointment.'] — Where  an  appointment 
is  partially  void  as  transgressing  the  ride  against 
the  limitation  of  land  to  an  unborn  child  with 
remainder  to  the  latter's  unborn  child  and  there 
is  a  gift  to  persons  entitled  in  default  of  appoint- 
ment, such  persons  are  not  put  to  their  election. 

In  re  Oliver's  Settlement  ([1905]  1  Ch.  191) 
approved  ;  In  re  Bradshaw  ([1902]  1  Ch,  436) 
overruled. 

Decision  of  Eve,  J.  ([1909]  2  Ch.  450  ;  78 
L.  J.  Ch.  657  ;  101  L.  T.  153  ;  53  Sol.  Jo.  698) 
affirmed. 

In  ee  Nash,  Cook  v.  Feedekick,  [1910]  1  Ch. 
[1  ;  79  L.  J.  Ch.  1  ;  101  L.  T.  837— C.  A. 

See  S.  C.  under  Powees,  No.  8. 

X.  ADEMPTION. 

25.  Specific  Legacy  of  Shares — Change  in  De- 
nomination of  Shares — Saleiy  Curator  Bonis.] — 
A.  by  his  will,  dated  February  11th,  1902,  be- 
queathed to  his  mother,  and  to  three  sisters, 
"  100  £5  shares  of  the  Empire  Guarantee  and 
Insurance  Corporation,  Limited."  By  resolution 
of  the  company  each  of  the  £5  shares  was  in 
1907  divided  into  five  £1  shares.  A.'s  holding, 
which  was  at  that  time  500  £5  shares,  became 
2,500  £1  shares,  for  which  he  received  a  new 
certificate.  A.  became  insane,  and  on  August  18th, 
1908,  B.  was  appointed  curator  bonis  to  A.,  who 
at  that  date  possessed  1,750  £1  shares.  On 
November  19th,  1908,  B.  sold  the  said  shares, 
not  because  the  money  was  required  for  the 
payment  of  A.'s  debts  nor  for  his  maintenance, 


but  because  he  considered  it  imprudent  to  hold 
them.     A.  died  on  November  20tii,  1908. 

Held — that  the  legacies  were  not  adeemed 

either  by  the  sale  of  the  shares  by  the  curator 

bonis  or  by  the  alteration  in  the  form  thereof. 

Macfaulane's    Teustees    r.    Macfaelane, 

[1910]     S.    C.    325;    47    Sc.    L.    R.    266— 

Ct.  of  Sess. 

XI.  SATISFACTION. 

26.  Donatio  mortis  causa — Subsequent  Will — 
Legacy  of  same  Amount.] — There  is  no  presump- 
tion that  a  doimtio  mortis  causd  is  satisfied  by 
the  bequest  of  the  same  amount  in  a  will 
subsequently  executed. 

Jones    V.    Selby    ((1710)    Free.    Chan.    300) 
distinguished. 
Hudson  c.   Spencee.    [1910]  2  Ch.  285  ;    79 

[L.  J.  Ch.  506  ;   103  L.  T.  276  ;  54  Sol.  Jo.  601 
— Warrington,  J. 

XII.  HOTCHPOT. 

See  Powees,  No.  10. 

XIII.  SUBSTITUTIONAL  GIFT. 

[No  paragraphs  in  this  vol.  of  the  Digest.} 

XIV.  CLASS  GIFTS. 

27.  Construction— Real  Estate— Lije  Estate- 
Remainder — Period  of  Ascertainment  of  Class.] 
— A  testatrix,  who  died  in  1893,  having  under 
her  marriage  settlement  a  general  power  of 
appointment  over  real  estate  vested  in  trustees, 
specifically  appointed  it  to  the  trustees  of  her 
will  in  trust  for  her  husband,  who  died  in  1899, 
for  life,  with  remainder  upon  trust  for  E.  L.  M., 
the  wife  of  J.  J.  M.,  during  her  life  or  widow- 
hood, and  after  her  decease  or  remarriage  upon 
trust  for  all  and  every  the  children  of  J.  J.  M.  on 
attaining  twenty-one,  or,  in  the  case  of  daughters, 
previously  marrying. 

At  the  death  of  E.  L.  M.  in  1909  there  were 
four  children  of  her  man'iage  with  J.  J.  M.  who 
had  all  attained  twenty-one.  J.  J.  M.  was  still 
living. 

Held — that  these  four  children  were  alone 
entitled  to  the  proceeds  of  the  sale  of  the  real 
estate  which  was  the  subject  of  the  power  of 
appointment  to  the  exclusion  of  after-born 
children  of  J.  J.  M.  of  any  futiu-e  marriage. 

The  rule  stated  by  Jessel,  M.R.,  in  In  re  Emmet's 
Estate;  Emmet  v.   Emmet  (42    L.   T.  R.  4  ;  13 
Ch.   D.  484,  at  p.   490)  applied  :   Blackman  v. 
Fysh  ([1892]  3  Ch.  209)  distinguished. 
In  ee  Canney's  Teusts,  Mayees  r.  Steoveb. 

[1910]  W.  N.  45  ;  101  L.  T.  905  ;  54   Sol.  Jo, 
214— Eve,  J. 

28.  Legacy  to  "  Next  of  Kin " — Prior  Life 
Estate  —  Time  for  A.?certainment  of  Class  — 
Statute  of  Distributions.] — Where  there  is  a  gift 
to  "next  of  kin,"  or  "nearest  of  blood,"  or  any 
similar  expression,  the  time  at  which  the  class 
is  to  be  ascertained  is  the  death  of  the  testator. 

If  a  testator  makes  a  gift  to  a  tenant  for  life, 
and  "  after  the  death  of  the  tenant  for  life  to  the 
persons  who  shall  then  be  my  relatives  or  my 
next  of  kin,"  apart  from  reference  to  the  Statute 
of  Distributions,  the  class  is  to  be  ascertained  at 
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XI  v.  Class  Gifts— ( 'out i/iued. 

the  death  of  the  tenant  for  life  in  accordance 

with  the  express  language  of  the  testator. 

When,  however,  a  testator,  referring  to  his 
statutory  next  of  kin,  uses  expressions  such  as 
"  the  persons  who  shall  then  be  entitled  by  virtue 
of  the  Statute  of  Distributions,"  the  ordinary  rule 
which  would  have  ascertained  the  class  at  the 
time  the  testator  points  to  is  or  may  be  rebutted, 
because  of  the  necessity  for  any  person,  who 
claims  under  the  gift,  to  prove  his  title  by  virtue 
of  the  Statute  of  Distributions. 

In  re  Xagh,  Prall  v.  BevanX(^lS9i)  71  L.  T.  5) 
applied. 
In  re  Winn,  Brook  r.  Whittok.  [1910]  1  Ch. 

[278  ;   79  L.  J.   Ch.    165  ;    101    L.  T.    737— 
Parker,  J. 

29.  "  3Iy  then  Next  of  Kin  According  to  the 
Statutes  "  ()/  Distriiution — Time  of  Ascertaining 
Class — Artificial  Class.'] — A  testator  left  all  his 
property  upon  trust  {inter  alia)  to  pay  an 
annuity  to  his  Vjrother  and  to  accumulate  income, 
with  remainder  after  his  brother's  death  "  for 
such  person  or  persons  as  shall  upon  the  death 
of  my  said  brother  be  my  then  next  of  kin 
according  to  the  Statutes  "  of  Distribution. 

Held — that  the  persons  entitled  in  remainder 
were  an  artificial  class  composed  of  the  person  or 
persons  who  would  have  been  the  testator's  next 
of  kin  according  to  the  Statutes  of  Distribution 
if  he  had  died  immediately  after  the  death  of  his 
brother. 

In  re  Sttirge   and    Great    Western    By.    Co. 
((1881)  19  Ch.  D.  444)  followed. 
In  re  McFee,  McFee  v.  Toner,  [19101  W.  N. 

[186  ;    79  L.  J.  Ch.  676  ;    103  L.   f.   210— 
Joyce,  J. 

On  appeal,  the  objection  being  taken  that 
Joyce,  J.,  was  wrong  in  deciding  the  case  accord- 
ing to  English  law,  inasmuch  as  the  testator,  it 
was  contended,  was  domiciled  in  Scotland,  it 
was  held  that  there  must  be  an  inquiry  as  to  the 
domicil  of  the  testator,  and  that  the  appeal  must 
stand  over  until  that  question  had  been  deter- 
mined—130  L.  T.  Jo.  32  ;  45  L.  J.  N.  C.  739  ~ 

C.  A. 

XV.  LAPSE. 

30.  Lapse  of  Specific  Beqvest  of  Picture — 
General  Gift  of  Pictures  Except  Specific 
BeqnP!>t  —  General  Gift  of  Besidue  —  "  Not 
Otherwise  Specifically  and  Effectually  Disposed 
(/."] — A  testator  by  his  will  bequeathed  a  par- 
ticular picture  by  E.  to  R.  F.,  and  by  the  follow- 
ing clause  bequeathed  all  his  pictures,  etc., 
"except  and  subject  as  mentioned  in  the  last 
preceding  clause  "  to  trustees  on  certain  trusts. 
In  the  nest  clause  he  disposed  of  all  his  real  and 
personal  estate  "not  otherwise  specifically  and 
efEectually  disposed  of."  E.  F.  predeceased  the 
testator. 

Held — that  the  picture  by  E.  fell  within  the 
residuary  gift  and  not  within  the  general  gift  of 
pictures. 

In  re  Shipley,  Middleton  v.  Newcastle- 

[upon-Tyne  Corporation,  130  L.  T.  Jo.  82 

—Eve,  J. 


XVI.  ABSOLUTE  GIFT. 

See  also  Nos.  7,  13, 15,  stipra. 

31.  l]'ill — Construction — Trusts  hy  Beference 
to  3Iarriagc  Settlement  —  Ultimate  Trust  for 
Testator — Default  of  Issue — Bule  in  Lassence  v. 
Tierney.J — R.  by  his  will  made  in  1854  devised 
and  bequeathed  his  residuary  estate  to  his 
trustees  upon  trust  for  all  his  children  (except 
his  eldest  son)  who  should  survive  him  and 
attain  twenty-one  as  tenants  in  common.  And 
he  directed  that  the  shares  of  married  daughters 
should  go  to  the  trustees  of  their  respective 
marriage  settlements,  and  be  held  on  the  same 
trusts  as  were  in  such  settlements  declared  con- 
cerning the  moneys  thereby  settled  by  the 
testator  upon  such  daughters,  or  such  of  them  as 
should  then  be  subsisting  and  capable  of  taking 
effect. 

R.  died  in  1855,  leaving  C.  (a  married  daughter) 
surviving.  C.  died  in  1909  without  having  had 
issue.  Under  C.'s  marriage  settlement,  the  ulti- 
mate trust  in  default  of  issue  was  for  R.,  his 
executors,  administrators,  and  assigns. 

Held— that  the  share  of  C.  of  the  residue 
devolved,  upon  her  death  without  issue,  upon 
her  legal  representatives. 

Observations    on    the    rule    in    Lassence    v. 

Tierriey  ((1849)  1  Mac.  &  G.  551). 

In  re  Currie's  Settlement;  In  re  Rooper, 

[RooPER  v.  Williams,  [1910]  1  Ch.  329  ;  79 

L.  J.  Ch.  285  ;  101  L.  T.  899  ;   54  Sol.  Jo.  270 

— Joyce,  J. 

XVII.  CONDITIONS. 

See  also  Settlements,  No.  11. 
(a)  Condition  Precedent  or  Subsequent. 

[No  jifiiagiaphs  In  this  vol.  of  Ihe  Digest.] 

(b)  Contingent  Gift. 

[No  paragraphs  in  this  voL  of  the  Digest.] 

(c)  Forfeiture. 

See  also  Settlements,  No.  17. 

32.  Forfeiture  Clatise—'^  Belong  to  or  become 
rested  in  " — Beceirer  hy  Way  of  Equitable  Execu- 
tion—  Order  Directing  Payment  in  Satisfaction  of 
Debt.] — A  forfeiture  clause  in  a  wiU,  to  take 
effect  when  a  life  interest  should  "  belong  to  or 
become  vested  in  "  any  person  other  than  the  life 
tenant,  does  not  take  effect  merely  because  a 
receiver  of  that  interest  is  appointed  with  a 
direction  to  pay  the  income  in  or  towards  satis- 
faction of  a  judgment  debt  and  costs. 

Observations  of  Lindlev,  L.J.,  in  In  re  Potts, 
Ex  parte  Taylor  ([1893]  1  Q.  B.  at  p.  661) 
applied. 

Semhle—ih&t,  if  the  creditor,  being  appointed 
receiver  in  person,  had  collected  and  retained 
money  under  the  order,  the  forfeiture  clause 
might  have  taken  effect. 

In  re  Beaumont,  Woods  r.  Beaumont.  [1910] 

[W.  N.  181  ;  79  L.  J.  Ch.  744  ;  103  L.  T.  124 

— Joyce  J. 
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XV 1 1 .  Conditions— Continued. 
(d)  Heirlooms. 
See  Settlements,  No.  8. 

(e)  Name  and  Arms  Clauses. 

33.  Devue  of  Realty  —  Condition  Requiring 
Devisee  to  Assjime  Testator's  Surname  and  Arms — 
Gift  Over  on  ''Refiisal  or  Neglect " — Infant.'] — A 
testator  directed  that  every  person  who  should 
become  entitled  under  his  will  to  certain  heredita- 
ments should,  within  six  calendar  months  there- 
after, assume  the  testator's  surname  and  arms, 
and  in  case  such  person  should  refuse  or  neglect 
to  do  so  the  limitation  to  such  person  should 
absolutely  determine,  and  the  hereditaments 
should  immediately  go  to  the  person  next  in 
remainder  under  the  limitations  in  the  will. 

Held — that  inasmuch  as  an  infant  has  no 
power  to  exercise  a  discretion  in  reference  to 
such  a  matter,  an  infant  in  whom  the  heredita- 
ments had  become  vested  could  not,  if  he  did  not 
assume  the  testator's  surname  and  arms,  be  said 
to  "  refuse  or  neglect "  to  do  so,  and  consequently 
that  he  was  not  bound  by  the  condition,  and  the 
gift  over  did  not  take  effect. 

Partridge  v.  Partridge  ([1894]  1  Ch.  531) 
applied. 

In  re  Edwards,  Lloyd  r.  Boyes,  [1910]  1  Ch. 
[5il  ;  79  L.  J.  Ch.  281  ;  102  L.  T.  308  ;  26 
T.  L.  R.  308  ;  U  Sol.  Jo.  325— Warrington,  J. 

(f)  Eestraint   of  Marriage. 

See  No.  7,  supra  ;  No.  35,  infra. 
(g)  General. 

34.  Living  with  Mother  if  Parents  Sejmrated — 
Omission  of  Duty. 1 — A  testator  bequeathed  one- 
fourth  of  his  estate  in  trust  for  his  daughter  for 
life  and  then  for  her  children  who  should  survive 
her  and  the  testator,  and  attain  twenty-one,  but 
he  declared  that  if  at  any  time  his  daughter  and 
her  husband  should  be  living  separately  from 
each  other,  only  such  of  their  children  who, 
being  under  twenty-one,  should  permanently 
reside  with  or  be  under  the  sole  control  of  his 
daughter  should  be  entitled  to  any  benefit  under 
the  will,  and  if  no  child  should  become  entitled, 
the  daughter's  share  was  to  be  held  in  trust  for 
certain  other  beneficiaries. 

Held — that  the  above-mentioned  condition 
was  invalid,  and  that,  notwithstanding  its  non- 
performance, the  daughter's  children  were 
entitled,  on  surviving  their  mother,  to  a  share 
in  the  testator's  estate. 

Mitchell  v.  Reynolds  ((1711)  1  P.  Wms.  181, 
at  p.  189)  applied. 

In  re  Morgan  Dowson  v.  Davey,  26  T.  L.  R. 
[398— Warrington,  J. 

35.  Condition  as  to  Marriage  with  Consent — 
Condition  as  to  Failure  of  Issue — Marriage  during 
Lifetime  of  Testator— Effect  of  Codicil  Confirm- 
ing Will — Intention  of  'Testator.] — A  testator 
by  his  will  gave  a  life  interest  in  certain  property 
to  his  son,  with  a  gift  over  "in  case  my  son 
shall  marry  with  the  consent  in  writing  of  my 


said  wife  and  of  my  said  trustees,"  to  the  son's 
children  ;  there  was  a  further  gift  over  to  an 
artificial  class  in  case  the  son  should  marry 
without  such  consent,  or  marry  with  consent 
and  have  no  child.  After  execution  of  the  will, 
the  son  married  with  the  testator's  own  consent, 
and  during  such  marriage  the  testator  made  a 
codicil,  unimportant  for  this  issue,  but  confirm- 
ing his  will  in  all  other  respects.  The  son's  wife 
died  in  1878,  the  testator  in  1887,  and  the  son  in 
1909,  the  latter  having  never  remarried  and  never 
having  had  any  issue. 

Held — that  the  condition  as  to  marriage  with 
consent  was  discharged  by  the  testator's  own 
consent  to  the  marriage  in  his  lifetime,  and  that 
the  further  condition,  as  to  a  marriage  with  con- 
sent producing  no  issue,  operated  to  give  the 
property  to  the  artificial  class  named  in  the 
will. 

Held  further — that  the  confirmation  of 
the  will  by  the  codicil  did  not  have  the  effect  of 
bringing  the  date  of  the  former  down  to  the  date 
of  the  latter  for  every  purpose,  and  could  not 
make  the  conditions  of  the  will  apply  to  a  future 
marriage  of  the  son. 
In  re  Park,  Bott  r.   Chester,  [1910]  2  Ch. 

[322.;  79  L.  J.  Ch.  502  ;  102  L.  T.  725  ;    54 
Sol.  Jo.  563— Parker,  J. 

36.  Gift  of  Leasehold  House — Gift  of  Stocks 
and  Shares — Covenants  Attaching  to  House — 
Mortgage  of  House  and  Stocks  by  Beneficiary — 
Liability  of  Mortgagees  for  Breaches  of  Covenant 
— Assertion  of  Ownership  by  Mortgagees  Affecting 
their  Liability — Set-off'  against  Gift  of  Stocks — 
Independence  of  Gifts.] — L.  left  his  leasehold 
house  to  M.  for  life,  she  to  be  liable  for  the 
covenants  in  the  lease.  He  also  left  her  a  life 
interest  in  certain  stocks  with  power  to  appoint 
by  will.  M.  mortgaged  both  interests  to  the 
R.  Society,  and  made  default  in  paying  interest. 
The  society  obtained  a  foreclosure  order,  but 
forebore  to  take  possession.  The  lessors  of  the 
house  proceeded  against  the  trustees  for  breach 
of  the  covenants  in  the  lease.  Upon  the  ques- 
tion of  the  liability  of  the  R.  Society  as  mort- 
gagees :— 

Held — that  the  society,  not  having  asserted 
their  rights  under  the  foreclosure  order,  were 
not  liable  ;  and  that,  the  gifts  of  the  house  and 
the  stocks  being  independent  of  each  other,  they 
might  retain  their  interest  in  the  latter  without 
being  liable  under  the  covenants  attaching  to 
the  former. 


In    re    Loom,    Fulford 


Reversionary 


[Interest  Society,  Ld.,  [1910]  2  Ch.  230  ; 
79  L.  J.  Ch.  704  ;  102  L.    T.  907  ;  54  Sol.  Jo. 
583— Parker,  J. 
XVIII.  VESTING. 

See  also  XIV..  .mpra ;  Real  Property, 
No.  4  ;  Settlements,  No.  8. 

37.  Construction — Mixed  Gift  of  Realty  and 
Personalty  to  Children  and  their  Children  — 
Gift  in  Succession  —  Executory  Bequest  or 
Limitation  Over  on  Death  of  Testator's  Children 
— Rule  in  Wild's  Case.] — J.  by  his  will  devised 
and  bequeathed  all  his  leasehold  and  real  estate 
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XVIII.  Vesting — Continued. 
to  his  wife  for  life,  and  after  her  decease  he 
devised  and  bequeathed  whatever  might  be  left 
to  his  children  in  the  following  proportions  : 
namely,  two-fifths  of  the  whole  of  his  estate  to 
his  son  M.  J.,  and  the  other  three-fifths  to  his 
daughters  M.  M.  and  E.  E.  in  two  equal  shares, 
"and  to  the  child  or  children  of  the  three  said 
childien."  And  the  testator  provided  that  "  in 
case  of  any  of  my  children  dying  and  leaving  no 
legal  issue,  the  share  or  shares  of  those  dying  to 
be  given  to  the  surviving  child  or  children  of  such 
as  will  be  dead.  ]\Iy  daughters'  and  grand- 
daughtefs'  shares  to  be  independent  and  free 
from  all  husbands."  None  of  the  three  children 
married  until  after  the  testator's  death,  but  one 
of  them  married  and  had  a  child  born  in  the 
lifetime  of  the  testator's  widow,  and  another  had 
children  born  since  the  widow's  death. 

Hfcld — that  no  child  was  at  present  entitled 
to  his  or  her  share  absolutely,  but  that  such 
share  was  subject  upon  the  death  of  the  child  to 
an  executory  bequest  or  limitation  over  to  his  or 
her  children. 

Observations    on    the    rule    in    Wild's    Case 
((1599)  6  Co.  Rep.  16  b). 
In  ee  Jones,  Lewis  v.  Lewis,  [1910]  1  Ch. 

[167  ;  79  L.  J.  Ch.  34  ;  101  L.  T.  549— Joyce,  J. 

38.  Appointment  of  Share  of  Trust  Fund  — Con- 
tingent Interest — Right  to  Intermediate  Income.'] 
— A.  by  his  will  gave  the  residue  of  his  real  and 
personal  estate  to  trustees  upon  trust  to  pay  the 
income  thereof  to  his  son  B.  during  his  life,  and 
thereafter  to  apply  the  principal  to  the  children 
of  the  said  son,  in  such  manner  as  he  should  by 
deed  or  will  appoint,  and  in  default  of  appoint- 
ment to  and  among  his  children  equally.'  By 
his  will  B.  appointed  a  sum  of  £5,000,  portion  of 
the  trust  funds,  to  each  of  his  younger  sons,  and 
to  each  of  his  daughters,  to  be  paid  on  their 
attaining  twenty-one,  the  remainder  to  be  paid 
to  his  eldest  son.  B.'s  eldest  child,  a  daughter, 
having  attained  the  age  of  twenty-one  : — 

Held — that  she  was  entitled  to  be  paid  the 
sum  of  £5,000  with  the  interest  which  accrued 
thereon  from  the  date  of  her  father's  death  until 
she  came  of  age. 

In  ee  Lambeet,  Lambert  r.  Lambeet,  [1910] 
[1  I.  R.  280 ;  U  I.  L.  T.  119,  C.  A.,  Ireland. 

XIX.  DIVESTING. 

[No  paragraphs  in  tliis  vol.  of  the  Digest.] 

XX.  PERPETUITIES  AND   REMOTENESS. 

See  Perpetuities,  No.  1,  II.  ;  Settle- 
ments, No.  16. 

39.  Remoteness— Trust  to  Pay  Off  Mortgage 
out  of  Income— Trust  for  Sale — Mortgage  'Debt 
Payable  by  Instalments.}— A  testator  devised 
real  estate  upon  trust  out  of  the  surplus  rents  to 
pay  off  the  mortgages  thereon,  and  then  to  sell 
and  divide  the  proceeds  among  hischildren.  The 
mortgages  were  repayable  by  instalments,  which, 
if  duly  paid,  would  discharge  the  mortgages 
within  a  life  in  being  and  twenty-one  years 
afterwards. 


Held — that  as  the  trust  for  sale  would  not 
necessarily  arise  within  the  prescribed  period,  the 
devise  was  void  for  i-emoteness. 
In  re  Bewick,  Ryle  v.  Ryle,   [1911]  1  Ch. 

[116  :  [1910]  W.   N.  261  ;  103  L.  T.  ^U  ;  55 
Sol.  Jo.  109— Eve,  J. 

40.  Settled  Be<iupst — Remainder  to  Contingent 
Class  of  Unborji  Persons  upon  Attaining  Twenty- 
jive    Years  —  Adtaiwemcmt     and     Maintenance 

Clauses — Effect  upon  Vesting  of  the  Interest — 
Codicil  Referring  to  Remainderman  Attaining 
Twenty-one  Years  —  Effect  of  Codicil  upo7i 
Legality  of  Gift.] — Where  a  testator  gave  a 
settled  bequest  in  remainder  to  his  unborn 
grandchildren  upon  their  attaining  the  age  of 
twenty-five  years,  the  fact  that  he  had  given  the 
trustees  a  power  to  apply  the  income  of  the  whole 
or  part  of  each  share  for  maintenance,  or  up  to 
one  half  of  the  expectant  share  of  each  grand- 
child for  advancement,  did  not  cause  an  earlier 
vesting  of  the  interests  so  as  to  prevent  the  gift 
being  void  for  remoteness. 

And  where,  in  a  subsequent  codicil,  the  testator 
gave  a  gift  over  of  the  bequest  in  the  event  of 
none  of  the  grandchildren  attaining  twenty-one 
years,  the  wording  of  the  codicil  was  held  not  to 
be  inconsistent  with  the  wording  of  the  will  to 
the  extent  of  making  it  override  the  will,  or  to 
bring  the  gift  within  the  period  allowed  by  the 
rule  against  perpetuities. 

In  ee  Ricketts,  Ricketts  v.  Ricketts,  103 
[L.  T.  278— Parker,  J. 

XXI.  CREATION  OF  ESTATE  TAIL. 

See  RE4.L  Property,  No.  4. 
XXII.  DIRECTIONS   TO   TRUSTEES. 

See  also  No.  31,  supra;  XXIII.,  infra; 
Death  Duties,  No.  7  ;  Executors, 
No.  12  ;  Teusts,  No.  12. 

(a)  Investment  Clause. 

See  Teusts,  No.  8. 

(b)  Maintenance. 

41.  Legacy  to  Infant—  Vesting  at  Twenty-one — 
Advancement  Claic.se.] — A  testatrix  bequeathed 
a  share  in  £3,000.  part  of  her  residuary  estate, 
to  an  infant,  directing  that  it  should  vest  on  his 
attaining  the  age  of  twenty-one.  The  will 
empowered  the  trustees  to  apply  this  share  for 
the  advancement  "or  otherwise  for  the  benefit" 
of  the  infant,  but  contained  no  express  power  of 
maintenance. 

Held,  following  Pett  v.  Fellows  ((1733)  1 
Swans.  561,  n.),  as  explained  in  Leslie  v.  Leslie 
((183.5)  LI.  &  G.  t.  Sugden,  1)— that  the  will 
contained  sufficient  evidence  of  the  testatrix's 
intention  to  maintain  to  justify  the  trustees  in 
applying  the  interest  at  4  per  cent,  on  the  infant's 
share  towards  his  maintenance. 
In  ee  Churchill,  Hiscock  v.  Lodder,  [1909] 

[2  Ch.  431 ;  79  L.  J.  Ch.  10 ;  101  L.  T.  380  ; 
53  Sol.  Jo.  697— Warrington,  J. 

(c)  Miscellaneous. 

[No  paragraphs  iu  this  vol.  of  the  Digest.] 
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XXTI.  Directions  to  Trustees — Continued. 
(d)  Precatory  Trusts. 

42.  Intention — Charitahle  Trust — Scheme.^^- 
By  her  will  the  testatrix  gave  a  legacy  of 
£2,300  to  R.  By  a  codicil  dated  the  same  day 
as  the  will  she  declared  as  follows  :  "  1  wish  R. 
to  use  £1,000,  part  of  the  legacy  given  to  him 
by  my  above  will,  for  the  endowmeat  in  his  own 
name  of  a  cot  [in  a  specified  hospital]  and  to 
retain  the  balance  of  the  said  legacy  for  his  own 
use  and  benefit."  By  a  later  codicil  the  testatrix 
declared  :  "  T  wish  R.,  after  endowing  a  cot  as 
provided  by  the  first  codicil,  to  use  the  balance 
of  the  legacy  given  to  him  by  my  will  for  such 
charitable  purposes  as  he  shall  in  his  absolute 
discretion  think  fit."  After  the  testatrix's  death 
R.  renounced  and  disclaimed  the  legacy. 

Held— that  the  legacy  did  not  fall  into 
residue,  but  that  a  charitable  trust  was  created 
by  the  will  and  codicils,  and  that  there  must  be 
a  scheme  to  carry  it  out. 

Tn  re  Burley,  Alexander  v.  Burley,  [1910] 

[1  Ch.  215  ;  79  L.  J.  Ch.  182  ;  101  L.  T.  805  ; 

26  T.  L.  R.  127— Joyce,  J. 

43.  Special  Desire  that  Sums  Bequeathed 
should  he  S/ieriJically  Left  to  Charities — Abso- 
lute Gift^Cutting  Downhy  Uncertain  Words.'\ 
— A  will,  after  bequests  to  W.,  and  to  A.  and 
L.,  the  testator's  sisters,  subject  to  a  legacy  to 
C,  who  was  appointed  with  W.  "  co-executor 
and  co-trustee  for  "  A.  and  L.,  and  after  certain 
specific  bequests,coutinued  as  follows :  "I  specially 
desire  that  the  sums  herewith  bequeathed  shall, 
with  the  exception  of  the  £1,000  to  C,  be  specific- 
ally left  by  the  legatees  to  such  charitable  insti- 
tutions of  a  distinct  and  undoubted  Protestant 
nature  as  my  sisters  may  select  and  in  such 
proportion  as  they  may  determine." 

Held — that  where  the  words  employed  are 
sufficient  in  themselves  to  give  the  donee  the 
whole  property  in  the  subject-matter  of  the  gift, 
the  interest  of  the  donee  is  not  cut  down  to  a 
trust  or  life  estate  by  the  mere  expression  of  a 
desire  ;  and  that  in  the  present  case  property 
was  given  to  A.  and  L.  absolutely,  and  could  not 
be  taken  away  by  words  which  were  of  a  doubt- 
ful or  uncertain  meaning. 

In  re  Coxolly,  Conolly  v.  Conolly,  [1909] 

[W.  N.  259  ;  79  L.  J.  Ch.  148  ;  101  L.  T.  783  ; 

26  T.  L.  R.  189— Joyce,  J. 

XXIIl.  CONVERSION. 

(a)  Leaseholds. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 
(b)  Power  of  Postponement. 

See  No.  45,  infra. 

(c)  Tenant  for  Life  and  Remainderman. 

44.  Devise  to  Trustees— Poiver  of  Sale— Exercise 
after  Death  of  Remainderman  Intestate.']— RQa\ 
estate  subject  to  a  power  of  sale  is  not  converted 
until  the  power  of  sale  is  exercised.  Such  con- 
version has  no  retrospective  effect,  and  does  not 
divest  an  heir-at-law's  reversionary  interest  in 


the  land  at  the  time  of  conversion,  but  merely 
changes  the  interest  from  an  interest  in  real 
estate  to  an  interest  in  personal_estate. 
In  re  Dyson,  Challinor  r.  Sykes,  [1910] 
[1  Ch.  750  ;  79  L.  J.  Ch.  433 ;  102  L.  T.  42.5— 
Neville,  J. 

45.  Direction  to  Convert  Business — "  Income  " — 
Profits  of  Unconverted  Business.] — A  testator 
directed  his  property  to  be  converted,  with  power 
to  postpone  conversion  except  as  to  his  business, 
and  he  directed  the  income  arising  from  his 
estate  until  conversion  to  be  applied  as  if  the 
same  were  income  arising  from  the  proceeds  of 
such  conversion.  It  was  found  impracticable  to 
dispose  of  the  business. 

Held — that  the  profits  of  the  business  repre- 
sented income  arising  from  the  testator's  estate, 
and  ought  therefore  to  be  paid  to  the  tenant  for 
life. 
In  re  Elford,  Elford  r.  Elford,  [1910]  1  Ch. 

[814  ;  79  L.  J.  Ch.   385  ;  102  L.  T.  488  ;  54 
Sol.  Jo.  542— Eve,  J. 

46.  Realty — Devise  of  Reversion  of  Term — Post- 
ponement  of  Sale — Application  of  Interim  Income 
for  Payment  of  Debts — Earlier  Sale — Rigid  of 
Recoupment.'] — A  testatrix  directed  that  the  sale 
of  her  realty  should  be  postponed  until  the 
expiration  of  a  certain  period,  and  that  until 
sale  the  income  should  be  applied  towards  the 
payment  off  of  certain  debts,  and  that  after  the 
sale  the  proceeds  thereof  should  be  divided 
between  certain  beneficiaries.  In  the  events 
which  happened,  it  became  necessary  to  sell 
part  of  the  property  before  the  end  of  the  period 
in  order  to  pay  oS  the  debts. 

Held — that  the  persons  entitled  to  the  proceeds 
of  sale  were  also  entitled  to  be  recouped  out  of 
the  income  of  the  unsold  part  of  the  property 
during  the  remainder  of  the  period. 
In    re    Webster,    deceased,    Thompson  r 

[Thompson,  102  L.  T.  905  ;  54  Sol.  Jo.  602— 
Parker,  J, 


OF       DEBTS       AND 


XXIV.     PAYMENT 
LEGACIES. 

See     also     No.     46,     supra  ;       Death 
Duties  ;  Executors,  IV. 

(a)  Abatement. 
See  Powers,  No.  7. 

(b)  Apportionment. 

[No  paragraplis  in  this  vol.  of  the  Digest.] 

(c)  Charge  on  Real  Estate. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(d)  Exoneration  of  Mortgaged  Property. 

[No  paragraphs  in  this  vol.  of  the  Digest.] 

(e)  Interest  on  Legacies. 

47.  Contingent  Legacies  to  Infants  at  Twenty- 
five  and.  Thirty — Maintenance — Contingenci/  Sub- 
sequent to  Attaining  Majority — Life  Interest  in 
Share  of  Residue — Another  Fund  Provided  for 
Maintenance — Conreyancinij  and  Law  of  Pro- 
perty Act,   1881   (44  &  45  Vict.  c.  41),  s.  43.]— 
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XXTV.  Payment  of  Debts  and  Legacies— Tcw- 

timied. 
A  testator  having  bequeathed  to  his  son,  who  at 
the  date  of  the  testator's  death  was  an  infant, 
two  sums  of  £15,000  when  he  attained  the  age  of 
twenty-five  and  thirty  years  respectively,  and 
given  three-fourteenths  of  his  converted  residuary 
estate  upon  trusts  which  made  the  son  tenant  for 
life,  the  question  arose  whether  the  contingent 
legacies  carried  interest  for  any  and  what  period. 

Held— that   neither   of   the   legacies  carried 
interest. 
In  re  Abrahams  ;   Abrahams  v.    Bendon, 

[1911]  1  Ch.  108  ;    [1910]    W.   N.    237  ;  103 
L.  T.  532  ;  54  Sol.  Jo.  874— Eve,  J. 

XXV.  SURVIVORSHIP. 

[No  paragraphs  in  tliis  \q\.  of  the  Digest.] 

XXVI.  EXERCISE  OF  POWER  OF  AP- 
POINTMENT. 

See  also  Powers. 

48.  Appointment  of  Personal  Estate— Apjwint- 
Mcnt  of  Reiil  Estate  —  Ajjplicahiliti/  to  Beat 
Estate  Conrerted  hi,  Equity — No  Beal  Estate 
Suhject  to  Power.'] — Where  a  power  of  appoint- 
ment of  personal  estate,  exercised  in  a  will,  is  in 
all  respects  appropriate  to  the  description  of  the 
property  and  the  power,  the  Court  will  not 
remove  the  proceeds  of  sale  of  real  estate  from 
the  appointment  of  personal  estate  and  place  it 
under  an  appointment  in  the  will  of  real  estate 
merely  because  the  testatrix  has  attempted  to 
deal  with  a  class  of  property  which  in  fact  she 
did  not  possess. 

In  re  Irving  ;  Irving  r.  Balden,  129  L.  T. 
[.Jo.  572— Eve,  J. 

XXVII.  ANNUITIES. 

49.  Propertij  Settled  ly  Will— Estate  LiaUefor 
Annuity — Annuitant's  Interest  in  tlie  Estate- 
Tenanis  for  Life  and  Remaindermen — Income 
and  Corpus — Ajfpoi-tioiiment.] — J.  P.  covenanted 
that  he  or  his  executors  would  pay  the  annual 
sum  of  £250  until  certain  events.  By  his  will 
he  gave  the  residue  of  his  jn'operty  amongst  his 
children,  but  directed  that  a  certain  portion 
should  be  held  upon  trust  for  them  with  a  gift 
over. 

Held — that  each  instalment  of  the  annuity 
should  be  treated  separately  and  that  there  must 
be  ascertained  what  sum,  if  set  aside  at  the 
testator's  death  and  accumulated  at  3J  per  cent, 
simple  interest,  would  have  equalled  the  amount 
of  the  instalment,  and  that  so  much  must  be 
paid  out  of  the  capital  of  the  estate  and  the 
remainder  out  of  income. 

In  re  Perkins  ([1907]  2  Ch.  596)  followed. 
In  re  Poyseb,  Landon  r.  Potser,  [1910]  2  Ch. 

[444  ;    79  L.  J.  Ch.   748  ;    103  L.  T.    134- 
Parker,  J 

50.  Gift  of  Life  Annuities  Out  of  Income  of 
Trust — Gift  of  Surplus  Income — Income  In- 
sufficient to  pay  Annuities — Death  of  Some 
Annuitants — Liability  of  Surplus  to  Pay  Former 
Arrears.] — A  testator  gave  his  residuary  estate 


to  trustees  in  trust  to  pay  certain  life  aimuities 
"  out  of  the  dividends,  interest,  and  income  of 
the  said  stocks,  funds,  shares,  and  securities  " 
and  to  hold  the  surplus  income  arising  from  his 
estate  upon  certain  other  trusts.  The  income  for 
many  years  was  insufficient  to  pay  the  annuities, 
and  it  was  divided  amongst  the  annuitants  pro 
rata.  Several  of  the  annuitants  having  died, 
there  was  again  a  surplus  income  after  paying 
the  surviving  annuitants. 

Held — that  the  surplus  income  must  be  paid 
to  the  beneficiaries  of  the  surplus  income  with 
no  liability  to  take  up  the  arrears  of  annuities  in 
previous  years. 

In  re  Cook,  Cook  r.  Day,  129  L.  T.  Jo.  133— 
[Parker,  J. 

XXVIII.  CHARITABLE  BEQUESTS. 

See  also  Nos.  42,  43,  supra  ;  Charities. 

51.  Liquidation  of  Dehts  on  Chajiels — Debts  In- 
curred before  and  after  Testator's  Death.] — A 
testator  bequeathed  his  residuary  estate  to 
trustees  "  upon  trust  for  the  Glamorganshire 
Welsh  Union  Northern  District  of  Welsh  Con- 
gregationalists  ...  to  be  applied  towards  the 
liquidation  of  the  debts  of  such  of  the  Welsh 
Congregational  chapels  within  the  area  hitherto 
covered  by  them  as  they  shall,  in  conjunction 
with  my  trustees,  think  most  deserving  of 
assistance." 

Held — that  the  application  of  the  residuary 
estate  was  not  limited  to  debts  due  at  the 
testator's  death  on  chapels  existing  at  the  death, 
but  extending  to  debts  and  liabilities  on  chapels 
within  the  prescribed  area,  whether  such  debts 
and  liabilities  were  incurred,  or  the  chapels  built, 
before  or  after  the  testator's  death. 
In  re  Williams,  James  v.  Williams,  26 
[T.  L.  R.  307— Warrington,  J. 

52.  Mistake  in  Name  of  Institution.] — A  testator 
gave  a  share  in  the  residue  of  his  estate  to  "  The 
Society  for  Cruelty  to  Animals  in  the  Parish 
of  Cheltenham."  There  used  to  be  a  "  Chelten- 
ham Society  for  the  Prevention  of  Cruelty  to 
Animals,"  which  was  afterwards  amalgamated 
with  the  Royal  Society  for  the  Prevention  of 
Cruelty  to  Animals. 

Held — that  the  Royal   Society  for  the  Pre- 
vention of  Cruelty  to  Animals  was  entitled  to 
the  gift  on  its  undertaking  to  use  the  money  for 
the  benefit  of  its  Cheltenham  branch. 
In  re  March  ant.  Weaver  v.  Royal  Society 

[fob   the    Prevention    of    Cruelty   to 
Animals,  54  Sol.  Jo.  425— Parker,  J. 

XXIX.  CONDITIONAL  WILL. 

53.  Will  Made  in  Terms  Subject  tol/apjyening  of 
Event — Possibiliti/  of  Event  Stated  as  Reason  for 
3IaMng  Will— Evidence  of  Adherence.]— Where 
a  will  is  made  in  terms  subject  to  the  happening 
of  an  event,  that  event  must  occur  before  the  will 
can  become  operative  ;  but  if  the  possibility  of 
an  event  happening  is  stated  merely  as  the 
reason  for  making  the  will,  the  will  becotres 
operative  whether  the  event  happens  or  not. 
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XXIX.  Conditional  Will— Continued. 

If  the  language  used  in  a  testamentary  docu- 
ment is  ambiguous,  the  Court  is  entitled  to  take 
into  consideration  declarations  by  tlic  testator 
as  to  his  intentions. 
Vines  v.  Vines  and  Others,  [1910]  P.  147  ; 

[79  L.  J.  P.  25  ;  102  L.  T.  lil  ;  26  T.   L.   R. 
257  ;  54  Sol.  Jo.  272— Bighara,  Pres. 

XXX.  MUTUAL  WILLS. 

See  Dependencies,  No.  5. 

XXXI.  CONFLICT  OF  LAWS. 

See  Executors,  No.  13. 

XXXII.  MISCELLANEOUS. 

54.  Accumulations — Constrnction  —  Period  of 
Accumulation — Share  of  Child.] — A  testator  by 
his  will  left  annuities  to  each  of  his  children 
till  they  attained  the  age  of  twenty-five,  and 
directed  that  for  ten  years  after  his  death  the 
surplus  income  of  his  estate  should  be  allowed 
to  accumulate,  and  "that  as  each  child  attains 
the  age  of  twenty-five  years  his  or  her  income 
from  my  estate  is  to  be,  during  the  ten-year 
period  of  accumulation,  his  or  her  proportionate 
part  of  ninety  per  cent,  of  the  income  of  my 
estate  after  all  charges  are  paid  ...  it  being 
my  intention  that  my  children  are  to  share 
equally  in  such  income,  but  until  each  child 
attains  the  age  of  twenty-five  years  what  would 
have  been  his  or  her  share  is  to  accumulate  and 
form  part  of  my  general  estate  .  .  .  subject  to 
the  preceding  provisions  .  .  .  the  income  of  each 
year  is  to  be  divided  between  my  children 
equally,  share  and  share  alike." 

Held — that  as  each  child  attained  twenty- 
five  he  or  she  was  entitled  to  the  prescribed 
share  of  the  whole  surplus  income  of  the  estate, 
and  that  the  shares  of  children  who  had  not  yet 
attained  twenty-five  went  to  swell  the  total 
income,  and  could  not  be  accumulated  for  their 
benefit  till  they  became  payable. 

Decision  of  C.  A.  for  Ontario,  affirmed. 
FuLFOUD  V.    Hardy,    [1909]  A.    C.   570  ;    79 
[L.  J.  P.  0.  8  ;  101  L.  T.  357— P.  C. 

55.  Legacy — Bona  fide  Purchaser — Prior  Liti- 
gation—  Notice— Coats — Set-off  hy  Residuary 
Legatee.'] — A  bond  fide  purchaser  of  a  legacy 
under  a  will  who  merely  knows  that  there  has 
been  litigation  between  the  legatee  and  the 
residuary  legatee,  but  knows  nothing  as  to  its 
course,  is  not  aftected  with  notice  of  an  equity 
of  set-off  for  costs  belonging  to  the  residuary 
legatee. 

McCann  v.  Kerb,  44  I.  L.  T.  106— Cherry,  L.J., 

[Ireland. 


WITNESSES. 

See  Evidence. 


WORK   AND   LABOUR. 

See  Local  Government,  I.  (a). 


WORKING  CLASSES, 

HOUSING  OF. 

See  Public  Health. 


WORKSHOPS. 

See  Factories  and  Workshops. 


WRECK. 


WINDING-UP. 

<S'('6'  Buildinu  Societies  ;   Companies. 


See  Admiralty  ;  Shipping  and  Navi- 
gation. 


WORDS. 

"Absolutely  entitled."' 

See  Compulsory  Purchase.  No.  3. 

■'  Abutting  on." 

See  Local  Government,  Nos.  13,  14  ; 
Railways,  No.  2. 

"  Accident." 

See  Master  and  Servant,  I.  (1)  (a). 
"Actually  transferred." 

See  Bankruptcy,  No.  31. 
"  Actual  possession." 

See  Settlements,  No.  13. 
"  Agricultural  purpose." 

See  Highways,  No.  20. 
'■  Allotment." 

See  Companies,  No.  33. 
'•  Animal  or  article." 

Sec  Food  and  Drugs,  No.  15. 
•'  Annual  value  of  premises." 

See  Metropolis,   No.  19;  Revenue, 

No.  6. 


Arrangement  or  compromise." 

See  Companies,  No.  9. 
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Words — Continued. 

"  Bags  or  other  instruments." 

Sec  Fisheries,  No.  1. 
'•  Beneficially  employed." 

See  Education,  No.  11. 
"  Carriage." 

See  Revenue,  Nos.  1,  2,  3. 
"  Cash  value." 

See  DeathDuties,  No.  3. 

"Chartreuse." 

See  Trade  Marks,  No.  9. 


Chattel. 


See  Criminal  Law,  No 


<'  Claims." 

See  Master  and  Shrvant,  No.  134. 
"  Cleaning  of  machinery." 

See  Factories,  No.  4. 

"  Clear  working  day  of  twenty-four  hours." 

See  Shipping,  No.  30. 

"  Company  in  rhe  United  Kingdom." 

See  Trusts,  No.  8. 
"  Condonation." 

See  Master  and  Servant,  No.  139. 

"  Contract  of  service." 

See  Master  and  Servant,  I.  1,  (r) 

"  Conviction." 

See  Criminal  Law,  No.  96. 

"  Costermonger,   street     hawker,    or    itinerant 
trader." 

See  Metropolis,  No.  10. 
"  Costs  of  execution." 

See  Bankruptct,  No.  19. 
"  Court." 

See  Public  Health,  No.  1. 
"  Criminal  cause  or  matter." 

See  Extradition,  No.  2. 
"  Cul  de  sac." 

See  Local  Government,  No.  17. 
'•  Current  market  prices." 

See  Landlord  and  Tenant,  No.  21. 
"  Day." 

See  Shipping,  No.  30. 
"  Dead  freight." 

See  Shipping,  No.  3.5. 

"  Delivery  as  required." 

See  Sale  of  Goods,  No.  1. 


"Demised  premises." 

See  Landlord  and  Tenant,  No.  19. 
"  Deserted." 

See  Poor  Law,  No.  5. 

"  Diamine." 

See  Trade  Marks,  No.  5. 

"  Dispute  arising  at  loading  ports." 

See  Shipping,  No.  27. 
"  Distinctive  mark." 

See  Trade  Marks,  I.  (2). 

"  Domestic  building." 

See  Local  Government,  No.  1G. 

"  Bomestic  purposes." 

See  Metropolis,  Nos.  16,  18. 

"  Double  possibilities." 

See  Perpetuities,  No.  3. 

"  Drain." 

See      Highways,     No.  8 ;       Sewers 
and  Drains,  No.  1. 
"Earnings," 

See  Master  and  Servant,  No.  37. 

"  Employer." 

>Sfee  Master  and  Servant,  Nos.  116, 
119,  120. 

"  Erection." 

See  Local  Government,  No.  18. 

"  Exclusive  right." 

See  Dependencies,  No.  21. 

"Exposing  a  child." 

See  Criminal  Law,  No.  52. 
"  Fair,  proper,  and  workmanlike  manner." 

See  Mines,  No.  3. 

"  Fancy  bread." 

See  Food,  No  16. 
"Found  abed." 

See  Wills,  No.  17. 
"  Found  on  the  premises." 

See  Gaming,  No.  7 
"  Frequenting  and  using." 

See  Gaming,  No.  9. 
"Game." 

See  Game,  No.  3. 

"Gas  works  and  plant." 

See  Gas,  No.  1. 
"  Gramophone." 

See  Trade  Marks,  No.  6. 
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Words — Continued. 

"  Groundinif  or  stranding." 

See  Insurance,  No.  13. 

' '  Habitual  criminal." 

See  Criminal  Law,  I.  (g). 
"Harsh  and  unconscionable." 

See  Money,  No.  13. 
"  House  porter." 

See  Revenue,  No.  .5. 
"Idiot." 

Sec  Criminal  Law,  No.  82. 
"  Imbecile." 

See  Criminal  Law,  No.  82. 
"Improvement." 

See  Patents,  No.  5. 
"  Income." 

See  Wills,  No.  45. 

"In,  or  abutting  on,  or  adjoining." 

See  Local  Government,  Nos.  13,  14, 

"Itala." 

See  Trade  Marks,  No.  7. 

"  Landlord." 

See  Landlord  and  Tenant,  No.  6. 
"  Lawful  public  meeting." 

See  Highways,  No.  14. 

"Legacy." 

See  Death  Duties,  No.  11. 

"  Maintain  and  keep  efl&cient." 

See  Education,  Nos.  1,  .5,  6. 

"Male  servant." 

See  Revenue,  No.  5. 

"  Manufacturing  process." 

See  Factories,  No.  2. 

"  Margarine." 

See  Food,  No.  17. 

"  Meeting." 

See  Companies,  No.  29. 

"  Mercantile  agent." 

See  Agency,  No.  4. 
"  Merchantable  quality." 

See  Sale  of  Goods,  No.  1. 

"  Mineral." 

See  Mines,  Nos.  9,10,  11. 

"  Monopoly  of  trade." 

See  Companies,  No.  8. 


Narrow  channel." 

See  Shipping,  No.  44, 

Navigates." 

See  Dependencies,  No.  8. 
'Net." 

See  Stock  Exchange,  No.  1. 

'  New  or  original." 

See  Patents  and  Designs,  No.  3, 

■  Next  of  kin." 

See  Wills    No,  28. 

No  sufficient  distress." 

See  Landlord  and  Tenant,  No.  7. 
'  Occupier." 

See  Rates,  No.   10. 

■  Ordinary  matter  connected  with  partnership 

business." 

See  Partnership,  No.  2, 

'  Original  design." 

See  Patents  and  Designs,  No.  3 
Orlwoola." 

See  Trade  Marks,  No.  4. 

■  Outgoings." 

See  Landlord  and  Tenant,  No.  20  ; 
Sale  of  Land,  No.  2. 

'  Owner." 

See    Metropolis,    No.    21  ;    Public 
Health,  No.  5. 

'  Parent." 

See  Education,  No.  12. 

•  Payment,  allowance  or  benefit." 

See  Master  and  Servant,  No.  16. 

'  Perfection." 

See  Trade  Marks,  No.  3, 

'  Persistent  cruelty." 

See  Husband  and  Wife,  No  42. 

•  Person." 

See   Companies,    No.    48 ;    Infants, 
No.  4. 

Plate." 

See  Revenue,  No_  4. 

Plate  and  plated  articles." 

See  Wills,  No.  18. 

Possibility  upon  a  possibility." 
See  Perpetuities,  No.  3. 

'  Primus." 

See  Trade  Marks,  No. 
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Words— Continued. 
"  Probate  duty." 

See  Death  Duties,  No.  7. 
"Proceeding." 

See  Shipping,  No.  41. 
"Profits." 

See  Companies,  No.  70. 
"  Propelled  by  steam." 

See  Dependencies,  No  8. 

"  Provision  merchant." 

See  Trade,  No.  4. 

*'  Public  place." 

See  Gaming,  Nos.  9,  10,  11. 
"Public  trust." 

See  Charities,  No.  2. 
"  Purchase  money." 

See  Sale   op  Land,  No.    4  ;  Wills 

No.  21. 

"  Eailway  purposes." 

See  Metropolis,  No.  18. 
"Reasonable  facilities." 

See  Eailways,  No.  3a. 
"  Registered  land." 

See  Keal  Pkopebty,  No.  7. 
"Regular  apprenticeship." 

See  Master  and  Servant,  No.  140. 
"  Remuneration." 

See  Master  and  Servant,  No.  118. 
"  Residence." 

See  Lunatics,  No.  1. 
"Residuary  legatee." 

See  Wills,  No.  23. 

"  Respectable  and  responsible  person." 

See  Landlord  and  Tenant,  No.  24. 
"Royal." 

See  Trade  Marks,  No.  10. 
'■  Running  days  saved." 

See  Shipping,  No.  9. 
"Sale." 

See  Auctions,  No.  2. 

"  School  ceasing  to  exist." 

See  Charities,  No.  3. 
"  Seaman." 

See  Master  and  Servant,  No.  126. 


"Seduction." 

See  Criminal  Law,  No.  79. 
"Serious  and  permanent  disablement." 

See  Master  and  Servant,  No.  103. 
"Serious  and  wilful  misconduct." 

See  Master  and  Servant,  [.  1,  (p). 

"  Setting  up  counterclaim." 

See    Set-Off    and     Counterclaim, 
No.  2. 
"  Sewer." 

See   Highways,     No.     7 ;     Sewers 
and  Drains,  No.  1. 
"Share." 

See  Executors,  No.  21. 
"  Sole  and  exclusive  use." 

See  Elections,  No.  13. 

"  Sole  licence." 

See  Copyright,  No.  3. 

"  Specially  qualified." 

See  Medicine,  Nos.  1,  2,  3. 

"  Standard." 

See  Dependencies,  No.  11. 

"  Stored  or  kept." 

See  Insurance,  No.  4. 

"  Stream." 

See  Waters,  No.  4. 
"Street." 

See  Gaming,  Nos.  13,  14. 

"  Subject  thereto." 

See  Settlements,  No.  5. 

"Suitable  employment." 

See  Master  and  Servant,  No.  14. 
"Superior  court." 

See  Extradition,  No.  3. 

"  Supply  of  electricity." 

See  Electric  Lighting,  No.  1. 
"  Terms  net  cash." 

See  Sale  of  Goods,  No.  12. 
"  Unexpired  term." 

See  Intoxicating  Liquors,  No.  5. 
"  Unintentional  omission." 

See  Patents,  No.  6. 
"  Unjust  and  oppressive." 

6ee  Extradition,  Nos.  1,  4. 
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WotAb— Continued. 

"  Usual  trade  name." 

See    Money    and    Money-Lenders, 
Nos.  2,  3. 

"Vessel." 

See  Shipping,  Nos.  24,  63. 

"  Watercourse." 

See  Highways,  No.  7  ;  Waters  and 
Watercourses,  No.  1. 


'  Wilful  disobedience." 

See  Corporations,  No.  1. 
'Within  six  months." 

See  Time,  No.  1. 

Workman." 

See  Master  and  Servant,  I.  1,  (r). 
■  Work  undertaken  by  principal." 

See  Master  and  Servant,  No.  106. 


ALPHABETICAL  LIST  OF  CASES  AFFlKMED,  KEVERSED, 
OVERRULED,  FOLLOWED,  OR  CONSIDERED,  IN  THE 
CASES  DIGESTED  IN  THIS  VOLUME. 

{With  Co7itemporaneoiis  References.) 


COL. 
Abram  Coal  Co.  v.  Southern  ([1903]  A.  C. 
306  ;  72  L.  J.  K.  B.  691 ;  89  L.  T. 
103  ;  19  T.  L.  K.  579)  followed. 
31c Kee  v.  Stein  J?-  Co.,  Ld.      .        .   360,  361 

Acatos  r.  Burns  ((1878)  3  Ex.  D.  282  ;  47 
L.  J.  Ex.  566  ;  26  W.  R.  624— 
C.  A.)  discussed. 

Bamjield  v.   Goole  and  Sheffield  Trans- 
port Co.,  Ld 53 

Airdrie  (Provost  and  Magistrates)  v.  Lanark 
County  Council ;  Coatbridge  (Pro- 
vost and  Magistrates  r.  Same  (44 

Sc.  L.  R.   915— decision  of  Ct.  of 
Sess.)  affirmed  .         .         .         .636 

Alexander,  In  re;  Bathurst  v.  Greenwood 

([1910]    W.    N.    36— decision    of 
Joyce  J.)  reversed   ....  645 

Allan  r.  Thomas  Spowart  &  Co.,  Ld.  ((1906) 
8  F.  811)  approved  and  followed. 
Bdlier  v.  Jewell 386 

Allen  r.  Flood  ([1898]  A.  C.  1  ;  67  L.  J.  Q.  B. 

119;  62  J.  F.  595;  77  L.  T.  717; 

46  AV.  R.    258  ;  14  T.   L.  R.   125) 

considered  and  applied. 

Mackenzie  v.  Iron   Trades  Employers' 

Jyimrance  Association,  Ld.       .         .  157 

Amalgamated  Society  of  Railway  Servants 
r.  Osborne  ([1909]  1  Ch.  163  ;  78 
L.  J.  Ch.  204  ;  99  L.  T.  945  ;  25 
T.  L.  R.  107  ;  53  Sol.  Jo.  98— 
decision  of  C.  A.)  alfirined      .         .  610 

Anderson  v.  Bank  of  British  Columbia  ((1 876) 
2  Ch.  D.  644  ;  45  L.  J.  Ch.  449  ;  35 
L.   T.  76  ;    24  W.  R.  624— C.  A.) 
approved. 
Jone.s  V.  Gveut  Central  Ry.  Co.     .         .178 

Anderson  r.   Cleland  (decision  of  Div.  Ct.) 

reversed 635 

Anderson  r.  Darngavil  Coal  Co.,  Ld.  ([1910) 
S.  C.  456  ;  47   Sc.  L.  R.  342)  fol- 
lowed. 
McNaughton  and  Sinclair  v.  Cunning- 

iKtin '  .  388 


Atkins    V.    Hutton  (decision   of   Di 
reversed  .... 


COL. 
Ct.) 
317,  509 
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Attorney-General  c.  Barnet  District  Gas  and 
Water  Co.  (101  L.  T.  651  ;  74  J.  P.  1  ; 
8  L.  G.  R.  15— decision  of  C.  A. 
affirmed 638 

Attorney-General  r.  Birmingham,  Tame,  and 
Rea      District     Drainage      Board 

([1908]  2  Ch.  551  ;  77  L.  J.  Ch. 
836  ;  98  L.  T.  310  ;  72  J.  P.  20  ;  24 
T.  L.  R.  126— Kekewich,  J.)  over- 
ruled         287 

Attorney-General  f.  Bouwens  ((1838)  4  M.  & 
W.  171  ;  1  H.  &  H.  319  ;  7  L.  J. 

(Ex.)     297)    considered     and    ap- 
proved. 
Winans  Y.  Attorney-General  .         .         .  158 

Attorney-General    r.    Clerkenwell    Vestry 

([1891]  3  Ch.  .527;  60  L.  J.  (Ch.) 

788  ;  65  L.  T.  312  ;  40  W.  R.  185) 

applied. 

East  Barnet    Valley     ITrhan    District 

Council  v.  Stallard  .         .         .  549 

Attorney-General  ;•.  Copeland  ([1902]  1  K.  B. 
690  ;  71  L.  J.  K.  B.  472  ;  66  J.  P. 
420  ;  86  L.  T.  486  ;  50  W.  R.  490  ; 
18  T.  L.  R.  394)— appHed. 
King's  County  County  Council  v.  Kennedy  254 

Attorney-General  c.  Glendining  ( (1904)  92 
L.  T.  87) — considered  and  approved. 

Winans  v.  Attorney- General  .         .         .  158 

Attorney-General  r.  London  and  North- 
Western  Ky.  Co.  ([1900]  1  Q.  B. 
78  ;  69  L.J.  Q.  B.26;  63  J.  P.  772; 
81  L.  T.  649  ;  16  T.  L.  R.  30— C.  A.) 
approved. 
Attorney  -  General  v.  Birmingham, 
Tame,  and  Rea  District  Drainage 
Board 287 

Attorney-General  v.  Till  ([1909]  1   K.   B. 
694  ;  78  L.  J.  K.  B.  708  ;  100  L.  T. 
275  ;  25  T.  L.  R.  342— decision  of 
C.  A.)  reversed         ....  278 
22 


LIST   OF   CASES   AFFIRMED,   EEVERSED,  ETC. 


Attorney-General  r.  Walthamstow  Urban 
District  Council  ((1895)  11  T.  L. 
II.  533)  followed. 

Stancomh  v.  Trowbridge  Vrhan  District 

Council 113,  482 

Attorney-General  r.  West  Ham  Corporation 
and  Others  (decision  of  Neville,  J.) 
reversed  ......  334 

Attorney-General  r.  Wimbledon  House 
Estate  Co.  ([1901]  2  Ch.  34;  73 
L.  J.  Ch.  593  ;  68  J.  P.  341  ;  91 
L.  T.  163  ;  20  T.  L.  R.  489  ;  2 
L.  G.  R.  826)  approved. 
Attorney-General  v.  Birmingham,  Tame, 

and  Rea  District  Drainage  Board  287 

Attorney-General  for  British  Columbia  r. 
Attorney-General   for  Canada   (14 

A.  C.  295)  discussed. 
Burrard  Poiver  Co.,  Ld.  v.  i?.       .         .  168 

Attorney-General  for  the  Province  of  Quebec 
r.  Attorney-General  for  the  Pro- 
vince of  Ontario  (42  Can.  S.  C.  11. 
161)  affirmed 171 

Austwick  I'.  Midland  Ey.  Co.  ([1910]  W.  N. 

32)  affirmed  on  appeal,  C.  A.  .  400 

Ayr  Harbour  Trustees  v.  Oswald  ((1883)  8 
App.  Cas.  623)  distinguished. 
Stourcliffe   Estate  Co.,  Ld.  v.  Bourne- 
mouth Corporatio7i ....  336 


B. 


Baker  r.  Ambrose  ([1896]   2  Q.  B.  372  ;  65 
L.  J.  Q.  B.  589)  applied. 
In  re  Bagley  ..... 

Bamfield  v.  Goole  and  Sheffield  Transport 
Co.,  Ld.  (decision  of  Walton,  J.) 
affirmed  ...... 

Bankes  v.  Small  ((1887)  36  Ch.  D.  716  ;  56 
L.  J.  Ch.  832;  57  L.  T.  292;  35 
W.  R.  765 — C.  A.)  considered. 


53 


In  re  Ottley's  Estate       .... 

Barnabas  r.  Bersham  Colliery  Co.  (102  L.  T. 
621  ;  3  B.  W.  C.  C.  216— decision 
of  C.  A.)  affirmed    .... 

Barnes  V.  Brown  ([1909]  1  K.  B.  38;  78 
L.  J.  K.  B.  39  ;  99  L.  T.  801  ;  72 
J.  P.  485  ;  25  T.  L.  R.  3  ;  53  Sol.  Jo. 
14)  overruled. 

Bellerhy  v.  Ileyworth  and  Another 

Barnes  %\  Brown  ([1909]  1   K.  B.   38  ;  79 

L.J.  K.  B.  39  ;  99  L.  T.  801  ;  72 

J.  P.  485  ;  25  T.  L.  R.  3  ;  53  Sol. 

Jo.  14)  not  followed. 

Byrne  v.  Rogers 


354 


403 


403 
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Barnes  v.  Youngs  ([1898)   1   Ch.  414;  67 
L.   J.    Ch.   260;     46   W.   R.   332) 
commented  on. 
Green  v.  Hoivell      .....  451 

Barnett's  Estate,  In  re  ([1889]  W.  N.  216  ; 
61  L.  T.  676)  approved. 
In  re  Dehaynin       .....  631 

Barrie  r.  Peruvian  Corporation  ((1896)  2 

Com.  Cas.  50)  distinguished. 
Braemount  Steamskij)  Co.,  Ld.  v.  Andrew 

Weir  3,'  Co 556 

Barton,  In  re  ;  Tomlins  v.  Latimer  ([1909] 

W.  N.  39— Div.  Ct.)  reversed  .         .     32 

Barton  r.  Lempriere  (decision  of  Supreme 
Court  of  New  South  Wales) 
affirmed 166 

Bastable  v.  Little  ([1907]  1  K.  B.  59:  76 
L.  J.  K.  B.  77;  96  L.  T.  115  ;  71 
J.  P.  52  ;  23  T.  L.  R.  38  ;  5  L.  G.  R. 
279  ;  21  Cox,  C.  C.  354)  distin- 
guished. 
Bctts  V.  Stevens 599 

Belcher  v.  Williams  ((1890)  45  Ch.  D.  510  ; 
63  L.  T.  673  ;  39  W.    R.  266)  not 
followed. 
Carroll  v.  IIarri.son         ....  450 

"  Bellanoch,"  The    ( (1907)  A.  C.  269  ;   76 
L.  J.  P.  160  ;  97  L.  T.  315)  cited. 
"  Corinthian,"  The  ....  574 

Bellerby  v.  Hey  worth  and  Another  ([1909] 
2  Ch.  23  ;  78  L.  J.  Ch.  666  ;  101 
L.  T.  2.54  ;  73  J.  P.  361  ;  25  T.  L.  R. 

591  ;    53  Sol.  Jo.  576— decision  of 

C.  A.)  affirmed         .         .         .         .403 

Bender  r.  SS.  "Zent,"  Owners  of  ([1909]  2 
K.  B.  41  ;  78  L.  J.  K.  B.   533  ;  100 
L.  T.  639— C.  A.)  distinguished. 
Rice -7.  Owners  of  Ship  "  Swansea  Vale"  371 

Bennett  r.  White  ([1910]  2  K.  B.  1  ;  79 
L.  J.  K.  B.  702  ;  102  L.  T.  679) 
reversed 538 

Beynon,  In  the  Goods  o/([1901]  P.  141  ;  70 
L.  J.  P.  31  ;  65  J.  P.  246  ;  84  L.  T. 
271  ;  17  T.  L.  R.  324)  followed. 
In  the  Estates  of  M.  Bruce  arid  G.  M. 

Bruce 211 

Bigge,  In  re  ([1907]  1  Ch.  714  ;  76  L.  J.  Ch. 
413  ;  96  L.  T.  903)  overruled. 

In  re   Watkins's   Settlement;    Wills  v. 

Spence 542 

Biggs  ?'.  Hoddinott  ([1898]  2  Ch.  307;  67 
L.  J.  Ch.  540 ;    79  L.  T.  201  ;    14 
T.  L.  R.  504  ;  47  W.  R.  84— C.  A.) 
distinguished. 
Morgan  v.  Jeffreys  ....  436 

] 


LIST   OF   CASES   AFFIRMED,  EEVERSED,  ETC. 


Bildt  *•.  Foy  ((1892)  9  T.  L.  R.  34)  distin- 
guished. 
"  Salyhia,"  The 539 

Blackman  v.  Fysh  ([1892]  3  Ch.  209;  67 
L.  T.  802  ;  2  R.  1— C.  A.)  distin- 
guished. 
In    re    Canrieifs     Trusts;    Mayers    v. 

Strover 650 

Blyth  r.  Hulton  &  Co.  ((1908)  2i  T.  L.  R. 
719)  applied. 
Smith's  Advertising   Agency    v.    Leeds 

Lahoratory  Co 243 

Blythe  r.  Birtley  ([1909]  W.  N.  252;  26 
T.  L.  R.  115;  54  Sol.  Jo.  101— 
decision  of  Joyce,  J.)  affirmed         .  233 

Blythe   v.  Birtley  ([1910]   1   Ch.  228  :    79 

L.  J.  Ch.  315  ;  101  L.  T.  842  ;  26 

T.  L.  R.  215  ;    17  Manson,   165— 

C.  A.)  distinguished. 

Mc Glade  y.  London  Mutual  Insurance 

Society,  Ld 233 

Board  of  Trade  v.  Employers'  Liability 
Assurance  Corporation,  Ld.  ([1910] 
1  K.  B.  401  :  79  L.  J.  K.  B.  434  ; 
101  L.  T.  862  ;  26  T.  L.  R.  167  ;  54 
Sol.  Jo.  136  ;  17  Manson,  81— 
decision  of  Phillimore)  reversed      .    42 

Boon  V.  Quance  (102  L.  T.  443  ;  3  B.  W,  C.  C. 

106)  distinguished. 
Joties   V.     Owners    of   S.    ^^  Alice    and 

Eliza'' 391 

Boosey  r.  Whight  ([1900]  1  Ch.  122  ;  69 
L.  J.  Ch.  66  ;  81  L.  T.  571  ;  16 
T.  L.  R.  82  ;  48  W.  R.  228)  applied. 

Monchton  v.  Gramophone  Co.,  Ld.         .  112 

Boosey  t'.  Whight  ([1900]  1  Ch.  122  ;  69 
L.  J.  Ch.  66;  81  L.  T.  571;  16 
T.  L.  R.  82;  48  W.  R.  228) 
followed. 


Male  V.  Connor 


112 


Bow,  McLachlan  &  Co.,  Ld.  v.  Ship  Camosun 
and  Union  Steamship  Co.  of  British 
Columbia,  Ld.  (40  Can.  S.  C.  U.  418) 
reversed 167 

Bowles,  In  re  ;  Page  v.  Page  ([1905]  1  Ch. 
371  ;    74   L.  J.  Ch.  338  ;    92  L.  T. 
556)  applied. 
In  re  Davies  and  Kent's  Contract  .        .  546 


Bradley,  In  re;  Ex paHe  Walton ((1910)  54 
Sol.  Jo.  377)  varied. 
In  re  Bradley  ;  Ex  parte  Bourner 

Bradshaw,  In  re  ([1902)  1  Ch.  436  ;  7  L.  J. 

Ch.  230  ;  86  L.  T.  253)  overruled. 

In  re  Nash  ;  Cook  v.  Frederick 


39 
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Brass  c.  Maitland  ((1856)  6  B.  &  B.  471  ;  26 
L.  J.  Q.  B.  49  ;  2  Jur.  (N.  S.)  710  ; 
4  W.  R.  647)  discussed. 
Bamjield  v.  Goole  and  Sheffield  Trans- 

port  Co.,  Ld.  .....     53 

Brice  r.  Edward  Lloyd,  Ld.  ([1909]  2  K.  B. 
804  ;  79  L.  J.  K.  B.  37  ;  101  L.  T. 
472  ;  25  T.  L.  R.  759  ;  53  Sol.  Jo. 
744  ;  2  B.  W.  C.  C.  26— C.  A.) 
followed. 
Barnes  v.  Nunnery  Colliery  Co.,  Ld,    .  375 

Brice  r.  Edward  Lloyd,  Ld.  ([1909]  2  K.  B. 
804  ;  79  L.  J.  K.  B.  37  ;  101  L.  T. 
472  ;  25  T.  L.  R.  759 ;  53  Sol.  Jo. 
744;  2  B.  W.  C.  C.  26— C.  A.) 
approved  and  followed. 
Pope  V.  Hill's  Plymouth  Co.,  Ld.  .  375 

Brickwood  r.  Eeynolds  ([1898]  1  Q.  B.  95  ; 

67  L.J.  Q.  B.  26;  62  J.  P.  51;  77 

L.    T.    456 ;    46  W.    R.    130  ;     14 

T.  L.  R.  45— C.  A.)  distinguished. 

Guest,  Keen   and    Nettlefolds,    Ld.   v. 

Fowler 279 

Bridgwater  Navigation  Co.,  In  re  ([1891]  2 
Ch.  317  ;  60  L.  J.  Ch. 415  ;  64  L.  T. 
576— C.  A.)  followed. 
In  re  Sjjanish  Prospecting  Co.,  Ld.         .     98 

Bristol  Gas  Co.  and  Bristol  Tramways  and 
Carriage  Co.,  Ld.,  In  re  ([1909]  2 
K.  B.  297  ;  78  L.  J.  K.  B.  772  ;  100 
L.  T.  909  ;  73  J.  P.  323  ;  7  L.  G.  R. 
693 — decision  of  Phillimore,  J.) 
affirmed  ......  621 

Bristol  Tramways  and  Carriage  Co.  v.  Fiat 
Motors,  Ld.— decision  of  Lawrence, 
J.)  affirmed 

Britannic   Merthyr  Coal  Co.,  Ld.  r.  David 

([1909]  2  K.  B.  146  ;  78  L.  J.  K.  B. 
659  ;  100  L.  T.  678  ;  25  T.  L.  R, 
431  ;  53  Sol.  Jo.  398— decision  of 
C.  A.)  affirmed        .... 

British  South  Africa  Co.  r.  De  Beers  Con- 
solidated Mines,  Ld.  ([1910]  1  Ch. 
354  ;  79  L.  J.  Ch.  345  ;  102  L.  T. 
95  ;  26  T.  L.  R.  285  ;  54  Sol.  Jo. 
289— decision  of  Eady,  J.)  affirmed  71, 
436 

British  United  Shoe  Manufacturing  Co.,  Ld. 
V.  Simon  Collier,  Ld.  (25  T.  L.  R. 

415  ;  26  R.   P.  C.  534— decision  of 

C.  A.)  affirmed         ....  460 

Brock  (H.  N.)&  Co.,  Ld.,  Tn  re  ;  sub  nom.  In 
re  Trade  Marks  Nos.  224722, 230405, 
and  230407  (25  T.  L.  R.  695  ;  53 

Sol.  Jo.  672  ;  26  R.  P.  C.  681— deci- 
sion of  Eve,  J.)  reversed  .         .  614 

Brook  V.  Emerson  ((1906)   95   L.  T.  821) 
applied. 
In  re  Gentry,  sub  nom.  In  re  A  Debtor  ; 
Ex  parte  Petitioning  Creditors  and 
Official  Receiver     .        ,        .        .34 
]  22—2 


.527 


420 
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Brooksbank  r.  Smith  ((1836)  2  Y.  &;  C.  Ex. 
58)  distinguished. 
Baker  v.  Courage  of  Co. 


330 


Brown  r.  Dean  and  Another  ([1909]  2  K.  B. 
573  ;  78  L.  J.  K.  B.  840  ;  101  L.  T. 
221  ;  53  Sol.  Jo.  615— decision  of 
C.  A.)  affirmed       .         .         .         .117 

Brown  v.  Dunstable  Corporation  ([1899]  2 

Ch.  378  ;  68  L.  J.  Cli.  498  ;  63  J.  P. 

519  ;  47  W.  R.  538  ;  80  L.  T.  650  ; 

15  T.  L.  R.  386)  applied. 

£ad    Bar  net   Valley     Urban   District 

Cou7icil  V.  Stallard         .        .        .  549 

Browning  and  Heseltine  v.  Harrod's  Stores 

(  (1902)  Tinted,  August  13)  followed. 
Clark  V.  Lloyds  Bank,  Ld.     .        .         .  448 

Burgess  r.  Booth  ([1908]  2  Ch.  648)  fol- 
lowed. 


In  re  St/nson's  Estate 


.  202 


Butterknowle  Colliery  Co.  v.  Bishop  Auck- 
land Co-operative  Society  ([19u6] 
A.  C.  305  ;  75  L.  J.  Ch.  541  ;  70 
J.  P.  361 ;  94  L.  T.  795  ;  22  T.  L.  R. 
516)  distinguished, 

Butterley  Co.,  Ld.   v.   Xew  HucknaU 
Colliery  Co.,  Ld 


423 


COL. 

•'Carron  Park,"  The  ((1890)  15  P.  D.  203  : 
59  L.  J.  Adm.  74  ;  63  L.  T.  356  ; 
39  W.  R.  191  ;  6  Asp.  M.  C.  543) 
followed. 
Klein  \.  Lindsay 571 

Carter  v.  Carter  ([1910]  P.  4  ;  79  L.  J.  P. 
12  ;  101  L.  T.  812  ;  26  T.  L.  R.  84  ; 
54  Sol.  Jo.  102)  affirmed. 
Higgins  v.  King's  Proctor  ;  King's 
Proctor  V.  Carter,  suhnom.  Higgins 
V.  Higgins,  Carter  v.  Carter  {King's 
Proctor  intervening)        .         .         .  267 

Carver  v.  Richards  ((I860)  1  De  G.  F.  &  J. 
548  ;  27  Beav.  496  ;  29  L,  J.  Ch. 
357  ;  6  Jur.  (N.  S.)  410  ;  2  L.  T. 
161  ;  8  W.  R.  349)  distinguished. 


Cloutte  V.  Storey 


473 


Butterley  Co.,  Ld.  v.  New  Hucknall  Colliery 
Co.,  Id.  ([1909]  1  Ch.  37  ;  78  L.  J. 
Ch.  63  ;  99  L.  T.  818  ;  25  T.  L.  R. 
45  ;  53  Sol.  Jo.  45 — decision  of 
C.  A.)  affirmed        ....  423 


Cadman  v.  Cadman  ((1886)  33  Ch.  D.  897  ; 
55  L.  J.  Ch.  833  ;  55  L.  T.  569  ;  35 
W.  R.  1— C.  A.)  followed. 
In  re  Hamh rough's  Estate  ;  Hambrougk 

V.  Ilamhrough         .         .         ,    436,  512 

California  Fig  Syrup  Co.'s  Application,  In 

re  ([1909]  2  Ch.  99  ;  78  L.  J.  Ch. 
545  ;  100  L.  T.  875  ;  25  T.  L.  R. 
539  ;  26  R.  P.  C.  436— decision  of 
Warrington,  J.)  reversed         .        .  613 

Capital  and  Counties  Bank  v.  Henty  ((1882) 

7  A.  C.  741  ;  52  L.  J.  Q.  B.  232  ; 

47  L.   T.  662  ;  31  W.   R.  157  ;  47 

J.  P.  214)  applied. 

Keogh  v.  Incorporated  Dental  Hospital 

of  Ireland 327 

Cardigan  v.  Curzon-Howe  ((1889)  41  Ch.  D. 
375  ;  58  L.  J.  Ch.  436  ;  60  L.  T. 
723  ;  37  W.  R.  521— C.  A.)  applied. 

In  re  Sir  Eobert  Peel's  Settled  Estates  .  546 

Carmichael  v.  Greenock  Harbour  Trustees 

([1908]  S.  C.  944)  affirmed     .         .  585 


Catt  V.  Tourle  (  (1-S69)  4  Ch.  App.  654  ;  38 
L.  J.  Ch.  665  ;  21  L.  T.  188)  cited. 
Courage  4-  Co.,  Ld.  v.  Carpenter    ,         .  322 

Catt  r.  Wood  and  Others  ([1908]  2  K.  B. 
458  ;  77  L.  J.  K.  B.  756  ;  98  L.  T. 
919  ;  24  T.  L.  R.  542— decision  of 
C.  A.)  affirmed        .        .        .        .231 

Cattle  c.  Stockton  Waterworks  Co.  (('1875) 
L.  R.  10  Q.  B.  453  ;  44  L.  J."Q.  B. 
139  ;  33  L.  T.  475)  followed. 
La  SociHl  Anonyme  de  Remorquage  a 

Helice  V.  Bennetts  .        .        .    156,  584 

Catton  V.  Banks  ([1893]  2  Ch.  221  :  62  L.  J. 
Ch.  600  ;  68  L.  T.  245  ;  41  W.  R. 
429  ;  3  R.  413)  followed. 
Car}'oll\.  Harrison        .         .         .         .450 

Challis  r.  London  and  South  Western  Ry. 
Co.  ([1905]  2  K.  B.  155  ;  74  L.  J. 
K.  B.  569  :  53  W.  R.  613  ;  93  L.  T. 
330;  21  T.  L.  R.  486— C.  A.) 
applied. 
Nishet  V.  Rayne  and  Burn    .        .        .  354 

Chesham's  (Lord)  Settlement,  In  re  ([1909] 
2  Ch.  329  ;  78  L.  J.  Ch.  692  ;  101 
L.  T.  9;  25  T.  L.  R.  657— C.  A.) 
distinguished. 
In  re  Parker  ;  Parker  v.  Parkin  .         .  543 

China  Navigation  Co.,  Ld.  r.  Asiatic  Petro- 
leum Co..  Ld.  and  The  Taku  Tug 
and  Lighterage  Co.,  Ld.,  The 
•■Tientsin" — decision  of  Supreme 
Court  of  China  and  Corea)  re- 
versed       574 


Ching 


,  Surrey  County  Council  ([1909]  2 
K.  B.  762  ;  78  L.  J.  K.  B.  927  ;  100 
L.  T.  940  ;  73  J.  P.  441  ;  25  T.  L.  R. 
702  ;  7  L.  G.  R.  845— decision  of 
Bucknill,  J.)  affirmed     .        .        .191 
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Ching  r.  Surrey  County  Council  ([1910]  1 
K.  B.  736  ;  79  L.  J.  K.  B.  481  ;  7i 
J.  P.  187 ;  102  L.  T.  414  ;  26 
T.  L.  R.  355  ;  54  Sol.  Jo.  360  ;  8 
L.  G.  R.  369— C.  A.)  followed. 

Morris  v.  Carnarvon  County  Council     .  190 

Clarke  r.  Gas  Light  and  Coke  Co.  ((1905)  21 
T.  L.  il.  184)  considered. 
Hill  V.  Ocean  Coal  Co.,  Ld.  .         .         .385 

Clarke  c.  West  Ham  Corporation  (73  J.  P. 

315  ;  25  T.  L.  R.  516— decision  of 
Lord  Coleridge,  J.)  affirmed    .         .  624 

Clayton's  Case  ((1816)  1  Mer.  572)  con- 
sidered. 


Deeley  v.  Lloyds  Bank  . 


27 


Clegg  V.  Rowland  ( (1866)  L.  R.  2  Eq.  160  ; 
35  L.J.  Ch.  396;  14  L.  T.  217;  14 
W.  R.  530)  followed. 
In  re  Basherrille  ;  Bashertille  v.  Bas- 

kerrille 420,  632 

Clelland    r.     Singer     Manufacturing     Co. 
((1905)    7   F.  (Ct.  of  Sess.)  975) 
followed  and  approved. 
Rosie  V.  Mackay 386 

Clements,  In  re  ([1901]  1  K.  B.  260  ;  70  L.  J. 
K.  B.  58  ;  83  L.  T.  464  ;  49  W.  R. 
176  ;  8  Manson,  27)  dissented  from 

In  re  Buglcy 42 

Clemow,  In  re;  Yeo  r.  Clemow  ([1900]  2  Ch. 
182  ;  69  L.  J.  Q.  B.  522  ;  48  W.  R. 
541  ;  82  L.  T.  550)  explained. 
Porto  \.  Willianis 161 

Clissold  V.  Cratchley  and  Another  ([1910]  1 
K.  B.  374  ;  79  L.J.  K.  B.  274  ;  101 
L.  T.  911— decision  of  Div.  Ct.) 
reversed 206,  626 

Cloutte  c.  Storey  ([1910]  W.  K  163  ;  79 
L.  J.  Ch.  640  ;  103  L.  T.  131— deci- 
sion of  Neville,  J.)  affirmed    .    204,  631 

Clover,  Clayton  &  Co.   r.  Hughes  ([1909]  2 

K.  B.  798  ;  78  L.  J.  K.  B.  1057  ;  101 
L.  T.  475  ;  25  T.  L.  R.  760  ;  53  Sol. 
Jo.  763 — decision  of  C.  A.)  affirmed  353, 
354 

Cobridge  Steamship  Co.  and  Bucknall  Steam- 
ship Lines  (14  Com.  Cas.  141— 
derision  oi"  Channell,  J.)  reversed  , 


561 


Coldrick  r.  Partridge,  Jones  &  Co.,  Ld. 
([1909]  1  K.  B.  530  ;  78  L.  J.  K.  B. 
452;  100  L.  T.  314;  25  T.  L.  R. 
218  ;  53  Sol.  Jo.  214— decision  of 
C.  A.)  affirmed        .        ,         .   396,  443 


Coldrick   v.   Partridge,    Jones    &    Co.,  Ld. 

([1910]  A.  C.  77  ;  79   L.  J.   K.   B. 
173  ;  101    L.   T.  8.35  ;  26  T.  L.  R. 
164  ;  54  Sol.  Jo.  132  ;  47  Sc.  L.  R. 
610)  applied. 
Waldron  v.   lutiior  Army   and    Xacy 

Stores,  Ld 397 


E.  &  B.  647) 


CoUen  r.  Wright  ((1857) 

followed. 
Yonge  v.  Toynhee  . 


Columbian    Fireproofing    Co.,    Ld.,    In    re 

([1910]  1  Ch.  758  ;  79  L.  J.  Ch. 
392  —  decision  of  Neville,  J.) 
affirmed 96 

Commercial  Bank  of  Tasmania  v.  Jones 
([1893]  A.  C.  313  ;  62  L.  J.  P.  C. 
104  ;  68  L.  T.  776  ;  57  J.  P.  644  ; 
42  W.  R.  256  ;  1  R.  367)  considered. 

Perry  v.  National  Provincial  BanTt  of 

England 247 

Compania  Sansinena  de  Carnes  Congeladas 
V,   Houlder    Brothers    &   Co.,    Ld. 

(decision  of  Hamilton,  J.)  reversed  479 

Conway    Bridge     Commissioners    r.    Jones 

(26  T.  L.  R.  81— decision  of  Eve,  J.) 
reversed 258 

Cooke  V.  Midland  Great  Western  Ry.  of  Ire- 
land ([1909]  A.  C.  229  ;  [1909] 
2  L  R.  499  ;  78  L.  J.  P.  C.  76  ;  100 
L.  T.  626  ;  25  T.  L.  R.  375)  con- 
sidered. 

Sch.ofield\.  Mayor,  etc.  of  Bolton  .  443 

"Corinthian,"  The  (100  L.  T.  411;  25 
T.  L.  R.  330;  11  Asp.  M.  C.  208 
—decision  of  Deane,  J.)  varied       .  574 


Coulson  I'.  Disborough  (  [1894]  2  Q.  B.  316  ; 

70   L.   T.   617  ;    58  J.  P.  784  ;    42 

W.  R.  449  ;  9  R.  390)  disapproved. 

In  re  Enocli  and  ZaretzUy,  Bock  ^'  Oo.'s 

Arbitration      .         .         .         .         .21 

County  of  Durham  Electrical  Power  Distri- 
bution Co.,  Ld.  r.  Inland  Revenue 
Commissioners  ([1909]  1  K.  B.  737  ; 
78  L.  J.  K.  B.  374;  100  L.  T.  613; 
73  J.  P.  237  ;  25  T.  L.  R.  348 ;  8 
L.  G.  R.  313 — decision  of  Channell, 
J.)  affirmed 522 


Cowper   V.   Smith  ((1838)  4  M.  &  W.  519) 
considered. 
Perry  v.  National  Provincial  Bank  of 

England  ...  247 

Coyle  V.  Mahon  (  [1908]  2  1.  R.  622)  recon- 
sidered and  followed. 


Steele  v.  Mahon 


199 
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LIST   OF   CASES  AFFIRMED,   REVERSED,  ETC. 


"  Craigellachie,"  The  ([1909]  P.  1;  77 
L.  J.  P.  145  ;  99  L.  T.  252  ;  11  Asp. 
M.  C.  103)  disapproved. 

"  Grovehuist,'^  Tlie         ....  576 

Cresswell,  In  re ;  Parkin  v.  Cresswell 
(  (1883)  24  Ch.  D.  102  ;  52  L.  J.  Ch. 
798  ;  49  L.  T.  590)  followed. 

In  re  Parltev  ;  Parlier  v.  Parliin  .         .  543 

Crosfield  (Joseph)  &  Sons,  Ld.'s  Application, 

In  re  ([1910]  1  Ch.  118  ;  25  T.  L.  E. 
643  ;  26  R.  P.  C.  561— decision  of 
Eady  J.)  affirmed     .         .         .         .613 

"Curran,"     The     (decision    of    Deane,    J.) 

affirmed 572 

Currie,  In  re  ((1888)  57  L.  J.  Ch.  743  ;  59 

L.  T.  200  ;  36  W.  E.  752)  followed. 

In  re  CoxwelVs  Trusts,  Klnloch- Coolie  v. 

Puhlic  Trustee         ....  158 


Daly  V.  Beckett  ((1857)  24  Beav.  114;  3 
Jur.  (N.  S.)  754  ;  5  W.  R.  514)  not 
followed. 
In    re    Baslierrllle ;      Basherville     v. 

Baslierville      ....    420,  632 

D'Angibau,  In  re;    Andrews   r.    Andrews 

(  (1880)  15  Ch.  D.  228  ;  49  L.  J.  Ch. 
756  ;  43  L.  T.  135  ;  28  W.  R.  930— 
C.  A.)  applied. 
In  re  Plumptre  :  Underhill  \.  PlunqHre  266, 

544 
Davies  r.  Huguenin  ((1863)  1  Hem.  &  M. 
730)  disapproved. 
In  re  Ecered;  Mollneux  v.  Evered        .  472 

Davies  and  Kent's  Contract,/^  ?'e([1910] 
W.  N.  61  ;  102  L.  T.  423— decision 
of  Neville,  J.)  affirmed    .         .         .  547 

Dawson  r.  Braime's  Tadcaster  Breweries,  Ld. 

([1907]  2    Ch.   359  ;  76    L.   J.  Ch. 
588  ;  97  L.  T.  83  ;  14  Manson,  254) 
followed. 
In  re  Bentlei/s  Yorkshire  Breweries,  Ld.  300 

Deeley  r.  Lloyds  Bank  (Eve,  J.)  affirmed 
(Cozens-Hardj^  M.E.,  dissenting)  . 


27 


Dehaynin,   In  re   (decision    of    Joyce,    J.) 

reversed  ......  631 

Denaby  and  Cadeby  Main  Collieries,  Id.  r. 
Anson  (102  L.  T.  76  ;  26  T.  L.  E. 
310;  11  Asp.  M.  C.  348— decision 
of  Lawrence,  J.)  affirmed        .         .  586 

Dendy  v.  Evans  ([1909]  2  K.  B.  894— deci- 
sion of  Darling,  J.)  affirmed    .         .  320 

Dickin  and  Kelsall's  Contract,  In  re  ([1908] 
1  Ch.  218;   77  L.  J.  Ch.   177  ;    98 
L.  T.  371)  approved  and  followed. 
In  re  Paries  and  Kent's  Contract  .         .  547 

[ 


Digman    v.   Dublin   United   Tramways  Co. 

(decision  of  Div.  Ct.)  reversed        .  308 

Discoverers  Finance  Corporation,  In  re ; 
Cooper's  Case  ([1908]  1  Ch.  141  ; 
77  L.  J.  Ch.  36 ;  97  L.  T.  757  ; 
24  T.  L.  R.  12  ;  14  Manson,  333) 
overruled. 

In  re  Discoverers  Finance  Corjmration, 

Ld. ;  Lindlar's  Case       .         .         .94 

Discoverers  Finance  Corporation,  Ld.,  In  re; 
Lindlar's  Case  ([1910]  1  Ch.  207; 
101  L.  T.  672  ;^26  L.  T.  E.  98— 
decision  of  Neville,  J.)  affirmed      .     94 

Doggett  r.  Waterloo  Taxicab  Co.,  Ld.,  fol- 
lowed. 


Bates-Smith  v.  General  JJotoi 
Ld 


Cab  Co. 


Dominion  of  Canada  v.  Province  of  Ontario 

(42  Can.  S.  C.  E.  1)  affirmed  . 


Donellan  v.  Read  ((1832) 
distinguished. 

Beere  v.  Jennings  . 


3  B.  &  Ad.  899) 


109 


Donovan  r.  Laing  Wharton  and  Down  Con- 
struction Syndicate  ([1893]  1  Q.  B. 
629 ;  63  L.  J.  Q.  B.  25  ;  68  L.  T. 
512  ;  57  J.  P.  583  ;  41  W.  E.  455, 
C.  A.)  considered. 
JMCartan  v.  Belfast  Harbour  Commis- 
sioners       396 

Dover  Coal  Field  Extensions,  Ld.,  In  re 
([1908]  1  Ch.  65  ;  77  L.  J.  Ch.  94  ; 
98  L.  T.  31  ;  24  T.  L.  E.  5  ;  15 
Manson,  51 — C.  A.)  followed. 


In  re  Lewis  ;  Lewis  v.  Lewis 


628 


Dover,  Ld.  r.  Niirnberger  Celluloid-Warren 
Fabrik  Gebrtider  Wolif  (54  Sol.  Jo. 
250;  27  11.  P.  C.  175 — decision  of 
AVarrington,  J.)  reversed  .         .  456 

"Draupner,"'  SS.  (Owners)  c.  Owners  of 
Cargo  of  SS.  '•  Draupner  "  ;  The 
"  Draupner  "  ([1909]  P.  219  ;  78 
L.  J.  P.  90  ;  25  T.  L.  E.  438— 
decision  of  C.  A.)  reversed       .        .  560 

Dudgeon,  In  re ;  Truman  v.  Pope  ((1896)  74 
L.  T.  613)  followed. 
In  re  Elliott ;  Baven  v.  Nicholson  .        .     59 

"Duke  of  Buccleuch,"  The  ([1891]  A.  C. 
310  ;    65  L.  T.  422  ;    7  Asp.  M.  C. 
68)  cited. 
"  Corinthian,''  The         .        .        .        .574 


Dyer 


London  School  Board  ([1903]  W.  N. 
82)  distinguished. 
Coohson  V.  Catton 489 
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LIST   OF   CASES   AFFIKMED,   KEVEESED,   ETC. 


E. 


COL. 


East  Barnet  Valley  Urban  District  Council 

V.  Stallard([19U;^]  W.  N.  189  ;  101 
L.  T.  199  ;  73  J.  P.  427  ;  2(i  T.  L.  R. 
2 — decision  of  Eady,  J.)  affirmed    .  550 

Eaves    v.  Blaenclydach    Colliery    Co.,    Ld. 

([1909]  2  K.  B.  73;  78  L.  J.  K.  B. 
809  ;   100   L,   T.    751— C.  A.)  dis- 
tinguished. 
Turner  v.  Brooks  and  Doxcy,  Ld. .        .  38-1 

Ebbetts  V.  Conquest  ([1895J  2  Ch.  377)  fol- 
lowed. 


Clare  v.  Bubson 


319 


Eccles  Corporation  v.  South  Lancashire 
Tramways  Co.  ([1910]  W.  N.  128  ; 
79  L.  J.  Ch.  275;  102  L.  T.  11  ;  74 
J.  P.  145  ;  26  T.  L.  R.  231  ;  54  Sol. 
Jo.  251 — decision  of  Eve,  J.)  re- 
versed       625 

Edge  (W.)  &  Sons,  Ld.  t:  Niccolls  &  Sons, 

Ld.  ([26  T.  L.  R.  588  ;  27  R.  P.  C. 
'671 — decision  of  Eady,  J.)  reversed  617 

Edinburgh  Life  Assurance  Co.  v.  Lord  Advo- 
cate ([1909]  S.  C.  847  ;  46  So.  L.  R. 
499— decision  of  Court  of  Session) 
reversed  ...•••  282 

Edwards    r.     Midland    Ry.    Co.    (1880)    6 
Q.  B.  D.  287  ;  50  L.  J.  Q.  B.  281  ; 
43  L.  T.  694  ;    45  J.  P.    374  ;   29 
W.  R.  609)  approved. 
Lanibert  v.  Great  Eastern  By.  Co.   504,  626 

Edwards  (Percy)  Ld.  v.  Vaughan  (26 
T.  L.  R.  349— decision  of  Hamilton, 
J.)  affirmed 530 

"Egyptian,"  The  ([1910]  P.  38  ;  79  L.  J.  P. 
26;  100  L.  T.  704;  11  Asp.  M.  C. 
323— decision  of  C.  A.)  affirmed     .  581 

Elcho    (Lord)     v.    Andrews     (decision    of 

Neville,  J.)  affirmed        .        .         .  187 

Elder,  Dempster  &  Co.  v.  Dunn  &  Co.  (deci- 
sion of  C.  A.)  affirmed     .         .         .  558 

Electric  Telegraph  Co.  of  Ireland,   In  re; 
Ex  imrte  Budd  ((1861)  3  De  G.  F. 
&  J.  297)  distinguished. 
In  re  The  Biscoverers  Finance  Corpora- 
tion., Ld. ;  Lindlar''s  Case       .        .    94 

Ellis  V.  Ellis  &  Co.  ( [1905]  1  K.  B.  324  ;  74 
L.  J.  K.  B.  229  ;  92  L.  T.  718  ;  53 
W.  H.  311  ;  21  T.  L.  R.  182— C.  A.) 

distinguished. 


Sharpe  v.  Carswell 

Ellis's  Settlement  In  re  ([1909]  1  Ch.  618  ; 
78  L.  J.  Ch.  375;    100  L.  T.  611) 
followed. 
In  re  Plwnptre  ;  Underhill  v.  Plumptre  \ 


392 


COL. 

Emmet's  Estate,  In  re;  Emmet  c.  Emmet 
(42  T.   L.    R.    4  ;    13    Ch.    D.   484) 
applied. 
In    re    Canney's    Trusts;     Mayers    v. 

Strorer 650 

Ennis  and  West  Clare  Ry.  Co.,  In  re  ( (1879) 
3  L.  R.  Ir.  94)  followed. 
Mc  Glade  v.  London  Mutual  Insurance 

Society,  Ld 81 

Enoch  and  Zaretzky,  Bock  &  Co.'s  Arbitra- 
tion, In  re  (decision  of  Div.  Ct.) 
reversed 21 

Ethel  and  Mitchell  and  Butler's  Contract, 

Li  re   ([1901]   1    Ch.    945)  distin- 
guished. 
In  re  Ottley's  Estate       .         .         .         .513 

Evans  r.  Weatheritt  ([1907]  2  K.  B.  80  ;  76 
L.J.  K.  B.  628;  71   J.  P.  228;  96 
L.   T.  641  ;    23  T.    L.   R.   424  ;    5 
L.  Ci.  R.  608)  applied. 
Braper  v.  jVewnham       ....  227 

Evered,  In  re  ;  Molineux  v.  Evered  (54  Sol. 
Jo.  83 — decision  of  Neville,  J.) 
reversed 472 

Ewart,  In  the  Goods  of  (  (1859)  1  Sw.  &  Tr. 
258)  followed. 
In  the  Estates  of  M.  Bruce  and  G.  M. 

Bruce       .         •         .         .         .         .211 


Faithful!  v.  Kesteven  (decision  of  Div.  Ct.) 

affirmed 592 

Famatina  Development  Corporation,  Ld.  and 
Others  r.  Bury  ([1909]  1  Ch.  754  ; 
78  L.  J.  Ch.  508  ;  100  L.  T.  703  ;  16 
Manson,  138 — decision  of  C.  A.) 
affirmed 93 

Fisher  r.  Great  Western  Ry.  Co.  ([1910] 
2  K.  B.  252  ;  79  L.  J.  K.  B.  870  ; 
102  L.  T.  575  ;  26  T.  L.  R.  43.5— 
decision  of  Phillimore,  J.)  affirmed  101 

Fleming  i-.  London  County  Council ;  Metro- 
politan Ry.  Co.  V.  London  County 
Council  ([1909]  2  K.  B.  317;  78 
L.  J.  K.  B.  830  ;  101  L.  T.  323  ;  73 
J.  P.  339  ;  53  Sol.  Jo.  558  ;  7  L.  a.  R. 
720— decision  of  C.  A.)  affirmed      .  409 

Florence  Mining  Co.  v.  Cobalt  Mining  Co. 

(decision  of   Court    of  Appeal   for 
Ontario)  affirmed    .        .         .        .170 

Foley  v.Burnell(  (1784)  1  Bro.  C.  C.  274) 
followed. 


In  re  Parker  ;  Parker  v.  Parkin 


643 


Foley's  Charity  Trustees  v.  Dudley  Corpora- 
tion (decision  of  Div.  Ct.)  affirmed  262 
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LIST   OF   CASES  AFPIEMED,   EE VERSED,   ETC. 


Forest  Steamship  Co.  r.  Iberian  Iron  Ore  Co 

((1900)  5  Com.  Gas.  83)  applied. 
Wat.ion    BroH.    ShipjAng    Co.,    Ld 

Mysore  Mangcniese  Co..,  Ld.     ,        .  .5G8 

Formby  Brothers  v.  Formhy  (E.)  (decision 
of  Div.  Ct.)  reversed       .        . 

Forrest  and  Others  r.  Merry  and  Cuning 
hame  ((1908)  45  So.  L.  K.  290) 
reversed  .... 


G. 


Gadd 


419 


Forster  r.  Baker  ([1910]   2  K.  B.  636;  79 
L.  J.  K.  B.  664  ;  102  L.    T.  522 
26  T.  L.  R.  421,  C.  A.)  appeal  from 
Bray,  J.,  dismissed  .         .         .     62 

Foster  r.  Ferryman  ((1891)  8  T.  L.  R.  115) 

not  followed. 


Heaton  v.  Goldney 


178,  326 


Frames  v.  Bulfontein  Mining  Co.  (  [1891] 
1    Ch.   140  ;    60  L.  J.   Ch.   99  ;  64 
L.  T.  12  ;   39  W.  R.  134 ;   2  Meg. 
374)  distinguished. 
Ill  re  Spanhh  Prospecting  Co.,  Ld.         .     98 

Frankenhurg  v.  Great  Horseless  Carriage  Co. 

([1900]  1  Q.  B.  504)  folluwetl. 
Comjuinia  Sanshienade  Cnr/ie.s  Congela- 
das   V.   Houlder   Brothers  ^-    Co., 
Ld 478 

"Frankfort,"   The     (decision    of    Bigham, 

Pres.)  affirmed         ....  573 

Fraser,  In  re;  Yeates  r.  Fraser  ((1883)  22 
Ch.   D.  827  :  52  L.  J.  Ch.  469  ;  48 
L.  T.  187  ;  31  W.  R.  375)  followed. 
1)1  re  Elliott ;  Raven  \.  Mcholson         .     59 

Freeman,  In  re ;  Hope  r.  Freeman  ([1910]  1 
Ch.  681  ;  79  L.  J.  Ch.  110  ;  101 
L.  T.  780 -decision  of  Joyce,  J.) 
affirmed 644 

Freeman  v.  Jeffries  ((1869)  L.  R.  4  Ex.  189  ; 
38  L.  J.  Ex.  116  ;    20  L.  T.  533) 

distinguished. 

Baker  v.  Courage  ^-  Co.  .         .         .  330 

Frewen,  In  re  ((1888)  32  Ch.  D.  383;  57 
L.  J.  Ch.  1052  ;  59  L.  T.  131  ;  36 
W.  R.  840)  distinguished. 
In  re  Dulie  of  Manchester's  Settlement  .516 

Fulford   r.   Hardy   (decision   of   C.   A.   for 

Ontario)  affirmed    ....  661 


Fulham  Parish  r.  Woolwich  Union  ([1907] 
A.  C.  255  ;  76  L.  J.  K.  B.  739  ;  71 
J.  P.  361 ;  97  L.  T.  117  ;  23  T.  L.  R. 
483  ;  5  L.  G.  R.  801)  followed. 


Kingston-upon-HuU   Incorporation  for 
the  Pool'  V.  Hackney  Vmon    . 


468 
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.  Provincial   Union  Bank  ([1909]  2 

K.  B.  353  ;  78  L.  J.  K.  B.  815  ;  101 

L.  T.  219  ;  25  T.  L.  R.  591)  reversed. 

Kirliwood  V.  Gadd  ....  426 

Galbraith  r.  Grimshaw  and  Baxter  ([1910] 
1  K.  B.  339  ;  79  L.  J.  K.  B.  369  ; 
102  L.  T.  113;  17  Manson,  86— 
decision  of  C.  A.)  affirmed      .        .     40 

Gandy  r.  Gandy  ((1885)  30  Ch.  D.  67  ;  54 
L.  J.  Ch.  1154  ;   53  L.  T.  306  ;  33 
W.  R.  803)  followed. 
Kelly  V.  Larliin 3 

Gandy  v.  Gandy  ((1885)  30  Ch.  D.  67  ;  54 
L.  J.  Ch.  1154;  63  L.  T.  306;  33 
W.  R.  803)  applied. 

Leonard  v.  Leonard       ....  543 

Gane  v.  Norton  Hill  Colliery  Co.  ([1909]  2 
K.  B.  539  ;  78  L.  J. K.  B. 921  ;   100 
L.  T.  979  ;  25  T.  L.  R.  640-C.  A.) 
distinguished. 
Pope  V.  miVs  Plymouth  Co.,  Ld.  .         .  375 

General  Accident,  Fire  and  Life  Assurance 
Corporation  v.  McGowan  ([1908] 
A.  C.207;  [1908]  S.  C.  (H.L.)  24; 
45  Sc.  L.  R.  681  ;  77  L.  J.  P.  C. 
38  ;  98  L.  T.  734  ;  24  T.  L.  R.  533  ; 
52  Sol.  Jo.  455)  distinguished. 
Clarli  {Surveyor  of  Taxes)  v.  Sun  Insur- 
ance Office 279 

General  Accident.  Fire  and  Life  Assurance 
Corporation,  Ld.  /■.  Robertson  (nr 
Hunter)  ([1909]  S.  C.  344  ;  46  Sc. 
L.  R.  150 — decision  of  the  First 
Division  of  the  Court  of  Session) 
affirmed 290 

General  Bill  Posting  Co.  r.  Atkinson  ([1909] 
A.  C.  118;  78   L.   J.   Ch.  77;    99 
L.  T.  943  ;  25  T.  L.  R.  178)  applied. 
Measures  Brothers,  Ld.  v.  Measures      .     77 

Gentry,  In  re,  suh  nom.  In  re  A  Debtor  ;  Ej; 
parte  Petitioning  Creditors  and 
Official  Eeceiver  (C.  A. — decision 
of  Div.  Ct.)  reversed        .         .         .34 

Gibbon  v.  Paddington  Vestry  ([1900]  2  Ch. 
794  ;  69   L.  J.   Ch.   746  ;   64  J.   P, 
727  ;  83  L.  T.  136  ;  49  W.  R.  8  ;  16 
T.  L.  R.  538)  applied! 
Green  v.  Ilacltney  Corporation       .         .  415 

Giblan  v.  National  Amalgamated  Labourers' 
Union  of  Great  Britain  and  Ireland 
([1903]  2  K.  B.  600  ;  72  L.  J.  K.  B. 
907 ;  89  L.  T.  386  ;  19  T.  L.  R.  708 
— C.  A.)  commented  on. 

Mackenzie  v.  Iron   Trades   Emj}loyer.s' 

Insurance  Association,  Ld.      .         .  157 


LIST   OF   CASES   AFFIRMED,   REVERSED,   ETC. 


Gibson  r.  Dunkerley  Bros.  (102  L.  T.  587  ; 
H  B.  W.  (J.  C.  345— decision  of 
C.  A.)  affirmed         ....  367 

Glasdir  Copper  Mines,  Ld.,  In  re  ([1906]  1 

Ch.  365  ;  75  L.  J.  Cli.  109  ;  91  L.  T. 

8  ;   22  T.   L.  R.   101  ;   13  Manson, 

41 — C.  A.)  discussed. 

7>J  re  Boynton  (^.),  Ld. ;  Hoffmann  v. 

Boynton  (^.),  Ld 85 

"Glendevon,"  The  ([1898]  P.  269  ;  62  L.  ,J. 
Adm.  123  ;  70  L.  T.  416  ;  7  Asp. 
M.  C.  439  ;  1  R.  662)  considered 
and  discussed. 
In  re  Boyal  Mall  Steam  Pachet  Co., 
Ld..  and  River  Plate  Steamship 
Co.,  Ld 557 

Glory  Paper  Mills  Co.,  Id.,  In  re  ;  Dunster's 
Case  ([1894  J  3  Ch.  473  ;  63  L.  J. 
Oh.  885  ;  71  L.  T.  528  ;  43  W.  R. 
164  ;  7  R.  456 ;  1  Manson,  438) 
followed. 

Grundy  v.  Brlggs 79 

GofF  r.  Great  Northern  Ry.  Co.  ((1861)  3 
E.  &  E.  672)  approved. 
Lambert  v.  Great  Eastern  By.  Co.    504,  626 

Goldsmiths'  Co.  v.  Wyatt  ([1907]  1  K.  B.  95  ; 
76  L.  ,J.  K.  B.  166  ;  71  J.  P.  79  ;  95 
L.  T.  855  ;  23  T.  L.  R.  107— C.  A.) 
followed. 

Faheryc  v.  Goldsmiths''  Co.     .         .         .  520 

Gonty  and  Manchester,  Sheffield,  and  Lin- 
colnshire Ry.  Co.,  In  re  ([1896]  2 
g.  B.  439  ;  65  L.  J.  Q.  B.  625  ;  75 
L.  T.  239;  45  W.  R.  83— C.  A.) 
followed. 

South   Eastern   By.    Co.   v.   A-^sooluted 

Portland  Cement  Manufacturers     .  500 

Gordon  v.  Chief  Commissioner  of  Metro- 
politan Police  (102  L.  T.  253;  74 
J.  P.   189  ;    26    T.  L.   R.  274 ;    54 

Sol.  Jo.   288 — decision  of  Warring- 
ton, J.)  reversed      ....  241 

Goring  r.  Goring  ((1676)  3  Swans.  661) 
followed. 


Bush  V.  Lucas 


12 
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Gorris  r.  Scott  (  (1874)  L.  R.  9  Exch.  125  ;  43 

L.  .J.  Ex.   92  ;  30  L.  T.  481  ;    22 

W.  R.  575)  followed. 

3rAUister  v.  Ayr  Steam  Skipping   Co., 

Ld.  ....... 


Gramophone  Co.,  Ld.  v.  Magazine  Holder 
Co.  (decision  of  Warrington,  J.) 
affirmed 456 

"Grandee,"  The  (8  Exch.  Rep.  Canada,  54) 
disapproved. 
St.  John  Pilot   Commissioners  v.   Cum- 

berland  By.  and  Coal  Co.        .        .168 


Gray  v.  Carr  ((1871)  6  Q.  B.  522  ;  40  L.  J. 
Q.  B.  257  ;  25  L.  T.  215  ;  19  W.  R. 
1173)  not  followed. 
Klsh  V.  Taylor        ....    565,  570 

Great  Central  Ry.  Co.  i\  Lancashire  and 
Yorkshire  Ry.  Co.  (13  lily.  Cas. 
266 — decision  of  Rly.  and  Can. 
Com.)  affirmed         ....  501 

Great  Western  Ry.  Co.,  Ee  parte  ;  In  re  Great 
Western  Railway  (New  Railways) 
Act,  1905  (decision  of  Eady,  J.) 
affirmed 101 

Great  Western  Ry.  Co.  i\  Bennett  (  (1867) 
L.  R.  2  H.  L.  27)  applied. 
London  and  North  Western  By.  Co.  v. 

Hawley  Park  Coal  and  Cannel  Co.  501 

Great  Western  Ry.  Co.  v.  Carpalla  United 
China  Clay  Co.,  Ld.  ([1909]  1  Ch. 
218  ;  78  L.  J.  Ch.  105  ;  99  L.  T. 
869  ;  73  J.  P.  23  ;  25  T.  L.  R.  91— 

decision  of  C.  A.)  affirmed      .         .  422 

Great  Western  Ry.  Co.  r.  Carpalla  United 
China  Clay  Co.,  Ld.  ([1910]  A.  C. 
83  ;  79  L.  J.  Ch.  117  ;  101  L.  T. 
785  ;  74  J.  P.  57  ;  26  T.  L.  R.  190  ; 
47  Sc.  L.  R.  612)  discussed. 
Caledonian  By.   Co.  v.  Glenholg   Union 

Fireclay  Co.,  Ld.    .         .         .   422,  428 

Green  v.  Howell  (decision   of    Neville,    J.) 

affirmed 451 

Greville  r.   Parker    (decision   of    Court  of 

Appeal  of  New  Zealand)  reversed  .   174 

Griffith  r.  Blake  ((1884)  27  Ch.   D.  474  ;  53 
L.  J.  Ch. 965  ;  51   L.  T.    274  ;  32 
W.  R.  833— C.  A.)  considered. 
In  re  Hailstone,  Ilopkinson  v.  Carter     .  287 

Griffiths   V.  Vezey  ([1906]   1    Ch.  796;    75 
L.  J.   Ch.  462  ;  94  L.  T.  574  ;  54 
W.  R.  490)  observed. 
Shuttleworth  v.  Clews    ....  588 

"  Grovehurst,"  The  (decision  of  Deane,  J.) 

affirmed 576 

Gundry  v.  Sainsbury  ([1910]  1  K.  B.  99; 
79  L.  J.  K.  B.  101  ;  101  L.  T.  685  ; 
26  T.  L.  R.  42;  54  Sol.  Jo.  33— 
decision  of  Div.  Ct.)  affirmed  .     588 


Hailstone,    In    re;    Hopkinson    v.    Carter 

(decision  of  Evans,  Pres.)  affirmed  .  287 

Hall-Dare  r.  Hall-Dare  ((1885)  31  Ch.  D. 
251  ;  55  L.  .J.  Ch.  154  ;  .54  L.  T. 
120;  34  W.  R.  82— C.  A.)  con- 
sidered. 
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In  re  Ottley's  Estate 


LIST   OF   CASES  AFFIRMED,   REVERSED,   ETC. 


Hamilton,  In  re  ((1885)  31  Gh.  D.  291  ;  55 
L.  J.  Ch.  282  ;  53   L.  T.  840  ;  34 
W.  R.  208— C.  A.)  followed. 
In  re  HanihrouglbH  Edate  ;  Ilamhrougli 

V.  Ilamhrougli         .         .         .   436,  512 

Hamilton  Gas  Co.  v.  Hamilton  Corporation 

(27  New  Zealand  L.  II.  1020— 
decision  of  C.  A.  of  New  Zealand) 
reversed 173,  244 

Hardy's  Crown  Brewery,  Id.  and  St.  Philip's 
Tavern,  Manchester,  I/i.  re  ([lUlO] 
W.  N.  76  ;  102  L.  T.  2,S4  ;  26 
T.  L.  R.  350— decision  of  Bray  J.) 
affirmed 301,  302 

Hardy's  Crown  Brewery,  Ld.  and  St.  Philip's 
Tavern,  Manchester  (No.  2)  (103 
L.  T.  308  ;  74  J.  P.  3'J5  ;  26  T.  L.  R. 
605 — decision  of  Bray,  J.)  affirmed  .  302 

Harrison,  Ainslie  &  Co.  r.  Corporation  of 
Barrow-in-Furness  ((1891)63  L.  T. 

834)  not  followed. 
WiUmott  V.  London  Road   Car  Co.,  Ld.  323 

Harwood,  In  re  ((1882)  20  Ch.  U.  536  ;  51 
L.    J.    Ch.   578;    30   W.    R.    595) 
approved. 
hi  re  Deliaynln 631 

Hastings,  Ld.  v.  Pearson  ([1893]  1  Q.  B.  62  ; 
67  L.  T.  553  ;  41  W.  R.  127)  over- 
ruled. 

Welner  v.  Harris 7 

Hawkes,  In  re  ([1898]  2  Ch.  1  ;  67  L.J.  Ch. 
1  ;  67  L.  J.  Ch.  281  ;  78  L.  T.  336  ; 
46  W.  R.  445— C.  A.)  followed. 
In  re    Caudery ;    London    Joint   Stock 

Banli  v.  Wight-man  .         .         .  592 

Hecla  Foundry  Co.  r.  Walker,  Hunter  &  Co. 

((1889)  14  App.  Cas.  550)  considered 
and  applied. 

Gramophone     Co.,     Ld.     v.     Magazine 
Holder  Co 


Higgins  r.  Higgins  ([1910]  P.  1  ;  79  L.J.  P. 
10  ;  26  T.  L.  R.  36)  reversed. 
Higgins  v.  King's  Proctor;  King's 
Proctor  V.  Carter,  sub.  nom.  Higgins 
V.  Higgins;  Carter  v.  Carter 
(^King's  Proctor  intervening')   . 

Hip  kiss  V.  Fellows  (101  L.  T.  516— decision 
of  Joyce  J.)  affirmed 

Hobhs  V.  Winchester  Corporation  ([1910]  2 
K.  B.  46  ;  79  L.  J.  K.  B.  578  ;  74 
J.  P.  165;  26  T.  L.  R.  378;  8 
L.  G.  R.  430— decision  of  Channel!, 
J.)  reversed      ..... 

Hodge  i:  Attorney-General  (  (1839)  3  Y.  &  C. 
Ex.  342)  approved  and  followed. 

Dyson  v.  Attortiey- General     . 


456 


Hodgson  V.  Owners  of  West  Stanley  Colliery 
(78L.J.K.B,  1060;  101  L.  T.  434  ; 
25  T.  L.  R.  758  ;  53  Sol.  Jo.  732— 
decision  of  C.  A.)  reversed      .         .  364 

Hodgson  r.  Owners  of  West  Stanley  Colliery 
([1910]  A.  C.  229  ;  79  L.  J.  K.  B. 
356  .  102  L.  T.  194  ;  26  T.  L.  R. 
333  ;  54  Sol.  Jo.  403  ;  3  B.  W.  C.  C. 
260)  followed. 
McLean  v.    Moss   Bay  Hematite  Iron 

and  Steel  Co.,  Ld'.   .         .         .         .365 

Hoffe's  Estate  Act,  1855,  In  re  (  (1900)  82 
L.  T.  556  ;  48  W.  R.  507)  applied. 
In  re  Bridgwater's  Settlement;   Part- 
ridge V.  Ward        .         .         .163,  432 

Holwell  Iron  Co.,  Ld.  v.  Midland  By.   Co. 

([1909]  1  K.  B.  486  :  78  L.  J.  K.  B. 
214  ;  100  L.  T.  204  ;  25  T.  L.  R. 
158  ;  13  Ry.  Cas.  244— decision  of 
Rly.  and  Can.  Com.)  affirmed  .  503 

Hopkins   ;;.   Linotype   and  Machinery,   Ld. 

(25  R.  P.  C.  665— decision  of  C.A.) 
affirmed  .....  457 

Hopkinson  r.  Rolt((1861)  9  H.  L.  Cas.  514) 
considered. 


Deeley  v.  Lloyds  Bank 
Howcroft  V.  Laycock  ((1898)  14  T.  L  R.  460) 


27 


overruled. 
Wallis,   Son,  and   WeVs  v.  Pratt  and 

Haines 532 


Howlett  V.  Tarte  ((1861)  10  C.  B.  (N.  S.) 
813)  considered. 
Humphries  v.  Humphries     . 


203 


Hoyles,  In  re;  Eow  v.  Jagg  ([1910]  2  Ch. 
333  ;  79  L.  J.  Ch.  720  ;  103  L.  T.  127 ; 
26  T.  L.  R.  516  ;  54  Sol.  Jo.  582— 
decision  of  Eady,  J.)  affirmed.      60, 103 

Huckle  V.  London  County  Council  (26 
T.  L.  R.  580  ;  3  B.  W.  C.  C.  536— 
decision  of  Div.  Ct.)  affirmed  .         .  358 

Hulbert  v.  Dale  (78  L.  J.  Ch.  457  ;  100  L.  T. 

777 — decision  of  Joyce,  J.)  affirmed  184 

Hulton  (E.)  &  Co.  r.  Jones  ([1909]  2  K.  B. 
444  ;  78  L.  J.  K.  B.  937  ;  101  L.  T. 
330 ;  25  T.  L.  R.  597— decision  of 
C.  A.)  affirmed         .         .         .         .325 

Humphries  v.  Humphries  ([1910]  1  K.  B. 
796  ;  79  L.  J.  K.  B.  544  ;  102  L.  T. 
492— decision  of  Div.  Ct.)  affirmed  203 

Hurley  v.   Hurley  ([1908]    1   I.  R.  393— 

decision  of  Barton,  J.)  affirmed      .  264 


I. 

Ismay,  Imrie  &  Co.  r.  Williamson  ([1908] 
A.  C.  437  ;  77  L.  J.    P.  C.  107  ;  99 
L.  T.  595  ;  24  T.  L.  R.  881  ;  52  Sol. 
Jo.  713)  followed. 
Dotzauer  v.  Strand  Palace  Hotel,  Ld.  .  356 
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LIST   OF   CASES   AFFIEMED,   EEVEESED,   ETC. 


Ismay,  Imrie  &  Co.  i:  Williamson  ([1908] 
A.  C.   437  ;   77  L.  J.    P.  C.   107  ;  99 
L.  T.  595  ;  24  T.  L.  R.  881  :  52  Sol. 
Jo.  718)  applied. 
Sheerin  v.  Clayton  S,'  Co.        .        .        .  35 


Jackson   c.  Rotax    Motor    and    Cycle   Co. 

(decision  of  Div.  Ct.)  reversed        .  526 

Jackson's  Settled  Estate,  In  re  ([1902]  1 
Ch.  258  ;  71  L.  J.  Ch.  154  ;  85 
L.  T.  625;  50  W.  R.  235;  18 
T.  L.  R.  168)  applied, 

III  re  Davies  and  Kent's  Co7itract .        .  547 

Jenkins  v.  Price  ([1907]  2  Ch.  229  ;  76  L.  J. 

Ch.  507  ;  23  T.  L.  R.  608)  followed. 


Beans  v.  Levy 


480 


"Jennie  S.  Barker,"  The  ((1875)  4  A.  &  E. 
456  ;  44  L.  J.  Adm.  20  ;  33  L.  T. 
318  ;  3  Asp.  M.  C.  82)  distinguished. 
"  Gladys,"  The 573 

Johnstone  v.  Harrowby  (Earl)  (1859)  1  De 
G.  F.  &  J.  183  ;  29  L.  J.  Ch.  145  ; 
6  Jur.  (N.  S.)   153;    1   L.  T.  390; 
8  W.  R.  105)  distinguished. 
In  re  Howe  ;   WilJiinson  v.  Feruiehough  646 

Jones,  In  re;  Greener.  Gordon  ((1886)  34 
Ch.  D.  65  ;  56  L.  J.  Ch.  58  ;  55 
L.  T.  597  ;  35  W.  R.  74)  followed. 

In  re  Wilkinson  ;  Thomas  v.  Wilkinson  470 

Jones  V.  Great  Central  Ry.  Co.  (52  Sol.  Jo. 

840— C.  A.)  affirmed        .         .         .178 

Jones  r.  Pacaya  Rubber   and   Produce   Co. 

(decision  of  Lush,  J.)  reversed         .     91 

Jones  *•.  Rew  (decision  of  Div.  Ct.)  reversed  255 

Jones    v.  Selby   ((1710)    Free.    Chan.   300) 
distinguished. 
Hudson  V.  Spencer  ....  245,  650 

Jones   v.   Stott   (decision   of   Hamilton,   J.) 

affirmed 487 

Jones  and  Another  v.  North  Vancouver  Land 
and  Improvement  Co.  ((1910)  102 
L.  T.  377 — decision  of  the  Supreme 
Court  of  British  Columbia)  affirmed     75 

Joseph    r.   Joseph   ((1897)   76   L.   T.   236) 
approved. 
Kemp  Welch  V.  Kemp  Welch  and  Cry  mes  268 


K, 


Kavanagh  i-.Workingman's  Benefit  Building 
Society  ([1696]  1 1.  R.  56)  approved 
Bath  v.  Standard  Land  Co.,  Ld.  . 


Keates  r.  Lewis  Merthyr  Consolidated 
Collieries,  Ld.  ([1910]  1  K.  B.  386; 
79  L.  J.  K.  B.  283  ;  102  L.  T.  40  ; 
74  J.  P.  38 ;  26  T.  L.  R.  169— 
decision  of  Div.  Ct.)  affirmed  .         .  399 

Kelly  v.  Hart  (8  N.  S.  W.  S.  R.  272^iecision 
of  Supreme  Court  of  New  South 
Wales)  reversed       .        .        .        .166 

Kemp  v.  Lester   ([1896]   2   Q.   B.  162  ;  65 
L.  J.  Q.  B.  5.32  ;  74  L.  T.  268  ;    44 
W.  R.  453— C.  A.)  applied. 
Pllklngtonv.  Power         ....  477 

Kent  Coal  Concessions,  Ld.  r.  Duguid  and 
Others  ([1910]  1  K.  B.  904  ;  79 
L.  J.  K.  B.  423  ;  102  L.  T.  225  ;  26 
T.  L.  R.  345— decision  of  C.  A.) 
affirmed 177 

Kerrison  v.  Glyn,  Mills,  Currie  &  Co.  (101 
L.  T.  675 ;  26  T.  L.  R.  37  ;  54 
Sol.  Jo.  181  ;  15  Com.  Cas.  1— 
decision  of  Hamilton,  J.)  reversed  .  425 

Kinahan  &  Co.,  Ld.  v.  Parry  ([1910]  2  K.  B. 
389  ;  102  L.  T.  826— decision  of 
Div.  Ct.)  reversed   .        .        .        .11 

Kirkheaton  District  Local  Board  c.  Ainley 

([1892]  2  Q.  B.  274  ;  61  L.  J.  Q.  B. 
812  ;  67  L.  T.  209  ;  57  J.  P.  36  ;  41 
W.  R.  99 -C.  A.)  distinguished. 
Waltham  Holy    Cross    Urban   District 

Council  V.  Lea  Conservancy  Board  635 

Kish  V.  Taylor  ([1910]  2  K.  B.  309  ;  79 
L.J.  K.  B.  1113;  102  L.  T.  910: 

26  T.  L.  R.  504  ;  54  Sol.  Jo.  565  ; 
15  Com.  Cas.  268  —  decision  of 
Walton,  J.)  reversed       .        .        .  561 

Knatchbull's  Settled  Estate,  In  re  ((1884) 

27  Ch.  D.  349)  distinguished. 

In  re  Duke  of  Manchester's  Settlement    .  516 

Koch  V.  Mineral  Ore  Syndicate  (London  and 
South-Western  Bank,  Ld.,  Garni- 
shees) (decision  of  Lawrence,  J.) 
reversed 28,  483 


L, 


Laing  v.  Hollway  ((1878)  3  Q.  B.  D.  437  ; 
47  L.  J.  Q.  B.  512  ;  26  W.  R.  769 
— C.  A.)  considered  and  discussed. 

In  re  Royal  Mail  Steam  Packet  Co., 
Ld.,  and  River  Plate  Steamship 
Co.,  Ld 557 


Lambert's  Estate,  In  re ;  Stanton  v.  Lambert 
( (1888)  39  Ch.  D.  626  ;  57  L.  J. 
Ch.  927  ;  59  L.  T.  429)  followed. 

In  re  Lcans's  Estate       ....  264 
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LIST   OF   CASES  AFFIEMED,  KEVEESED,   ETC. 


Larsen  r.  Sylvester  ([1908]  A.  C.  295  ;  77 
L.  J.  K.  B.  993  ;  99  L.  T.  94  ;  24 
T.  L.  R.  640;  13  Com.  Cas.  328) 
distinguished. 

Thorman  v.  Doiogate  Steamshq)  Co.,  Ld.  569 

Lassence  v.  Tierney  (  (1849)  1  Mac.  &  G.  551  ; 
2   H.   &   Tw.    115  ;    14   Jur.    182) 
observed. 
In  re  Currie' s Settlement ;  In  re  Hooper  ; 

Hooper  v.  Williams         .         .         .  652 

Latter  v.  Littlehampton  Urban  District  Coun- 
cil (dccisiou  of  Bucknill,  J.)  affirmed  401 

Laaghton  t:   Commissioners  of  Fort  Erin 

(decision  of  High  Court  of  Justice 
of  the  Isle  of  Man)  reversed   .        .  595 

Law  I'.  Law  ([1904]  W.N.  152)  overruled. 

Malmcaring  v.  Lord  Clarina  .         .  482 

Lecouturier  and  Others  v.  Eey  and  Others 

([1908]  2  Ch.  715  ;  78  L.  J.  Ch.  181 ; 
98  L.  T.  197 ;  25  R.  P.  C.  265— 
decision  of  C.  A.)  affirmed      .         .615 

Leslie  v.  Leslie  ((1835)  LI.  &  G.  t.  Sugden, 
1)  cited. 

In  re  Churchill :  Iliscock  v.  Ladder      .  656 

Levene  v.  Gardner  and  Earl  of  Kilmorey 
( (1909)  25  T.  L.  R.  711)  considered. 
Jaclison  v.  Price  and  Another         .  427 

Lilley  c.  London  County  Council  (98  L.  T. 
110  ;  72  J.  P.  41  ;  6  L.  G.  R.  126— 
decision  of  C.  A.)  affirmed      .        .  408 

Llangattock  (Lord)  r.  Watney,  Comhe,  Reid 
&  Co:,  Ld.  ([1910]  1  K.  B.  236  ;  79 
L.  J.  K.  B.  283  ;  101  L.  T.  766  ;  74 
J.  P.  73  ;  26  T.  L.  R.  125  ;  54  Sol. 
Jo.  116 — decision  of  C.  A.)  affirmed  .  300 

Lloyd  (Edward),  Ld.  ?•.  Sturgeon  Falls  Fulp 

Co.  (  (1901)  85  L.  T.  162)  followed. 
Ill  re  Arbitration  between  Crighton  and 
Land  Car  and  General  Insurance 
Corporation,  Ld 20 

London  and  South  Western  Ry.  Co.  v.  Gomm 

((1882)  20  Ch.  D.  562;  51  L.  J. 
Ch.  530  ;  46  L.  T.  449  ;  30  W.  R. 
620— C.  A.)  distinguished. 

South  Eastern  Rtj.    Co.    v.  Associated 

Portland  Cement  Manufacturers     .  499 

London  Frinting  and  Fublishing  Alliance, 
Ld.  i:  Cox  ([1891]  3  Cb  -^'^'v  60 
3h.  7071  aDnrr^-  As  ""  '^•'^  ' 


L.  J.  Ch.  707)  appr/^j^.J 
A-eilson  v.  Hor7j;,^,Jl2,^  q^j^^^,^  . 

Lord  Advo-xate  i'.  Sawers  (  (1898)  25  -"•  ^^^ 
,  ■  35  Sc.  L.  R..  190)  approve-'- 
.-^Attorney -General' -v.  Till     ,  • 


111 


278 


Low  or  Jackson  r.  General  Steam  Fishing 
Co.,  Ltd.  ([1909]  A.  C.  523;  78 
L.  .J.  P.  C.  148  ;  101  L.  T.  401  ;  25 
T.  L.  R.  787  ;  53  Sol.  Jo.  763)  dis- 
tinguished. 

Hewitt  V.  Owners  of  Ship  "  Duchess''  .  371 

Low  or  Jackson  r.  General  Steam  Fishing 
Co.,  Ld.  (  [1909]  A.  C.  523  ;  78 
L.  J.  P.  C.  148  ;  101  L.  T.  401 ;  25 
T.  L.  R.  787;  53  Sol.  Jo.  763) 
followed. 


Sneddon  and  Others  v.   Gr 
and  Brick  Co.,  Ld. 


'Ufield    Coal 

.    371,  374 


Lowery  v.  Walker  ([1910]  1  K.  B.  173  ;  79 
L.  J.  K.  «.  297  ;  101  L.  T.  873  ; 
26  T.  L.  R.  108  ;  54  Sol.  Jo.  99— 
decision  of  C.  A.)  reversed      .        .18 

Lyle  (Abram)  and  Sons  r.  Owners  of  SS. 
"  Schwan  "  ;  The  "  Schwan  "  ([1909] 
P.  93  ;  78  L.  J.  P.  13  ;  100  L.  T. 
357  ;  25  T.  L.  R.  230  ;  14  Asp.  M.C. 
215,  C.  A.— decision  of  C.  A.) 
reversed  .        .  ...  563 


M. 


Macbeth  &  Co.  v.  Chislett  ([1909]  2  K.  B. 
811  ;  78  L.  J.  K.  B.  1165  ;  101  L.  T. 
366  ;  25  T.  L.  R.  761  ;  53  Sol.  Jo. 
715 — decision  of  C.  A.)  affirmed      .  395 

M'Cartan  r.  Belfast  Harbour  Commissioners 

([1910]   2  T.    R.    470— decision   of 

C.  A.,  Ireland)  affirmed  .         .         .  396 

M'Bride  v.  Bryans  (  [1908]  2  I.  R.  329)  re- 
considered and  followed. 


Steele  v.  Mahon 


199 


McDermott  v.  "  Tintoretto "  (Owners) 
([1909]  2  K.  B.704  ;  78  L.  J.  K.  B. 
1144  ;  101  L.  T.  90  ;  25  T.  L.  R. 
691 ;  53  Sol.  Jo.  650— decision  of 
C.  A.)  reversed         ....  359 

McFarland  r.  Bank  of  Montreal  and  Royal 
Trust  Co.  (21  Ontario  L.  R.  1— 
decision  of  C.  A.,  Ontario)  affirmed  169 

McGlade  r.   Royal  London  Mutual  Insur- 
ance Society,  Ld.  ( (1910)  102  L.  T. 
276 ;  26  T.  L.  R.  357  ;  54  Sol.  Jo. 
361 — decision  of  Eve,  J.)  affirmed  .   82, 
233 

M'Gonigle  v.  M'Gonigle  ([1910]  1  I.  R.  300) 

— affirmed  on  appeal,  C.  A.,  Ireland  649 

Mackinnon  r.  Miller  ([1909]  S.  C.  373  ;  46 
Sc.  L.  R.  299)  followed. 
Sneddon  and  Others  v.  Green-field  Coal 

and  Brick  Co.,  Ld.  .'        .         .  374 

Mackison's  Trustees  r.  Magistrates  of 
Dundee  ([1909]  S.  C.  971 ;  46  Sc. 
L.  R.  577— decision  of  Ct.  of  Sess.) 
affirmed    ,         .         .         .         .         .399 
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LIST   OF   CASES  AFFIEMED,   REVERSED,   ETC. 


McLean  c.  Fleming,  ((1871)  L.  R.  2  8c.  & 
Div.  128)  followed. 
Kith  V.  Taylor       ....    565,  570 

McLean  v.  Moss  Bay  Hematite  Iron  and 
Steel  Co.,  Ld.  ([1909]  2  K.  B.  521  ; 
78  L.  J.  K.  B.  849  ;  100  L.  T.  871  ; 
25  T.  L.  R.  633— decision  of  C.  A.) 
reversed 365 

Magnus,  In  re;  Ex  imrte  Salaman  ([1910] 
W.  N.  190  ;  54  Sol.  Jo.  721— decision 
of  Phillimore,  J.)  affirmed       .        .     40 

Main  Colliery  Co.,  Ld.  v.  Davies  ([1900] 
A.  C.  3.58  ;  69  L.  J.  Q.  B.  755  ;  83 
L.  T.  83  ;  16  T.  L.  R.  460  ;  65  J.  P. 
20)  followed. 


366, 
367 


Hall  V.  lamworth  Collier ij  Co.,  Ld. 

Mallalieu  r.  Hodgson  { (1851)  16  Q.  B.  689  ; 
20  L.  J.  Q.  B.  339  ;  15  Jur.  817) 
considered  and  applied. 

Mayhew  v.  Boyes 

Mansfield  r.  Relf  ([1908]  1  K.  B.  71  ;  77  L.  J. 
K.  B.  145  ;  71  J.  P.  556  :  97  L.  T. 

745  ;  24  T.  L.  R.  79— C.  A.)  distin- 
guished. 
Salaman  v.  Holford        .         .         .         .317 

Marchant,  In  re  ([1908]   1  K.  B.  998  ;  77 
L.  J.  K.  B.  695  ;  98  L.  T.  823  ;  24 
T.  L.  R.  375  ;   52   Sol.  Jo.   314— 
C.  A.)  distinguished. 
Yonge  v.  loyiihee    .....  485 

Markt  &  Co.,  Ld.  r.  Knight  Steamship  Co., 
Ld.  ;  Sale  v.  Frazar,  Ld.  v.  Knight 
Steamship  Co.,  Ld.  (decision  of 
Bucknill,  J.)  reversed      .         .         .  479 

Marshall  v.  Owners  of  SS.  "Wild  Rose" 
([1909]  2  K.  B.  46  ;  78  L.  J.  K.  B. 
536  ;  100  L.  T.  739  ;  25  T.  L.  R. 
452  ;  53  Sol.  Jo.  448  ;  11  Asp.  M.  C. 
251  ;  2  B.  W.  C.  C.  76— decision  of 
C.  A.)  affirmed         .         .         .         .371 

Marshall  r.  Owners  of  SS.  "Wild  Rose" 
([1910]  A.  C.  486  ;  79  L.  J.  K.  B. 
912  ;  103  L.  T.  114  ;  26  T.  L.  R. 
608  ;  54  Sol.  Jo.  678  ;  3  B.  W.  C.  C. 
514)  distinguished. 
Sice  y.  Owner.'i of  Shij)  "Swansea  Vale''  371 


Metropolitan  Water  Board  r.  Brooks  ([1910] 
2  K.  B.  134  ;  79  L.  J.  K.  B.  722  ; 
103  L.  T.  72  ;  74  J.  P.  233  ;  8 
L.  G.  R.  464 — decision  of  Chan- 
nell  J.)  affirmed       .         .         .         .418 

Metropolitan  Water  Board  r.  London, 
Brighton,  and  South  Coast  Ry. 
([1910]  1  K.  B.  804  ;  79  L.  J.  K.  B. 
625  ;  102  L.  T.  320  :  74  J.  P.  225  ; 
26  T.  L.  R.  363  ;  8  L.  G.  R.  346— 
decision  of  Div.  Ct.)  affirmed  .         .  416 


Mexican  and  South  American  Mining  Co., 

In  re;  Mv  parte  Costello  ((I860) 
2  De  G.  F.  &  J.  302  ;  30  L.  J.  Ch. 
113  ;  3  L.  T.  421  ;  6  Jur.  (N.  S.) 
1270  ;  9  W.  R.  6)  distinguished. 
In  re  The  Discoi-erers  Finance  Corpora- 
tion, Ld. ;  Lindlar's  Case 


94 


94 


94 


Mason, 


In  re ;  Mason  r.  Mason  (101  L.  T. 
669 — decision  of  Joyce,  J.)  reversed  645 


Masson  Templier  &  Co.  r.  De  Fries  ;  De  Fries, 
Claimant  (No.  2)  (decision  of  Law- 
rence, J.)  affirmed  .... 

Mayhew  v.  Boyes  (decision  of  Lord  Cole- 
ridge, J.)  affirmed    .... 

Measares  Brothers,  Ld.  r.  Measures 
(decision  of  Joyce,  J.)  affirmed 


48G 


Mexican  and  South  American  Co.,  In  re; 

E-x  parte  De  Pass  ((1859)  4  De  G. 
&•  J.  544  ;  28  L.  J.  Oh.  769  ;  5  Jur. 
(N.  S.)  1191  ;  7  W.  R.  681)  applied. 
In  re  Ihe  Biscoverers  Finance  Corpora- 
tion, Ld. ;  Lindlar'.^  Case 

Mexican  and  South  American  Co.  In  re; 
E.X  parte  Hyam  (  (1859)  1  De  G.  F. 

6  J.  75  ;  29  L.  J.  Ch.  243  ;  1  L.  T. 
115  ;  6  Jur.  (N.  S.)  181  ;  8  W.  R.  52) 
distinguished. 

In  re  The  Biscoverers  Finance  Corp/ora- 
tion,  Ld. ;  Lindlar's  Case 

Mexican  and  South  American  Mining,  In  re ; 
Lund's  Case  (  (1859)  27  Beav.  465  ; 
28  L.  J.  Ch.  628  ;  5  Jur.  (N.  S.)  400  ; 

7  W.  R.  333)  overruled. 

In  re  The  Biscoverers  Fimince  Corpora- 
tion, Ld. ;  Lindlar's  Case        .         ■     94 

Midland  Ry.  v.  Sharpe  ([1904)  A.  C.  349  ;  73 
L.  J.  K.  B.  666  :  91  L.  T.  181  ;  20 
T.  L.  R.  546;  53  W.  R.  114)  fol- 
lowed. 

McKee  v.  Stein  S,-  Co.,  Ld.      .        .        .  361 

"  Milan,"  The  ((1861)  Lush.  388)  followed. 

Owners  of  Cargo   of  Steamship   "  Ton- 

gariro'"  y.  Astral  Shipping  Co.,  Ld.  578 

Milhurn  &  Co.  r.  Jamaica  Fruit  Importing 
and  Trading  Co.  of  London  ([1900] 
2  Q.  B.  540  ;  69  L.  J.  Q.  B.  860  ;  83 
L.  T.  321  ;  16  T.  L.  R.  515  ;  5  Com. 
Cas.  346  ;  9  Asp.  M.  C.  122 -C.  A.) 
followed. 


Klein  v.  Lindsay 

Miles  V.  Harford  ((1879)  12  Ch.  D.  691  ;  41 
L.  T.  378)  applied. 
Earl  of  Bandon  v.  J\ 
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LIST   OF   CASES  AFFIRMED,   REVERSED,   ETC. 


Miller,  In  re  ([1893]   1  Q.  B.  327  ;  62  L.  J. 

Q.  B.  324  ;  68  L.  T.  367  ;  57  J.  P. 

469  ;  41  W.  R.  243  ;  10   Moor.  21  ; 

4  R.  256— C.  A.)  applied. 
In  re  Eiliech,  Ux  jmrte  Trustees  of  the 

Good  Intent  Lodge,  No.  978,  of  the 

Grand  United  Order  of  Oddfellows 

37,  232 
Minister  of  Stamps  r.  Townend  (Court  of 

Appeal  for  New  Zealand)  affirmed.  173 

Mitchell  V.  Eeynolds   ((1711)  1   P.  Wms. 
181)  applied. 
In  re  Morgan  ;  Dowson  y.  Dacey  .         .  653 

Moel  Tryvan  Shipping  Co.  Ld.  r.  Andrew 
Weir  &  Co.  (101  L.  T.  954  ;  54  Sol. 
Jo.  217  ;  15  Com.  Cas.  61  ;  11  Asp. 
M.  C.  342— decision  of  Bray,  J.) 
affirmed 558 

Mogul  Steamship  Co.  r.  M'Gregor,  Gow  & 
Co.  ([1892]  A.  C.  25  ;  61  L.  J.  Q.  B. 
295  ;  66  L.  T.  1  ;  40  W.  R.  337  ;  56 
J.  P.  101 ;  7  Asp.  M.  L.  C.  120) 
distinguished. 
Cade  V.  Baly 6U8 

Mogul  Steamship  Co.  r.  MGregor,  Gow  & 
Co.  ([1892]  A.  C.  25  ;  61  L.  J.  Q.  B. 
295  ;  66  L.  T.  1  ;  56  J.  P. 101  ;  40 
W.  R.  337  ;  7  Asp.  M.  L.  C.  120) 
considered  and  applied. 

Mackenzie  v.  Iron  Trades  Emjjlo'i/ers' 

Insiirance  Association,  Ld.      .        .157 

Molloy  v.  Liebe  (decision  of  Supreme  Court 

of  Western  Australia)  affirmed        .     49 

Monsen  v.  Macfarlane  ([1895]  2  Q.  B.  562  : 
65  L.  J.  Q.  B.  57  ;  73  L.  T.  548  ; 
8   Asp.   M.   L.   C.    93— C.  A.)  dis- 
tinguished. 
Thorman  v.  Bowgate  Sfeamshijj  Co.,  Ld.  569 

Montreal  Light,  Heat,  and  Power  Co.  r. 
Sedgwick  and  Others  (41  S.  C.  R. 

639 — decision  of  Supreme  Court  of 
Canada)  reversed    .         .         .         .295 

Moore  (Pauper)  r.  Manchester  Liners,  Ld. 
([1909]  1  K.  B.  417  ;  78  L.  J.  K.  B. 
463  ;  100  L.  T.  164  ;  25  T.  L.  R. 
202— decision  of  C.  A.)  reversed     .  372 

Moore  r.  Manchester  Liners,  Ld.  ([1909]  1 
K.  B.  417  ;  78  L.  J.  K.  B.  463  ;  100 
L.  T.  164;  25  T.  L.  R.  202)  fol- 
lowed. 

Hewitt  y.  Ownen  of  Shij}  ^' Ducliess"   .  371 

Moore  v.  Manchester  Liners,  Ld.  ([1910] 
A.  C.  498  ;  79  L.  J.  K.  B.  1175  ; 
103  L.  T.  226  ;  26  T.  L.  R.  618  ; 
54  Sol.  Jo.  703  ;  3  B.  W.  C.  C.  527) 

— discussed. 
Kitchenham    v.    S.S.    "  Johanneslurg " 
{Owners');  Leach  v.  OaMey  Street 
4'  Co 372 
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Morley,  In  re  ([1875]  L.  R.  20  Eq.  17  ;  32 
L.  T.  524  ;  23  W.  R.  532)  applied. 
In  re  Peter.^on        ....  591,  624 

Morris  r.  Carnarvon  County  Council  ([1910] 

1  K.  B.  159  ;  79  L.  J.  K.  B.  169  ; 
101  L.  T.  914  ;  26  T.  L.  R.  137— 
decision  of  Div.  Ct.)  affirmed  .  190 

Morris  &  Co.  v.  Ryle  (54  Sol.   Jo.  721— 

decision  of  Eady,  J.)  reversed         .  609 

Morrison    r.    Clyde    Navigation     Trustees 
((1908)  46  Sc.  L.   R.  40)  approved 
and  followed. 
Pope  V.  Hill's  Plymouth  Co.,  Ld.  .  375 

Mortimer  r.  Secretan  (  [1909]  2  K.  B.  77  ; 
78  L.  J.  K.  B.  521  ;  100  L.  T.  721 
— C.  A.)  followed. 
Halls  V.  Furness,  Withy  S;  Co.      .        .  379 

Mosely  v.  Koffyfontein  Mines,  Ld.  ([1910] 

2  Ch.  382  ;  79  L.  J.  Ch.  647  ;  103 
L.  T.  139  ;  26  T.  L.  R.  585  ;  54 
Sol.  Jo.  652 — decision  of  Eve,  J.) 
reversed  ......     69 

Moss  r.  Elphick  (  [1910]  1  K.  B.  465  ;  79 
L.  J.  K.  B.  329  ;  102  L.  T.  80— 
decision  of  Div.  Ct.)  affirmed  .  453 

Mozley  Stark  r.  Mozley  Stark  and  Hitchins 

(decision  of  Deane,  J.)  reversed      .  269 

Mundy  and  Eoper's  Contract,  In  re  (  [1899] 
1    Ch.  275  ;    68  L.J.  Ch.  135;    79 
L.  T.  583  ;    47  W.  R.  226— C.  A.) 
considered. 
In  re  Bavies  and  Kenf  s  Contract  .         .  547 


N. 


Nash,  Inre ;  Cook  ;•.  Frederick  (  [1909]  2  Ch. 
4.50;  78  L.  J.  Ch.  657  ;  101  L.  T. 
153  ;  25  T.  L.  R.  688  ;  53  Sol.  Jo. 
651 — decision  of  Eve,  J.)  affirmed  .  540, 
649 

Nash,  In  re;  Prall  r.  Bevan  (  (1894)  71  L.  T. 
5)  applied. 
In  re  Winn,  Brook  v.  Whitton       .         .651 


Natal  Bank,  La.  r.  Rood  ([1909]  T.  S.  243— 
decision  of  Transvaal  Supreme 
Court)  affirmed        .... 


167 


National  Telephone  Co.  r.  Inland  Revenue 
Commissioners  (  [1900]  A.  C.  1  ; 
69  L.  .J.  Q.  B.  43  ;  64  J.  P.  420  ; 
81  L.  T.  546;  48  W.  R.  210  ;  16 
T.  L.  R.  58)  followed. 
County  of  Burham  Electrical  Power 
Bistrihution  Co.,  Ld.  v.  Inland 
Revenue  Commissioners   .        .        .  522 


LIST   OF   CASES    AFFIRMED,   REVERSED,   ETC. 


Nedby  v.  Nedby  (  (1852)  5  De  G-.  &  Sm.  377  ; 
21  L.  J.  Ch.4-16)  approved. 
Bank  of  Montreal  V.  Stuart  .         .         .265 

Neilson  v.  Horniman  and  Others  (  (1909)  25 
T.  L.  K.  68-1— decision  of  Kidley,  J.) 
affirmed  .         .         .         .         .  .111 

Nelson  &  Sons  v.  Nelson  Line,  Liverpool 
([19U7]  2  K.  B.  705;  23  T.  L.  R. 
656-— C.  A.)  considered  and  dis- 
cussed. 
Ill  re  Royal  Mall  Steam  Packet  Co., 
Ld.  and  River  Plate  Steamship  Co., 
Ld 558 

New  Zealand  Midland  Ry.  Co.,  In  re  (  [1901] 
2  Gil.  357  ;  70  L.  J.  Ch.  595  ;  84 
L.  T.  8.52  ;  49  W.  R.  529  ;  8  Manson, 
363— C.  A.)  applied. 

In  re  Boynton  (^.)  Ld.  ;    Hoffmann  v. 

Boynton  (^.)  Ld 85 

Nicbolls  (G.  B.)  &  Co.  t-.  Knapman  (  (1910) 
101  L.  T.  746  ;  26  T.  L.  R.  72, 
C.  A. — decision  of  Lord  Alver- 
stone)  reversed         .         .         .         .10 

Noel  c.  Bewley  (  (1829)  3  Sim.  103)  applied. 

In  re  Bridgwater's  Settlement;  Part- 
ridge V.  Ward  .         .         .    163,  432 

North  V.  Percival  (  [1898]  2  Ch.  128  ;  67 
L.  J.  Ch.  321  ;  78  L.  T.  615  ;  46 
W.  R.  552)  questioned. 

Santa  Fe  Land  Co.,  Ld.  v.  Forestal, 
Land,  Timler,  and  Railways  Co., 
Ld ■  .         .  107 

North  British  Ry.  Co.  r.  Budhill  Coal  and 
Sandstone  Co.  ([1909]  S.  C.  277; 
46  Sc.  L.  R.  178)  reversed       .         .  422 

North  British  Ry.  Co.  r.  Budhill  Coal  and 
Sandstone  Co.  ([1910]  A.  C.  116; 
79  L.  J.  P.  C.  31  ;  101  L.  T.  609  ; 
26  T.  L.  K.  79  ;  54  Sol.  Jo.  79  ; 
[1910]S.  C.(H.L.)1  ;  47  Sc.  L.  R. 
23)  discussed. 

Caledonian  Ry.   Co.  v.  Glenloig   Union 

Fireclay  Co.,  Ld.    .         .         .   422,  423 

North  Cheshire  and  Manchester  Brewery  Co. 
r.  Manchester  Brewery  Co.  (  [1899] 
A.  C.  83;  68  L.  .1.  Cli.  74  ;  TO  L.  T. 
645  ;  15  T.  L.  R.  110)  followed. 

Ouvah     Ceylon    Estates,    Ld.    v.     Uva 

Ceylon  Rubber  Estates,  Ld.    .         .     89 

Nottidge  v.  Bering ;  Raban  v.  Bering  ([1909] 
2  Ch.  647  ;  79  L.  J.  Ch.  65  ;  101 
L.  T.  491— decision  of  Neville,  J.) 
affirmed 471 


0. 

Oliver's  Settlement,  In  re  ([1905]  1  Ch.  191 
74  L.  J.  Ch.  62)  approved. 

In  re  Nash  ;  Cook  v,  Frederick 


Osmond  v.  Campbell  &  Harrison,  Ld.  ([1905] 

2  K.  B.  852  ;  75  L.  J.  K.  B.  1  ;  54 

W.  R.  117  ;  93  L.  T.  724  ;  22  T.  L.  R. 

4 — C.  A.)  discussed  and  followed. 

Hall  V.  Tamworth  Colliery  Co.,  Ld.       .  366, 

367 

Osmond  r.  Campbell  &  Harrison  ( [1905] 
2  K.  B.  852  ;  75  L.  J.  K.  B.  1  ;  54 
W.  R.  117;  93  L.  T.  724;  22 
T.  L.  R.  4— C.  A.)  discussed. 

O'Neill  v.Bansha  Co-operative  Agricul- 
tural and  Dairy  Society,  Ld.  .  361 

Ouvah  Ceylon  Estates,  Ld.  v.  Uva  Ceylon 
Rubber  Estates,  Ld.  (103  L.  T.  16  ; 
27  R.  P.  C.  645— decision  of  Joyce, 
I.)  affirmed 89 


Parker,  Re;  Cash  v.  Parker  ((1879)  12 
Ch.  D.  293  ;  48  L.  J.  Ch.  691)  fol- 
fowed. 


In  re  Clark;   Clark  v.  Clark 


515 


Parker  v.  London  General  Omnibus  Co.,  Ld. 
(100  L.  T.  409  ;  73  J.  P.  283 ;  25 
T.  L.  R.  429— decision  of  Div.  Ct.) 
affirmed 445,  447 

Parker  v.  Tootal  ((1865)  11  H.  L.  Cas.  143  ; 

12  L.  T.  89  ;   11  Jur.  (N.  S.)  185; 

13  R.  R.  442)  applied. 

In  re  Bilhnan  ;  Ade  ^ .  Hillman   .         .646 

Partridge  v.  Partridge  ([1894]  1  Ch.  351  ; 
63  L.  J.  Ch.   122  ;    70  L.  T.  261) 
applied. 
In  re  Edwards  ;  Lloyd  v.  Boyes   .        .  653 

Peacock  r.  Freeman  ((1888)  4  T.  L.  R.  541) 

discussed  and  followed. 
Skinner  v.  Andrews  and  Hall        .         .     25 

Pearce  v.  Brooks  (  (1866)  L.  R.  1  Ex.  213  ; 
35  L.  J.  Ex.  134  ;    12  Jur.  (N.  S.) 
342  ;  14  L.  T.  288  ;  14  W.  K.  614) 
applied. 
Upfill  V.  Wright 108 

Pearce  v.  Bullard,  King  &  Co.  ([1908]  1  Ch. 

780;    77  L.  J.  Ch.  340;    98  L.  T. 
527  :  24  T.  L.  R.  353  ;    52  Sol.  Jo. 
301  ;  15  Manson,  88)  overruled. 
In  re  Pearce's  Trusts      .         .         .         .38 

Pearce  v.  Watts  ((1875)  L.  R.  20  Eq.  492  ; 
44  L.  J.  Ch.  492  ;   23  W.  R.  771) 
distinguished. 
South   Eastern  Ry.   Co.   v.   Associated 

Portland  Cement  Manufacturers     .  499 

Pearce's  Trusts,  In  re  (decision  of  Warring- 
ton, J.)  reversed      .        .         .         .38 
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Peckham,  East  Dulwich,  and  Crystal  Palace 
Tramways  Bill,  In  re  ([1909]  2  Ch. 
540  ;  78  L.  J.  Ch.  726  ;  101  L.  T. 
226  ;  73  J.  P.  409  ;  8  L.  G.  R.  58 
— decision  of  Neville,  J.)  affirmed  .  623 

Pellas   r.   Neptune   Marine   Insurance    Co. 

((1879)  5  C.  P.  D.  34  :  49  L.  J. 
C.  P.  153;  42  L.  T.  35  ;  28  W.  E. 
405  ;  4  Asp.  M.  L.  C.  213— C.  A.) 
followed. 

Baiter  v.  Adam 295 

Perkins,  In  re  ([1907]  2  Ch.  596)  followed. 

In  re  Poijser  ;  Landon  v.  Poyser  ,         .  659 

Perry  r.  National  Provincial  Bank  of  Eng- 
land ([1909]  W.  N.  261— decisiou 
of  Neville  J.)  varied       ,        .        .  247 

Peterson,  In  re  ([1909]  W.  N.  149  ;  53- 
Sol.  Jo.  617 — decision  of  Eve  J.) 
affirmed  ....     591,  624 

Pett  r.  Fellows  ((1733)  1    Swans.  561,   n.) 

cited. 


In  re  C'hurcJtill :    Hiseoch  v.  Ladder 


656 


Phillips,  Ex  parte;  In  re  Harvey  ((1888) 
36    W.    R.    567)    considered    and 
applied. 
Mayhew  v.  Boyes  .....  247 

Phillips  V.  Phillips  ((1862)  5  L.  T,  655)  dis- 
cussed and  distinguished. 
Cloutte  V.  Storey     ....  473 

Phoenix  Life  Assurance  Co.,  In  re ;  Ex  parte 
Hatton  ((1862)  31  L.  J.  Ch.  340  ; 

6L.  T.  123;8  Jur.  (N.  S.)380;  10 
W.  R.  313)  distinguished. 
In  re  The  Discoverers  Finance  Corjjora- 

tion,  Ld. ;  Zindlar^s  Case       .         .     94 

Pitman   r.   Stevens  ((1812)  15   East,   505) 
applied. 
In  re  Greally  ;  Travers  v.  0' Donoghue  .  649 

Pitts  r.  Michelmore  ([1909]  2  K.  B.  244  ; 

101  L.  T.   188  ;  73  J.  P.  313  ;  25 

T.  L.  R.  492  ;  7  L.  G.   R.  518  ;  2 

Smith,  Reg.  130— C.  A.)  followed. 

Widdicomhe  v.  3Iichelmore    .        .        .  198 

Potts,  In  re;  Ex  parte  Taylor  ([1893]  1 
Q.  B.    648  ;   62   L.   J.  Q.    B.  392) 

applied. 
In  re  Beaumont ;   Woods  v.  Beaumont  ,  652 

Prested  Miners  Gas  Indicating  Electric 
Lamp  Co.,  Ld.  r.  Garner  (Henry), 
Ld.  (26  T.  L.  R.  644  ;  54  Sol.  Jo. 
750  —  decision  of  Walton  J.) 
affirmed 109 

Punt  r.  Symons  ([1903]  2  Ch.506  ;  72  L.  J. 
Ch.  768  ;  52  W.  R.  41  ;  10  Hansen, 
415)  distinguished. 
Ahhotsford  Hotel,  Ld.  v.  Kingliam 


Quinn  r.  Leathern  ([1901]  A.  C.  495  ;  70 
L.  J.  P.  C.  76  ;  85  L.  T.  289  ;  65 
J.  P.  708  ;  50  W.  R.  139 ;  17 
T.  L.  R.  749)  considered  and 
applied. 
Mackenzie  v.   Iron   Trades   Employers'' 

Insurance  Association,  Ld.      .        .157 

R. 

R.  V.  Ball  ([1910]  W.  N.  233)  reversed. 

Director    of    Public     Prosecutions    v. 

A.  B.  and  CD 125 

R.  r.  Board  of  Education  ;  Ex  parte  The 
Managers  of  Oxford  Street  School, 
Swansea  ([1909]  2  K.  B.  1045  ;  79 
L.  J.  K.  B.  66  ;  101  L.  T.  301  ;  73 
J.  P.  469 ;  25  T.  L.  R.  795  ;  7 
L.  G.  R.  929— decision  of  Div.  Ct.) 
affirmed 188 

R.  r.  Boulton  ((1849)  1  Den.  508)  followed. 

B.  V.  Chapman 141 

R.  r.  Bradlaugh  ((1883)  15  Cox,  C.  C.  222,  n.) 
not  followed. 
B.  V.  Kinghorn  and  Another  ;  Ex  parte 

Dunning 29,  178 


Bromhead  ([1906] 
proved. 


'1   J.  P.  103)  ap- 


R.  r 


B.  V.  Thompson 

.  Broome  ((1851)  18  L. 

disapproved. 
B.  V.  Porter    . 


T.  (0.  S.)  19) 


R.  r.  Burton  ((1854)  Dears  C.  C.  282)  distii 
guished. 
B.  V.  Joiner 

R.   r.  Carter  ((1884)   12  Q.  B.   D.  522  ;  53 

L.  J.  M.  C.  96  ;  50  L.  T.  432  :  58 

J.  P.  456  ;  .32  W.  R.   663  ;  15  Cox, 

C.  C.  448)  followed. 

B.  V.  Hardy 


139 


143 


R.  r.  Connell  ((1853)  6  Cox, 
tiuguished. 
B.  V.  White    . 


C.  C.   178)  dis- 


144 


R.  r.  Cowle  ((1907)  71  J.  P.  152)  approved. 
B.  V.  Black 

R.   r.  Croydon  and  Norwood  Tramway  Co. 

((1886)  18  Q.  B.  D.  39  ;  56  L.  J. 
Q.  B.  125 ;  56  L.  T.  78  ;  35 
M.  R.  299  ;  51  J.  P.  420— C.  A.) 
applied. 
B.  (^Corporation  of  Dublin)  v.  Fitz- 
Gibbon     .         

R.  r.  Deaville  ([1903]  1  K.  B.  468  ;  72  L.  J. 
K.  B.  272  ;  67  J.  P.  82  ;  88  L.  T. 
32  ;  51  W.  R.  604  ;  19  T.  L.  R.  223  ; 
20  Cox,  C.  C.  389)  explained  and 
distinguished. 


Buxton  and  Another  v.  Scott 


238 
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R.  r.  Dibdin  ;  Ux  parte  Thompson  (78  L.  J. 
K.  B.  976;  101  L.  T.  106;  25 
T.  L.  R.  553— decision  of  Div.  Ct.) 
affirmed 

R.    r.   Drage   ((1878)   U    Cox,   C.    C.   85) 
followed. 
i?.  V.  Hardy 

R.  r.  Fisher  ([1910]  1  K.  B.  U9 ;  79  L.  J. 
K.  B.  187;  102  L.  T.  Ill;  74  J.  P. 
104  ;  26  T.  L.  R.  122)  followed. 
JR.  V.  Mlis 

R.  r.  George  ((1908)  73  J.  P.  11)  followed. 
i?.  V.  Jackson         ..... 


143 


r.  Hamilton  ((1908)  72  J.  P.  N.  C.  365) 
considered. 
R.Y.  Smith  ;  B..\.  WlUoa    . 

r.  Linneker  ([1906]  2  K.  B.  99  ;  75  L.  J. 

K.  B.  385  ;  70  J.  P.  293  ;  94  L.  T. 

856  ;  54    W.  R.  494  ;  22  T.  L.   R. 

495  ;  21  Cox,  C.  C.  196)  questioned. 

E.  V.  Whit 6 

V.  Locke;  Ea-  parte  Bridges  ([1910]  2 
K.  B.  201  ;  8  L.  G.  R.  588— decision 
of  Div.  Ct.)  reversed 

V.  London  Justices  :  Ex  parte  Lambert 
([1892]  1  Q.  B.  664  ;  61  L.  J.  M.  C. 
104  ;  «J6  L.  T.  678  ;  56  J.  P.  421  ; 
40  W.  R.  575  ;  17  Cox,  C.  C.  526) 
applied. 

Ry.  Dichimon;  Ex  parte  Davis  . 

:  Martin  ((1881)  8  Q.  B.  D.  54  ;  51  L.  J. 
M.   C.  36  ;  45  L.  T.  444  ;  46  J.  P. 

228  ;  30  W.  R.  106  ;  14  Cox,  C.  C. 
633)  followed. 
R.  V.  Chapin 

V.  Munday  ((1799)  2  Leach,  C.  C.  850) 

followed. 
R.  V.  Richards 

'.  Rouse  ([1904]  1  K.  B.  184  ;  73  L.  J. 
K.  B.  60  ;  68  J.  P.  14  ;  89  L.  T. 
677  ;  52  W.  R.  236  ;  20  T.  L.  R.  68  ; 
20  Cox,  C.  C.  592)  followed. 

R.  V.  Grout 

•.  Rowland — considered. 
R.  V.  Hardy    .... 

v.  Saddlers'  Company  ((1863)  10  H.  L. 

Cas.  404)  applied. 
Sissons  {Harold)  4'  Co.,  Ld.  v.  Sissons  . 

:  Sbann  and  Others  ;  Ex  parte  Wilsons' 
Brewery,  Ld.  ([1910]  1  K.  B.  lU  ; 

72  L.  J.  K.  B.  53  ;  lOl  L.  T.  545  ; 

73  J.  P.  515 ;  26  T.  L.  R.  25  ;  54 
Sol.  Jo.  66— decision  of  Div.  Ct.) 
reversed 


127 


148 


I  R.  c.  Shoreditch  Assessment  Committee  ;  Ex 
I  parte  Morgan  (26  T.  L.  R.  553— 

j  decision  of  Div.  Ct.)  affirmed  .  508 

I  R.  (on  the  prosecution  of  Lewisham  Borough 
Council)  V.  South  Eastern  Ry.  Co. 
(7  L.  G.  R.  1171— decision  of 
Ridley  J.)  affirmed  .         .         .  500 

R.  r-  Staines  Lo§al  Board  ((1889)  60  L.  T. 
261)  followed. 
Thames  Cotiservators  v.  Gravesend  Cor- 

poration  ......  63? 

R.  i:  Staines  Local  Board  (  (1889)  60  L.  T. 
261)  followed 
Walthnm    Hoi ij    Cross    Urban   District 

Council  V.  Lea  Con.^eri-ancy  Boaj-d  635 

R.  r.  Turner  ([1910]  1  K.  B.  346;  79  L.  J. 
K.  B.  176  ;  102  L.  T.  367  ;  74  J.  P. 
81  ;  26  T.  L.  R.  112  ;  54  Sol.  Jo. 
164 — C.  A.)  considered  and  ex- 
plained. 
R.  T.  Waller 


130 


144 


334 


349 


195 


140 


120 


143 


R.  c.  Waller  ([1910]  1  K.  B.  364  ;  79  L.  J. 
K.  B.  184  ;  102  L.  T.  400  ;  74  .J.  P. 
81  ;  26  T.  L.  R.  142  ;   54  Sol.  Jo. 
164 — C.  A.)  distinguished. 
R.  V.  Bayyott 132 

Rantzen  r.  Rothschild  ((1865)  30  J.  P.  85) 
followed. 
Stancomb  v.  Trowbridye  Urban  District 

Council 113 

Read  r.  Brown  ((1888)  22  Q.  B.  D.  128  ;  58 
L.  J.  Q.  B.  120  ;  60  L.  T.  250  ;  37 
W.  R.  131 — C.  A.)  considered  and 
applied. 
Bennett  v.  White 538 

Red  '-  R  "  Steamship  Co.  i-.  Allatini  Bros,  and 
Others  (101  L.  T.  510  ;  25  T.  L.  R. 
791  ;  14  Com.  Cas.  303  ;  11  Asp. 
M.  C.  317  —  decision  of  C.  A.) 
affirmed    ......  559 

Rederiaktieselskabet  "Superior"  c.  Dewar 
and  Webb  ([1909]  1  K.  B.  948  ;  78 
L.  J.  K.  B.  584  ;  100  L.  T.  513  ;  25 
T.  L.  R.  396  ;  53  Sol.  Jo.  358  ;  14 
Cora.  Cas.  99  ;  11  Asp.  M.  C.  232— 
decision  of  Bray  J.)  varied      .         .  571 

Reynoldson  r.  Blake  ((1697)  1  Ld.  Raym. 
192)  considered. 
Lord  Elclio  Y.  Andrews .         .         .         .187 

Rhynmey  Iron  Co.  v.  Fowler  ([1896]  2  Q.  B. 
79  ;  65  L.  J.  Q.  B.  524  ;  44  W.  R. 
651)  distinguished. 
Guest,    Keen    and   Nettlefoldx,   Ld.    v. 

Fowler 279 

Rica  Gold  Washing  Co.,  In  re  ((1879)  11 
Ch.  D.  36 ;  40  L.  T.  531  ;  27  W.  R. 
715— C.  A.)  followed. 
In  re  Kaslo-Slocan  Mining  and  Finan- 
cial Corporation,  Ld.       .         .         .97 
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Richardsons  and  Samuel,  In  re  ([1898]  1 
Q.  B.  261  ;  (ifi  L.  J.  Q.  B.  868  ;  77 
L.  T.  479  ;  14  T.  L.  R.  5  ;  8  Asp. 
M.  L.  C.  380  ;  3  Com.  Cas.  79) 
followed. 
Ihornuni  v.  Dowyate  Stea)n>thq)  Co.^Ld.  569 

Kishton  v.  Cobb  ( (1839)  5  My.  &  Cr.  145  ;  4 
Jnr.  261)  distinguished. 
///  re  3Iason  ;  Mason  v.  Mason       .  (545 

Rishton  /■.  Grissell  ((1868)  L.  R.  5  Eq.  326 
distinguished. 
In  re  Spaaitih  Proxpevthuj  Co.  Ld.         .     98 

Robertson  t.  Bristol  Corporation  ([1900]  2 
(,).  B.  198;  69  L.  J.  Q.  B.  590;  82 
L.  T.  516  ;  64  J.  V.  389  ;  48  W.  R. 
498  ;  16  T.  L.  R.  358— C.  A.)  con- 
sidered and  applied. 
Wandsworth  Borough  Council  v.  Crohh.  414 

Robinson  /•.  Balmain  New  Ferry  Co.,  Ld.  :  xuli 
nom.  Robertson  r.  Balmain  New 
Ferry  Co.   Ld.   (1  C.   L.   R.   379— 

,lr(isi.,ii  of  Hiuh  Court  of  Australia) 
artirmcd 


Robinson  v.  Marquis  of  Bristol  ([1851]  11 
C.  B.  241  ;  22  L.  J.  C.  P.  21  ;   16 
Jur.  889)  considered. 
Lord  Elcho  v.  Andrews  .... 

Rochdale  Corporation  r.  Leach  (decision  of 
Lord  Alverstone,  C.  J.)  reversed      . 

Rogers,  Eungblut  &  Co.  r.  Martin  (102  L.  T. 
687  ;  26  T.  L.  R.  459  ;  54  Sol.  Jo. 
478 — decision  of  Div.  Ct.)  affirmed. 

Rose  r.  Poulton  ((1831)  2  B.  &  Ad.  822  :  1 
L.  J.  K.  B.  5)  considered  and  dis- 
tinguished. 


626 


5.50 


46 


565 


Ellis  X.Kerr 

Rosefield  v.  Provincial  Union  Bank  (decision 
of  Bray.  .1.)  attiruied 

Rosin  and  Turpentine  Import  Co.,  Ld.  v. 
Jacobs  (B.)  &  Sons,  Ld.  (101  L.  T. 
56  ;  25  T.  L.  R.  687  ;  14  Com.  Cas. 
247  ;  11  Asp.  M.  C.  260— decision  of 
C.  A.)  affirmed        .... 

Royou  r.  Paul  ((1858)  28  L.  J.  555),  distin- 
guished. 
JLauffhtoHY.  Coinniissioners  of  Port  Erin  595 

Ruddock    In    re;    Newberry  c.   Mansfield 

(decision  of  Warrington,  J.)  affirmed  630 

Russell  V.  Amalgamated  Society  of  Carpen- 
ters and  Joiners  (25  T.  L.  R.  520) 
apjilied. 

Mudd  V.    General   Union  of  Operatixe 

Ciirj^i-nters  and  Joiners   .         .         .610 


Sadler  r.  Great  Western  Ry.  Co.  ([1896] 
A.  C.  450  ;  65  L.  J.  Q.  B.  462  ;  74 
L.  T.  561  ;  45  W.  R.  51)  discussed. 
Campania  Snnsi^iena  de  Games  Conge- 
lad  as  V.  Honlder  Brothers  S)'  Co., 
Ld .479 

Sadler  r.  Whiteman — overruled. 

Stirling  v.  Silburn  and  Pyinan.      .         .  427 

Sailing  Ship  Lyderhorn  Co.  r.  Duncan,  Fox  & 
Co.  (100  L.  T.  736  ;  25  T.  L.  R.  503  ; 
14  Com.  Cas.  181  ;  11  Asp.  M.  C. 
237 — decision  of  Lord  Alverstone) 
affirmed    ......  557 

St.  George's,  Hanover  Square  (Rector  and 
Churchwardens)  ([1909]  1  Ch.  592  ; 
78  L.  J.  Ch.  581  ;  73  J.  P.  259  ;  25 
T.  L.  R.  393  ;  53  Sol.  Jo.  357  ;  7 
L.  G.  R.  774— decision  of  C.  A.) 
reversed 51 

St.  Thomas's  Hospital  (Governors)  r. 
Richardson  (decision  of  Hamilton, 
.1.)  reversed 39 

Saker  In  the  Estate  of  ([1909]   P.  233  ;  78 
L.  J.  P.  85  ;  101  L.  T.  400  ;  53  Sol. 
Jo.  562)  cited. 
In  the  Estate  of  Edith  French        .         .211 

Salaman  r.  Holford  ([1909]  2  Ch.  64  ;  78 
L.  J.  Ch.  536  ;  100  L.  T.  729— 
decision  of  Neville,  J.)  affirmed       .  317 

Salvin  In  re  ;  Marshall  v.  Wolseley  ([1906] 
2  Ch.   459  ;  75  L.  J.  Ch.  825  ;  95 
L.  T.  289)  distinguished. 
In  re  Wilkinson;  Thomas  y.  Wilkinson.  470 

Sanderson  r.  Cockermonth  &  Workington 
Ry.   Co.    ((1849)    11    Beav.   497; 
(1850)  2  H.  &  T.  327)  followed. 
South    Eastern  By.    Co.   v.   Associated 

Portland  Cement  Manufacturers    .  499 

Saner  v.  Bilton  ((1879)  11  Ch.  D.  416  ;   48 
L.  J.  Ch.  545  ;   40  L.  T.  314  ;    27 
W.  R.  472)  considered. 
Jones  V.  Stott 487 

Sanitary  Carbon  Co.,  In  re  ([1877]  W.  N. 
223)  commented  upon. 
East  V.  Bennett  Brothers,  Ld,        ,         ,     82 

Saqui  and  Another  v.  Stearns  ([1910]  W.  N. 
147;  102  L.  T.  915;  26  T.  L.  R. 
501  ;  54  Sol.  Jo.  565 — decision  of 
Walton,  J.)  affirmed        .        .        .292 

Saunders,  In  re  ([1898]  1  Ch.  17  ;  67  L.  J. 
Ch.  55  ;    77  L.  T.  450 ;   46  W.  R. 

180— C.  A.)  followed. 
In  re  CoxwelUs  Trusts;  Ki nloch- Cooke 

V.  PuUic  Trustee    .         .         .         .158 

Saunders  r.  Pitfield  ((1888)  58  L.  T.  108  ; 
16  Cox,  C.  C.  369  ;  52  J.  P.  694) 
followed. 
Waters  v.  Phillijys  ,         .        .         .23'^ 
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Savill  Brothers,  Ld.  r.  Bethell  ([1902]  2  Ch. 
523  ;    71  L.  J.  Ch.  652  ;    87  L.  T. 
191  ;    50  W.   R.   580—0.   A.)  dis- 
tinguished. 
I'^'oi/fh   Eadern   Ry.    Co.   v.  Asfiociuted 

Porthnul  Cement  Mamfactnrers  .  499 

'■■  Scarsdale,"  The  ([1907]  A.   C.  373  ;   7tj 
L.  J.  P.   147  ;    97   L.   T.  526 ;    28 
T.  L.  R.  729)  followed. 
Hatjlet  V.  Thompson       ....  554 

Schofield  r.  Mayor,  etc. .  of  Bolton  (decision 

of  Lord  Coleridge,  J.)  reversed        .  448 

Scottish  Economic  Life  Assurance  Society, 

A".6-^M/fe((1890)  45   Ch.   D.  220; 
60  L.  J.  Ch.  14  ;  62  L.  T.  926  ;    38 
W.  R.  684  ;  2  Meg.  271)  followed. 
In  re  Life  and  Health  Assurance  Asso- 
ciation, Ld.      .....  294 

Screw  Collier  Co.    r.    Webster  (or   Kerr) 

([1909]    S.   C.    561  ;    46   Sc.  L.  It. 
338)  affirmed 

Scrope  r.  Offley((1736)   1   Bro.  I'arl.  Cas. 
276)  distinguished. 
Xoftid;/e  v.  Bering  ;  Itahan  v.  Dcrimj   . 

Scrymgeour  Wedderburn  c.  Earl  of  Lauder- 
dale ([1908]  S.  C.  1237;  45  Sc. 
L.  R.  949)  reversed        ... 


Sharman  v.  HoUiday  and  Greenwood,   Ld. 

([1904]  1  K.  B.  235  ;  73  L.  J.  K.  B. 
176  ;  68  J.  P.  151  ;  90  L.  T.  46  ;  20 
T.  L.  II.  135 — C.  A.)  applied. 
Radcliffe  v.  Pacific  Steam  Navigation 
Co.  .       " : 

Sharp   r.  Dawes  ((1876)  2  Q.  B.  D.  26  ;  46 
L.  J.  Q.  B.  104  ;    36  L.  T.  188  ;    25 
\V,  R.  66 — C.  A.)  commented  ujion. 
East  V.  Bennett  Brothers,  Ld. 

Sheffield  Corporation  c.  Barclay  ([1905) 
A.  C.  392  ;  74  L.  J.  K.  B.  747  ;  69 
J.  P.  385  ;  93  L.  T.  83  ;  54  W.  R. 
49  ;  21  T.  L.  R.  642  ;  10  Com.  Cas. 
287  ;  12  Manson,  248  ;  3  L.  G.  R. 
992)  applied. 
Bamjield  v.  Goole  and  Slieffield  Trans- 
port Co.,  Ld.  ..... 

Shenstone  v.  Freeman  ([1910]  2  K.  B.  84  ; 
79  L.  J.  K.  B.  982  ;  102  L.  T.  682  ; 
26  T.  L.  R.  416  ;  54  Sol.  Jo.  478) 
approved. 
Rogers,  Eunghlut  4'  Co.  v.  Martin 

Shepheard  c.  Beetham  ((1877)  6  Ch.  D.  597  ; 
46  L.  J.  Ch.  763  ;  25  W.  R.  764) 
discussed  and  distinguished. 

In  re  Pullen  ;  Parker  v.  Pullen     . 

Shrimpton  r.  Hertfordshire  County  Council 

(decision  of  Channel],  .J.)  reversed 


Skinner   r.  Andrew  and  Hall  (Sutton,  J.) 
reversed 

Skipper    and     Tucker     c.    Hollo  way    and 

Howard   ([1909]    2  K.  B.  630  ;  79 

L.   J.  K.  B.  91  ;  26  T.  L.  R.  82— 

Darling,  J.)  not  followed. 

Forster  v.  Baher 

Smith  r.  Baker  &  Sons  ([1891]  A.  C.  325  ;  60 
L.  J .   Q.  B.  683  ;  65  L.  T.  467  ;  40 
W.  R.  392  ;  55  J.  P.  660)  applied. 
Robertson  v.  Primrose  Sf  Co.  . 


62 
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Smith  /■.   Day  ( (1882)  21  Ch.  D.  421  ;  48 

L.  T.   54;    81  W.   K.   187   -C.  A.)    . 
dissented  from. 
In  re  Hailstone;  IIojMnson  v.  Carter  .  287 

Smith  V.  Dimes  ((1849)  4  Exch.  Rep.  32 ;  7 
1).  &  L.  78 ;  19  L.  J.  (Ex.)  60  ;  13 
Jnr.  518)  followed. 
In  re  Wilde 589 

,  Smith  r.  Humble  ((1854)  15  C.  B.  321  ;  3 

C.  L.  R.  225)  distinguished. 
I  Salaman  v.  IFolford       .         .         .         .317 

Smith  r.  Lion  Brewery  Co..  Ld.  ([1909]  1 
K.  B.  711  ;  78  L.J.  K.  B.  492:  100 
L.  T.  541  ;  73  J.  P.  244 ;  25 
T.  L.  R.  353— decision  of  Channell, 
J.)  reversed    ....   278,  301 

Smith  r.  Neale  ((1857)  2  C.  B.  (x.  s.)  67  ; 
26  L.  J.  C.  P.  143  ;  3  Jur.  (N.  s.) 
516  ;  5  W.  R.  563)  distingviished. 
Reeve  Y.  Jennings 109 

Smith  V.  Whiteman  and  Another  (decision 

uf  Grantham.  J.)  affirmed        .         .     46 

Smith's  Advertising  Agency  c.  Leeds  Labora- 
tory Co.  (26  T.  L.  R.  64— decision 
of  Walton;  J.)  affirmed  .         .        .243 

Smout  c.  Ilbery  ((1842)  10  M.  .t  W.  1 ;  12 
L.  J.  (Ex.)  357)  doubted. 
Yonge  v.  Tognhce .  ....       8 

Smurthwaite  v.  Hannay  ([1894]  A.  C.  494  ; 
63  L.  J.  Q.  B.  737  ;  71  L.  T.  157  ; 
43  W.  R.  113  ;  6  R.  299  ;  7  Asp. 
M.  C.  485)  discussed. 
Compania  SansineiM  do  Carnes  Con- 
qeladax  v.  Houlder  Brothers  A"  Co., 
Ld 479 

Society  of  Accountants  and  Auditors  r. 
Goodway  ([1907]  1  Ch.  489;  76 
L.  J.  Ch.  384  ;  96  L.  T.  326  ;  23 
T.    L.  R.  286  ;   24   R.  P.    C.    159) 

cited. 
Soviet  g  of  Architects  v.  Kendriek  .         ,  619 

i  South  Eastern  Ry.  Co.  '•.  Associated  Port- 
land Cement  Manufacturers  ([1910) 
1  Ch.  19  ;  79  L.  J.  Ch.  153 ;  101 
L.  T.  866  ;  73  J.  P.  482  ;  25  T.  L.  R. 
811— decision  of  Eady,  J.)  affirmed 
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South  Suburban  Gas  Co.  r.  Metropolitan 
Water  Board  ([1909]  2  Ch.  66G  : 
7y  L.  J.  Ch.  27  ;  101  L.  T.  560  : 
73  J.  P.  503  ;  26  T.  L.  E.  12  ;  8 
L.  G.  R.  43)  considered  and  dis- 
tinguished. 
JMetntjioVitan    Mater  Board  v.   London, 

Br'Kjhton.dial  South  Coa.st  h'l/.      .   416 

Soutbcote  t:  Stanley  ((1856)  1  H.  iV  X.  247) 
di!-;ipi)roved. 
Lrcs  V.  BtiMh-rlc;/  Bro.^.         .         .         .  :i(;7 

Southhook  Fireclay  Co.,  Ld.   / .  Laughland 

([1U08]    IS.    ('.  831  ;    45   Sc.   L.   it. 
664)  followed. 
Xels„,i  V.  Siiiiuiierhe  Iron  Co.,  Ld.  .  368 

Southport  and  Lytham  Tramroads  Act,  1900, 

In  rr  ;  E-r  jKn-tr  Hesketh  (ilecisiou 

of  Warrington,  J.)  reversed     ,         .  622 

Spanish  Prospecting  Co.,  Ld..  In  re  (decision 

of  Eady.  .1.)  reversed       .         .         .     ;»8 

Sparrow  and  James's  Contract  (1902),  ///  re 
(  [I'.ilUj   2    rh.  611  :    7lt  L.  .1.  Ch. 
491,  n.)  commented  upon. 
In   re  Sanxoni  and  A'arJiefJi'.-i   Contract  534 

Spillers  and  Bakers.  Ld.  v.  Great  Western 
Ry.  Co.  (rittlO]  1  K.  B.  778  ;  7!i 
L.  J.  K.  B.  771  ;  102  L.  T.  654  ;  26 
T.  L.  R.  315 — decision  of  Rly.  and 
Can.  Com.)  affirmed         .         .         .  502 

Stamper   t.  Sunderland   Overseers   ((1869) 
L.  R.  3  (_'.   ]'.  38S  :  \M   L.  J.  M.  C. 
137  ;   18  L.  T.  682  :  16  W.  R.  1063) 
followed. 
Griffgs  v.  Stereni 506 

Stewart,    In   re;  Stewart   c.    McLaughlin 
([1908]  2   V\\.  251  ;  77    L.   J.   Ch. 
525  ;  99  L.  T.  106  ;  24  T.  L.  R.  679) 
distinguished. 
In  re  Innes  :  Innes  v.  Inne^  .         .         .  209 


Stewart  /■.  Williamson  (  [1909]  S.  C 
46  ISc,  L.  R.  918)  affirmed 


1254 


i37 


Stone  r.  Liverpool  Marine  Society  (  (1894) 
63    L.   J.    Q.    B.  471  ;  10   R.    592) 
applied. 
Co.ry.  Hutchinson  .         .         .     21,   283 

Storey  r.  Town   Clerk  of   Bermondsey   (26 

T.  L.  li.  123— decision  of  Div.  Ct.) 
reversed 200 

Stourcliffe  Estate  Co..  Ld.  v.  Bournemouth 
Corporation  ([1910]  2  Ch.  12  ;  102 
L.  T.  311  ;  74  J.  P.  162  ;  26T.L.  R. 
354  —  decision  of  Parker.  J.) 
affirmed 336 

Strang,  Steel  &  Co.  r.  Scott  &  Co.  ((1889)  14 
A.  C.  601  ;  59  L.  J.  P.  C.  1  ;  61 
L.  T.  597  ;  38  "VV.  R.  452  ;  16  Asp. 
M.  C.  419)  discussed  and  applied. 


Khh  V.  TayU 


Strapp  r.  Bull  ([1895]  2  Ch.  1  ;  64  L.  J.  Ch. 
658  ;  72  L.  T.  514  ;  43  W.  E.  641  ; 
12  R.  387;  2  Mans.  441— C.  A.) 
discussed. 
Ill  re  Boi/ntoti  (.1.)  Ld.  :  Ilofiiiann  v. 
Bo>/nton{A.)  Ld.    .         .'       . 

Stubbs  r.  Slater  ([1910]  1  Ch.  195  ;  101 
L.  T.  709  ;  54  Sol.  Jo.  82— decision 
of  Neville,  J.)  reversed  . 

Sturge    t:    Great  Western  Ry.  Co..    In   re 

((1881)19  Ch.  D.  444;  51  L.J.  Ch. 
1.S5  :  45  L.  T.  787  ;  30  W.  R.  456) 
followed. 
In  re  McFee  ;  McFee  v.  Toner 

Surman  r.  Wharton  ([1891]  1  Q   B.  491  :  60 
L.  J.  Q.  B.  233  ;  (54  L.    T.  866  :  39 
W.  R.  416)  followed. 
In  re  Erans.s  Estate       .... 


651 


T. 

Tarling  /•.  ORiordan  ((1^ 
approved. 
Jaclisun  V,  Eota.r  Moti. 


8)  2  L.  R.  Ir.  82) 
and   Code  Co.  526 


Tasker  r.  Tasker  ([1895)  P.  1  ;  64  L.  J.  P. 
3(!  :  71  L.  T.  779  ;  43  W.  E.   255  ; 
11  li.  619)  disapproved. 
Masson-Tcmj/Uer  cf  Co.  v.  Be  Fries        .  263 

Taurine  Co.,  In  re  ((1883)  25  Ch.  D.  118  ;  53 
L.  J.  Ch.  271  :    49    L.   T.  514 ;  32 
W.  R.  129— C.  A.)  applied. 
Ln  re  Mus.^el/  Ilutitin;/  Record  Co.,  Ld.     97 

Taylor,  In  re  ;  E,r  parte  Norvell  (191(»)  101 
L.  T.  687  ;  26  T.  L,  R.  100  ;  54  Sol. 
Jo.  102  ;  suli  nam.  In  re  Taylor  ; 
Ec  parte  Sutcliife,  26  T.  I..  R.  270  ; 
54  Sol.  Jo.  271— C.  A.)  decision  of 
Div.  Ct.  affirmed,  Moulton,  L.  J. 
dissenting 41 

Thames    Conservators    r.    Gravesend     Cor- 
poration ([1910]   1   K.  B.  442  ;  79 
L.  J.  K.  B;  331  ;  100  L.  T.  964  ;  73 
J.  P.  381  ;  7  L.  G.  R.  868)  followed. 
Watt  ha  VI  Holy   Cross    Urban   Bidrict 

Council  V.  Lea  Consei'vancij  Board.  635 

Thompson  /■.  Equity  Fire  Insurance  Co.  and 
Union  Bank  of  Canada  (41  Can. 
S.  C.  R.  491 — decision  of  Supreme 
Court  of  Canada)  reversed       .         .  291 


Thompson  c.  Goold  &  Co.  (25  T.  L,  R.  ltJ3- 
decision  of  C.  A.)  reversed 


363 


Thorndike  r.  Hunt  (  (1859)  3  L>e  G.  &  J. 
563  ;  28  L.  J.  (Ch)  417  ;  5  Jur.  (N.  s.) 
79  ;  7  W.  R.  246)  distinguished. 
Clouttex.  Storey    .         .         .         .         .  G31 

Thursby's    Settlement,    In  re;    Grant    r. 
Littledale    (decision    of    Warring- 
.  561  ton,  J.)  reversed       .         .  .470 
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"Tongariro"'  (Owners  of  Cargo  of  SS.)  r. 
Astral  Shipping  Co.,  Ld.  ([1910]  P. 
2i9  ;  79  L.J.  P.  100  ;  103  L.  T.  3r.9  ; 
26  T.  L.  R.  578— decision  of  C.A.) 
affirmed 


Toronto    Corporation    /•. 

(decision    of    (' 
nffirmed  . 


Toronto  Ry.    Co. 

A.    for    Ontnrio) 


Towers  r.  African  Tug  Co.  ([1904]  1  Gh.  .558  : 

73  L.  J.  Ch.  395  ;  90  L.  T.  298  ;  52 

W.   B.  530  ;  20  T.  L.  R.  292;  11 

Manson,  198  C.  A.)  distinguished    . 

Monely  y.  Koffyfontein  Mines,  Ld.         69,  90 

Treheme  v.  Dale  (  (1884)  27  Ch.  D.  66  ;  51 
L.  T.  553  ;  33   W,    R.    96— C.    A.) 
distinguished. 
Hi2)liiss  V.  FelloiDS  ....  105 

Tutton  r.  SS.  "Majestic"  (Owners)  ([1909] 

2  K.  P>.  54  ;  78  L.  J.  K.  P..  530  ;  100 

L.  T.  644  ;  25  T.  L.  R.  482  ;  53  Sol. 

Jo.  447— C.  A.)  applied. 

Marshall   v.    Orient  Steam  Navigation 

Co.,  Ld 394 

Tweddle  (John)  &  Co.,  In  re  (  [1910]  2  K.  B. 

67  ;    102    L.    T.   532— decision    of 
Div.  Ct.)  reversed    .        .        .        .95 

"  Tweedsdale,"  The  ((1889)  14  P.  D.  164  ; 
58  L.  J.  (Adm.)  41  :  61  L.  T.  371  ; 
37  VV.  E.  783  ;  6  Asp.  M.  C.  430) 
applied. 

"  Gladys,"  The 573 

•Tweedsdale,"  The  ((1889)  14  P.  D.  164: 
58  L.  J.  (Adm.)  41 ;  61  L.  T.  371  ; 
37  W.  R.  783 ;    6  Asp.  M.  C.  430) 
approved. 
"  Grorehur.^t;'  The         ....  576 

'•  Tynron"  (Owners  of)  r.  Morgan  (  [1909]  2 
K.  B.  C>6  ■  78  L.  J.  K.  B.  857  ;  100 
L.  T.  641— C.  A.)  .ipplied. 
(rriya  v.  Owners  of  S.  "  Ilarelda  ''        .  362 

'Tynron'  (Owners  of)  /■.  Morgan  ([1909]  2 
K.  B.  06;  78  L.  J.  K.  B.  857;  100 
L.  T.  641)  disapproved. 
Bosie  V.  Machay 386 


U. 

Union  Bank  of  Manchester  r.  Beech  (  (1865) 
3  H.  .V:('.  672  :  34  L.  J.  (Kx.)  133  ; 
12  L.  T.  499  ;   13  \V.  R.  922)  con- 
sidered. 
Perry  v.  Xatiunal  Prorincial  Tianh  of 

England  .         .         .         .         ,247 

Urmston  r.  Whitelegg  (  (1890)  63  L.  T.  455) 
distinguished. 
Cadr  V.  Daly COS 


Varlo  r.  Faden  ((1859)  27  Beav.  265)   fol- 
lowed. 
In  re  Ilurlbaff  ;  Jlurlbatt  v.  Ihirlhaft . 

Vickers.  Sons  and  Maxim.  Ld.  r.  Evans 
([1910]  W.  N.  41  ;  79  L.  J.  K.  B. 
417  ;  102  L.  T.  199  ;  26  T.  L.  R. 
275  :  3  B.  W.  C.  0.  126— decision 
of  ( '.  A.)  affirmed    .... 


■  W.  H.  No.  1  "  and  the  ■•  Knight  Errant," 

The    (decision   of    Bigham,    Pres.) 


462 


;?8i 


varied 


575 


Walker  r.  Provincial  Homes  Investment  Co., 
Ld.  (decision  of  Channell,  J.) 
reversed 488 

Wallis,  Son  and  Wells  v.  Pratt  and  Haines 
(102  L.  T.  108  ;  26  T.  L.  R.  253— 
decision  of  Bray,  J.)  reversed  .  532 

Walshaw  r.  Brighouse  Corporation  ([1899] 
2  Q.   B.  286  ;  68  L.  J.  Q.  B.  828  ; 
81    L.    T.    2  ;    47   W.    R.    600 ;    15 
T.  L.  R.  403— C.  A.)  (piestioned. 
Ifobhs  V.  Winchester  Corporation  .         .  227 

Ward  v.  Eyre  ((1880)  15  Ch.  D.  130  ;   49 
L.  J.  (Ch.)  657  ;  43  L.  T.  525  ;  28 
W.  R.  712)  distinguished. 
In  re  Wilde 589 

Warncken  v.  Richard  Moreland  &  Son,  Ld. 
([1909]  1  K.  B.  184  ;  78  L.  J.  K.  B. 
332  ;  100  L.  T.  12  ;  25  T.  L.  R. 
129  ;  53  Sol.  Jo.  134— C.  A.) 
applied 

Marshall  v.   Orient  Steam    Xarir/ation 

Co '.         .  394 

Watney  r.  Musgrave  ((1880)  5  Ex.  D.  241  ; 
49  L.  J.  (Ex.)  493  :  42  L.  T.  690  : 
28  W.  R.  491  ;  44  J.    P.  268)  dis- 
tinguished. 
tri/est.    Keen   and   Nettlefohh.    Ld,    v. 

Fo'rlcr     .  .  .  ■        .  .  .  279 


Watson  i:  Home  ((1827)  7  B.  &  C.  285  ;  1 
Man.  &  Ry.  K.  B.  191  ;  6  L.  J.  (o.  s.) 
K.    B.     73;    31    N.   R.   200)    dis- 
tinguished. 
Salomon  v.  Ifolford        ....  lill 

Weiner  /■.  Wilson's  &  Furness-Leyland  Line, 
Ld.  (102  L.  T.  716  ;  54  Sol.  Jo.  543 
— decision  of  Hamilton,  J.)  affirmed  56^ 

Weir  i:  Richardson  ((1897)  3  Com.  Cas.  20) 
followed. 


■■  Xingsland,'"  The.         .         .         .         . 

Weir  Hospital,  In  re  ([1910]  W.  N.  82  ;  79 
L.  J.  Ch.  .369  ;  102  L.  T.  354  :  26 
T.  L.  R.  366  :  54  Sol.  Jo.  376- 
decision  of  Eve  J.)  reversed    . 


-.69 
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West  Ham  Union  v.  Holbeach  Union  ([1905] 
A.  C.  450  :  74  L.  J.  K.  B.  868  ;  93 
L.  T.  557  :  69  J.  P.  442  ;  21  T.  L.  II. 
713;  3  L.  G.  R.  1179:  54  W.  II 
137)  followed. 
KiiHistoii-vjjon-TTull   Inciti'jwritt'inii    for 


the  I- 


Ihn 


West  Kent  Main  Sewerage  Board  r.  Dart- 
ford  Union  Assessment  Committee 
and  Overseers  of  Crayford  :  Same 
/■.  Dartford  Union  Assessment  Com- 
mittee and  Overseers  of  Dartford  : 
Same  r.  Dartford  Union  Assessment 
Committee  and  Overseers  of  Bexley 
(74  J.  P.  129  ;  8  L.  G.  II.  287— 
decision  of  Div.  Ct.)  affirmed 

WMnney  r.  Moss  Steamship  Co..  Ld.  (102 
L.  T.  177  ;  26  T.  L.  E.  272  ;  54  Sol. 
J.  291  :  15  Com.  Cas.  114  ;  11  Asp. 
M.  C.  381— decision  of  Hamilton, 
•T.)  reversed 

Whiteley  r.  Burns  ([1908]  1  K.  B.  705  ;  77 

L.  J.  K.  B.  467  ;  98  L.  T.  836  ;  72 

J.    P.   127;    24  T.   L.  R.  319  ;    52 

Hoi.  Jo.  264)  explained. 

Merchant  v.  London  County  Council     . 

Whiteman  r.  Sadler  ([1910]  1  K.  B.  868: 
79  L.  J.  K.  B.  786  :  102  L.  T.  472  : 
26  T.  L.  R.  372  ;  54  Sol.  Jo.  37.5— 
decision  of  C.  A.)  reversed 

Wigan  Coal  &   Iron  Co.,  Ld.  r.  Eckersley 

(102  L.  T.  154— decision  of  C.  A.) 
affirmed    ...... 

Wild  r.  Woolwich  Borough  Council  ([1909) 
2  Ch.  287  ;  78  L.  J.  Ch.  633  ;  100 
L.  T.  925  ;  73  J.  P.  364  ;  25  T.  L.  R. 
622  ;  53  Sol.  Jo.  561  :  7  L.  G.  R. 
733— decision  of  Eve,  J.)  affirmed  .  1 

Wild's  Case  ((1599)  6  Co,  Rep.   16  b)  ob- 
served. 
In  re  Jonex ;  Lewix  v.  Leioix  .         .         .  ( 

Wilde,  Jn  re  ([1910]  W.  N.  105— decision 
of  Eady,  J.)  reversed 

Wilford  V.  West  Riding  of  Yorkshire  County 
Council  ([1908]  1  K.  B.  685:  77 
L.  J.  K.  B.  436  ;  72  J.  P.  107  ;  98 
L.  T.  670  ;  24  T.  L.  R.  286  ;  6 
L.  G.  R.  24  4  ;  52  Sol.  Jo.  263) 
approved. 
7?.  V.  Board  of  Edvciition  :  Kr  parte 
The  Managers  of  O.i-ford  Street 
School,  Swanxea      .      '  . 

Wilkinson  v.  Malin  ((1832)  2  Tyrw.  544) 
applied. 
In  re   Whiteletj ;  Bishoj?  of  London  v. 
Whiteley 


589 


188 


Wille  v."  St.  John  ([1910]  1  Ch.  84  ;  101 
L.  T.  558  ;  26  T.  L.  R.  87  ;  54 
Sol.  Jo.  65— decision  of  Wnrrino-- 
toii,  J.)  affirmed      .         .         .   513, 


COL. 
Williams  r.  Great  Western  Ry.  Co.  ((1858) 
3  H.  &  N.  809)  followed. 
IJignam   v.    DuhUn    United    Tramwai/i: 

Co ■  .  308 

Williams  r.  Ocean  Coal  Co.  ([1907]  2  K.  B. 
422  :  76  L.  J.  K.  B.  1073  ;  97  L.  T. 
150;    23    T.     L.    R.    584— C.    A.) 
followed. 
KeeVniii  \.  Nro'  ^fonchton  Collieries.  Ld.  3(;5 

Williams  /■.  O'Keefe  (5  C.  L.  R.  217- decision 

of  High  Court  of  Australia)  affirmed  165 

Williams  r.  Weston-super-Mare  Urban  Dis- 
trict Council  ((19(18)  72  J.  P.  54) 
aj^proved. 

Williams  v.  Weston-super-Mare   Crhan 

District  Council  (Ay>.  2)  .         .         .  341 

Williams  r.  Weston-super-Mare  Urban  Dis- 
trict Council  (No.  2)  (74  J.  P.  52— 
decision  of  Xeville,  J.)  affirmed      .  341 

Wilmott  r.  London  Road  Car  Co.  ([1910] 
1  Ch.  754  ;  79  L.  J.  Ch.  431  ;  10-2 
L.  T.  427;  26  T.  L.  R.  387;  17 
Manson,  220 — decisio)i  of  Neville, 
J.)  reversed      .         .         .         .114,  323 

Winans  r.  Attorney- General  ([1908]  ]  K.  B. 
1022  ;  77  L.  J.  K.  B.  .565  ;  98  L.  T. 
602  ;  24  T.  L.  R.  445  ;  .52  Sol.  Jo. 
378— decision  of  C.  A.)  affirmed      .  158 

Winn  r.  Bull  (  (1877)  7  Ch.  D.  29  ;    47  L.  J. 
Ch.  139  ;  26  W.  R.  230)  followed. 
Santa  Fe  Land   Co.,    Ld.   v.    Forestal 
Land,   Timber,   and  Railways   Co., 
Ld 107 

Winstanley  r.  North  Manchester  Overseers 

([1908]  1  K.  B.  835  ;  77  L.  J.  K.  B. 
661  ;  98  L.  T.  781  ;  72  J.  P.  172  ; 
24  T.  L.  R.  388  ;  6  L.  G.  R.  427— 
decision  of  C.  A.)  affirmed       .      50,  509 

Woodall,  In  re  ( (1884)  13  Q.  B.  D.  479  ;  53 
L.  J.  Ch.  966;  50  L.  T.  747;  1 
Morr.  201)  approved. 

In  re  Bagley 42 

Woolwich  (Mayor,  etc,  of),  Ex  parte  ([1908] 
W.  N.  56)  overruled. 
Ex  parte  Great   Western  By.   Co. ;  In 
re  Great   Western    Bailmay  (^Neio 
Baihrays)  Aet,^'.M)r>        .     '    .         .101 


Yorkshire  Railway  Wagon  Co.  v.  Maclure 
(  (1882)  21  Ch.  D.  309  ;  51  L.  J.  Ch. 
857  ;  47  L.  T.  290  ;  30  AV.  R.  761 
— C.  A.)  applied. 


Corrney 
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Young   f.  Cuthbert  ([10061   1  Ch.  451  ;  75 
L.  J.   Ch.   217;  94  L.  T.  191  ;  70 
J.  P.  l:?0  ;  54  W.  R.  296  ;  22  T.  L.  R. 
251  ;  4  L.  G.  R.  356)  applied. 
Crisp  V.  FM/Jen      .         ,         .         .         .  28S ; 

Ystradyfodwg  and  Pontypridd  Main  Sewer- 
age Board  >-.  Newport  Assessment 
ment  Committee  ([I'-'ol]  1  K.  B. 
406  ;  70  L.  J.  K.  B.  818  :  84  h.  T. 


40  ;  65  J.  r.  307  ;  49  W.  R.  292  ; 
17  T.  L.  R.  220— C.  A.)  followed. 
Went  Kent  Main  Seiverar/e  Board  v. 
Dartford  T'nion  Axfies.^ment  Coin- 
m  if  Iff  and  O  rrrseevs  of  fray  ford  ; 
Sa in e\.  Dartford  Union  A^isr.^snicnt 
Coininittr.p  and  Orerxrer.^  of  Dart- 
ford ;  Sanir  v.  Dartford  f'nion 
Axsesxnient  C'onuniftee  and  Orer- 
srerx  of  Br.vlri/         .         .         •         , 
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CHRONOLOGICAL    LIST    OF    STATUTES    REFERRED    TO 
IN   CASES   DIGESTED   IN    THIS   VOLUME. 


-IMPERIAL  STATUTES. 

COL. 


1  &  2  Pli.  &  Mar.,  c.  12,  s.  1. 

COAKER  V.  WiLLCOCKS 


43  Eliz.  c.  2  {Poor  Belief  Ad,  1601),  s.  1. 

WiNSTANLEY  V.  NORTH  MANCHES- 
TER Overseers     .         .        .         . 


509 


21  Jac.  I.e.  16  {Statute  of  Limitations}. 

Baker  v.  Courage  &  Co.      .  329,  330 
//(  re  J 344 


29  Car.  2,  s.  3  {Statute  of  Frauds),  s.  4. 

Prested  Miners  Gas  Indicating 
Electric  Lamp  Co.,  Ld.  v.  Henry 
Garner,  Ld.  .         .        .109 


8  Anne,  c.  18  {Landlord  and  Tenant  Act, 

1709),  s.  1. 

Cox  v.  Harper     .        .        .        . 

9  Geo.  2,  c.  36  {Charitable  Uses  Act,  1736). 

In  re  Hoyles,  Row  v.  Jagg 


529 

314 
60 


32  Geo.  3,  c.  56  (^Servants  Characters  Act, 
1792),  ss.  2,  3. 

R.   V.    COSTELLO   AND    BiSHOP,    Sll^h 

nom.       R.     1).    Connolly     and 
CoSTELLO         ....     136,  137 
36  Geo.  3,  c.  52  {Legacy  Duty  Act,179(i),  s.  11. 

Attorney-General  t).  Wade      .     161 


39S[.iOGeo.B,c.Q8{TheUui 
In  re  Hurlbatt 
Hurlbatt 


mAct),  ss.  1,2. 
Hurlbatt  v. 

.    461,  462 


42  Geo.  3,  c.  119  (Gaminf/  Act,  1802),  s.  5. 
Smith's  Advertising  Agency  v. 
Leeds  Laboratory  Co. 


243 


52   Geo.  3,  c.  150  {Medicines  Stamp  Act, 
1812),  s.  2,  Sched. 
KiRKBY  17.  Taylor  .        .    401,405,523 

52  Geo.  3,  c.  165  (Places  of  Meligious  JVorship 
Act,  1812),  s.  12. 
R.  V.  DiNNiCK  .        .134,  135,  150 

55  Geo.  3,  c.  184  {Stamp  Act,  1815),  Sched. 
Attorney-General  v.  Wade 

57  Geo.  3,c.  xxix.  {Metropolitan  Paving  Act, 
1817),  s.  65. 
Baker  I'.  Bradley  and  Another 


161 


s.  80. 
Green  v 

ss.  80,  82. 
Wild    \ 
Council 


Hackney  Corporation 
,    Woolwich 


Bokough 
.  414,  415 


col, 


5  Geo.  4,  c.  83  {Vagrancy  Act,  1824),  ss.  3, 
4,  5. 

R.  V.  Johnson        .         .        .   144,  145 
s.  5. 

R.  V.  Johnson        .        .        .         .147 

11  Geo.   4  &  1   Will.  4,  c.  68  {Infants  Pro- 
perty Act,  1830),  s.  32. 
In  re  Dehaynin      .         .        .    630,  631 

1  &  2  Will.  4,  c.  32  iGame  Act,  1831),  s.  27. 

Cook  v.  Trkvenep.         .        .   234,  235 

2  &   3  Will.  4,  c.  45  (Representation  of  the 

People  Act,  1832),  s.  24. 
Douglas -y.  Sanderson  .        .   199,200 
ss.  27,  28,  30. 
Widdicombe  17.  Michelmore         .  198 

2  &  3  Will.  4,  c.  71  {Prescription  Act.  1832), 

s.  2. 

HuLBERT  V.  Dale   .        .        .        .184 

3  &  4  Will.  4,  c.  30  (Poor  Rate  Exemption 

Act,  1833),  s.  1. 

WiNSTANLEY        V.       NoRTH      MAN- 
CHESTER Overseers       .         .     50,  509 

3  &  4  Will.  4.  c.  42  {Civil  Procedure  Act, 
1833),  s.  3. 
Shaav  v.  Crompton        .         .         .  380 

3  &  4  Will.    4,  c.   74  {Fines  and  Recoveries 

Act,  1833),  ss   42,  43. 

In   re    WiLMER  ;    Wingfield    v. 

Moore 512 

s.  47. 

In  re  Ottley's  Estate  .        .        .  513 

4  &  5   Will.  4,  c.  92  {Fines  and  Recoveries 

{Ireland)  Act,  1834),  s.  45. 

In  re  Ottley's  Estate  .         .        .  513 

5  &  6  Will.  4,  c.  41  {Gaining  Act,  1835),  s.  1. 

Wilson  v.  Conolly        .        .        .  236 

5  &  6  Will.  4,  c.  62  (Statutory   Declarations 

Art,  1835). 

Rogers,     Eungulut     k     Co.     v. 

Martin 181 

6  &  7  Will.  4,  c.  37  (Bread  Act,  1836),  s.  4. 

Bailey  v.  Barsby  ....  229 

6  &  7  Will.    4,   c.   66  {Lotteries  Act,  1836), 
s.  1. 

Smith's   Advertising  Agency   v. 
Leeds  Laboratory  Co. .        .        .  243 
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COL. 
7  Will.   4  &   1  Vict.  c.   26  {IFms  Act,  1837), 
s.  24. 
In  re  Alexander  ;    Bathurst  v. 

Greenwood 645 

l7i  re  James  ;  Hole  v.  Bethune    .  469, 
470 
s.  27. 
In  re  Seabrook  ;  Gray  v.   Badde- 

LEY 470,  471 

In  re  Wilkinson  ;  Thomas  v.  Wil- 
kinson   470 

1  &  2  Vict.  c.  106  {Pluralities  Act,  1838), 

s.  59. 

RiCKARD  V.  Graham     .        .        .187 

2  &  3  Viet.  c.  47  {Metroj?oUtan  Police  Act, 

1839),  s.  52. 

Desparu  and  Others  v.  Wilcox 

AND  Others 135 

3  &  4  Vict.  c.  61  (Beerhouse  Act,  1840),  s.  1. 

R.  V.  Walsall  Justices  ;  R.  v. 
Walsall  Licensing  Justices,  sub 
nam.  R.  v.  Walsall  Compensa- 
tion Authority  ;  R.  v.  Walsall 
Licensing  Justices,  sub  nom.  R.  v. 
Walsall  Compensation  Autho- 
rity ;  Ex  parte  J.  AND  J.  Yardley 
&  Co 303,  304 

3  &  4  Vict.  c.   86  [Church  Discipline  Act, 
1840),  s.  3. 
Bowman  v.  Lax     .        .        .        .186 

3  &  4  Vict.  c.  Ixxxvi.  {Royal  Naval  School 
Act,  1840),  s.  3. 

In  re  Royal  Naval  School  : 
Seymour  r.  Royal  Naa'al  School  285, 


4  &  5  Vict.  c.  38  {School  Sites  Act,  1841),  s.  2, 

Attorney-General  v.  Shadwell  189, 
190 

5  &  6  Vict.  c.  35  {Income  Tax  Act,  1842), 

s.  40,  Sched.  D. 

Glamorgan  Quarter  Sessions  v. 

Wilson 277,  301 


s.  55. 
Attorney-General  v.  Till  . 


278 


s.  100. 
Guest,    Keen    &    Nettlefold's, 
Ld.  r.  Fowler       .        .        .        .279 
Smith  v.  Lion  Brewery  Co.         .  278 

s.  100,  Sched.  D. 
Scottish  North  American  Trust, 
Ld,  v.  Farmer       .        .        .    280,  301 

Sched.  D. 
Smith  v.  Lion  Brewery  Co.,  Ld.  .  301 
Tehran  (Johore)  Rubber  Syndi- 
cate, Ld.  v.  Farmer      .        .        .277 
Vallambrosa     Rubber     Co.     v. 
Inland  Revenue  .        .        .   279.  280 

5  &  6  Vict.  c.  47  {0ust07ns  Act,  1842),  s.  59. 

Faberge  v.  Goldsmiths'  Co  .        .  520 


5  &  6  Vict.  c.  82  {Stamp  Duties  {Ireland) 

Act,  1842),  s.  38. 

Attorney-General  for  Ireland 
r.  Becher 59 

6  &  7  Vict.    c.    18    {Parliamentary     ^'oters 

Registration  Act,  1843),  ss,  41,  65. 
Storey  r.  Town  Clerk  of  Ber- 
MONDSEY  .         .         .         .199,  200 

6  &  7  Vict.  c.  73  {Solicitors  Act,  1843),  .s.  37. 

/?ij-e  Stead,  A  Solicitor       .        .590 
/n.j-e  Wilde  ....  588,589 

s.  38. 

In  re  King 590 

In  re  Ward,  Bowie  &  Co.      .    589,  590 


&  7  Vict.  c.  86  {London  Hackney  Carriages 
Act,  1843),  s.  29. 

WiLLINGALE   V.  NORRIS   .  .    410,  411 


6  &  7  Vict.  c.  96  {Libel  Act,  1843),  s.  3. 
R.  V.  Plaisted 


328 


;   9  Vict.  c.  IS  {Lands  Clauses  Consolida- 
tion Act.  184.'i),  s.  34. 
Fisher  v.  Great  Western   Ry. 
Co 100,  101 

.s.  69. 
Ex  parte  Great  Western  Ry.  Co.  ; 
In  re  Great  Western  Railway 
(New  Railways)  Act,  1905  .        .  101 

s.  80. 
In  re  Hood  and  In  re  West  Ham 
Corporation  Act,  1892,  sub  nom. 
In  re  West  Ham  Corporation 
Act,  1892,  Hood  r.  West  Ham 
Corporation         .        .        .   101,  102 

ss.  102,  103. 
Salmon  and  Another  v.  Edwards 
AND  Others 6* 

9  Vict.  c.  20  {Railways  Clauses  Consolida- 
tion Act,  184.^),  s.  46. 
Teddington      Urban      District 
Council  v.   London   and    South 
Western  Ry.  Co.  .        .  258,  259 

s.  61. 
Parkinson    r.     Garstang     and 
Knott  End  Ry 444 

s.  71. 
South      Eastern      Ry.     Co.    v. 
Associated    Portland     Cement 
Manufacturers  (1900),  Ld.  ...499,  500 

ss.  77,  79. 
Great  Western  Ry.  Co.  v.  Car- 
pallaUnited  China  Clay  Co.,  Ld.  422 

ss.  78—85. 
London    and    North  -  Western 
Ry.  Co.  v.  Howley  Park   Coal 

\ND  Cannf.l  Co.   .         .     ^23,  r,00,  501 
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8  &  9  Vict.  c.  33  {Railways  CJmises  Consoli- 
dation (Scotland)  Act,  1845),  s.  70. 
Caledonian    Ry.    Co.    v.    Glex- 
BOiG  Union  Fireclay  Co.,  Lp.      .  422, 
423 
ss.  70,  71. 
North  British  Ry.  Co.  r.  Bud- 
hill  Coal  and  Sandstone  Co.    .  422 

8  &  9  Vict.  c.  76  {Revenue  Act,  1845),  s.  4    . 

Attorney-Genehal  v.  Wade        .  161 

8  &  9  Vict.  c.  109  (Gaming  Act.  1845).  s.  18. 

Gasson  v.  Cole     .        .        .  235,  236 
Richards  v.  Starck      .        .  236,  237 
Whitelaw  v.   McKinley,  Alex- 
ander, &  Sons      .        .        .        .237 
Wilson  v.  Conolly       .        .        .  236 

9  &  10  Vict.  c.  59  {Religious  Disahilities  Act, 

1846),  s.  4. 

R. -y.  DiNNiCK        .        .    134,135,150 

9  &  10  Vict.  c.  66  {Poor  Removal  Act,  1846), 
ss.  1,  3. 

Kingston-upon-Hull  Incorpora- 
tion for  the  Poor  v.  Hackney 
Union 467,  468 

9  &  10  Vict.  c.  93  {Fatal  Accidents  Act,  1846). 

Coldrick  r.  Partridge,  Jones  & 
Co.,  Ld    .         .         .        .  395,  396,  443 

s.  2. 

Logan  v.  Great  Northern  Ry. 
Co.  OF  Ireland      .        .        .   443,  444 

10  &  11  Vict.  c.  17  {Waterivorl's  Glauses  Act, 

1847),  .ss.  3,  72. 

Methopolitan  Water   Board  v. 

Brooks 417,  418 

s.  12. 

Attorney-General    v.     Barnet 
District  Gas  and  Water  Co.       .  637, 
638 

ss.  28,  44,  48—52. 

Parnell  v.  Portsmouth  Water- 
works      639 

.ss.  48,  49,  52. 
Pearson  v.  Tenterden  Corpora- 
tion         638,  639 

ss.  68,  72. 
Metropolitan   Water  Board  v. 
Streeton        ....  416, 417 

10  &  11  Vict.  c.  34  {To^ims Improvement  Act, 

1847),  ss.  23,  29,  179. 
SuRBiTON  Urban  District  Coun- 
cil V.  Upjohn         .        .        .  510,  511 

11  &  12  Vict.  c.  42  {Indictable  Ofences  Act. 

1848),  s.  17. 

R.  V.  Bros  ;  Ex  parte  Hardy.        .  347 

11  &  12  ^'ict.  c.  43  {Summary  Jurisdiction 
Act),  s.  10. 
Johnson  v.  Needham     .        .     16,  348 

s.  13. 
May  v.  Beeley       ....  347 

ss.  13,  14. 

H.  V.  Montgomery  and  Others, 
Justices;  Ex  parte  Loug        .        .  343 


11  &  12  Vict,  c.  63  {Public Health Aet,Uii), 
s.  68. 

Foley's    Charity    Trustees     v. 
Dudley  Corporation   .        .        .  252 


ss.  68,  69. 
Jones  v.  Rew. 


.  255 


11  &  12  Vict.   c.    Ill    {Poor  Removal   Act, 

1848),  s.l. 

KINGSTON-UPON-HULL  INCORPORA- 
TION FOR  THE  Poor  r.  Hackney 
Union 467,  468 

12  &  13  Vict.  c.   14  {Distress  for  Rates  Act. 

1849).  s.  1. 

R.  V.   Baker    and    Others  ;    Ex 

parte  Guildford  Overseers  .  509 

12   &   13   Vict.   c.   91    {Collection  of  Rates 
{Dublin)  Act,  1849),  ss.  51,  52,  94. 
Belfast  Bank  v.  Calla"n      .        .  533 

12  k  13  Vict.  c.  92  {Cruelty  to  Animals  Act, 

1849),  s.  2. 

Green  v.  Cross      .  .  .  14,  15 

Johnson  v.  Needham  .  .  16,  348 

Potter  r.  Challans  ,  .  .14 

13  &    14  Vict.  c.  7  {London  Hackney  Car- 

riages  Act,  1850),  ss.  4,  8. 
Willingale  v.  Norris  .  410,  411 

14  &  15  Vict.  c.  92  {Summary  Jurisdiction 

{Ireland)  Act),  s.  8. 
R.   (Fitzgerald)  v.   Justices  of 
County  Cork         .        .        .        .  346 
s.  9. 
King's  County  County*  Council 
V.  Kennedy 254 

14  &  15  Vict.  c.   100   {Criminal  Procedure 

Act,  1851),  s.  9. 

R.  V.  White  ....  143,  144 
ss.  12,  24. 

R.  V.  Garland  and  Another  .  142 
s.  29. 

R.   V.   COSTELLO    AND     BiSHOP,     SUb 

nom.  R.    V.   Connolly'  and    Cos- 

TELLO 136,  137 

15  &  16  Vict.  c.  55  {Trustee  Extension  Act, 

1852),  s.  3. 

In  re  Dehaynin      .        .        .         .631 

15  &  16  Vict.  c.   56  {Pharmacy  Act,  1852), 
,s.  12. 

Pharmaceutical  Society  of 
Great  Britain  v.  Mercer     .        .  405 

15  &  16  Vict.   c.  79  {Inclos7ire  Act,  1852), 
s.  22. 

Salmon  and  Another  v. 
Edwardes  and  Others   .    .  64 

15  &  16  Vict.  c.  clviii.  {South^vcorJc  and  Vaux- 

hall  Water  Act,  1852),  ss.  53,  58. 
Metropolitan  Water  Board  v. 
Streeton       ....    416,  417 

16  &  17  Vict.  c.  33  {London  Hackney  Car- 

riage Act,  18.53),  s.s.  19,  21. 
Willingale  v.  Norris  .         .   410.  411 
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COL. 

16  &  17  Vict.  c.  34  (Income  Tax  Act,  1853), 
s.  40. 

Poole   CoiiPoirxVTiON    r.   Boukne- 
MOUTH  Corporation'      .        .        .  281 
SuKBiTON  Urban  District  Coun- 
cil V.  Callender  Cable  and  Con- 
struction Co 280 

16   k   17  Vict.  c.  51  (Successio)i  Diiti/  Act. 
1853),  ss.  2,  32. 
Attorney -General  v.  Wade        .  161 

16  &  17  Vict.  c.   97  (Lunatk  A-v/lums  Act. 
1853),  s.  104. 
In  re,^ 344 

16  &  17   Vict.  c.    119   inciting  Act,  1853), 
ss.  1,  2. 
R.     V.     Andrews,    Scholz,    and 

Luggar 242 

ss.  1,  3. 

Buxton  and  Another  r.  Scott  .  238 
R.  V.  Mortimer  ....  242 
R.  V.  Moss      .        .        .        .    '    .  238 


ss.  1,  3,  7. 
Agnew  v.  Morley 

ss.  1.  11. 

Dayis  v.  Sly. 


242,  243 

.  238 


s.  11. 
Gordon  v.  Chief  Commlssioner  of 
Metropolitan  Police  .        .    240,  241 

16  &  17  Vict.  c.  clxvi.  {East  London  Water- 

works  Act,  1853),  s.  81. 
Metropolitan  AVater    Board  v. 
Brooks 417,  418 

17  &   18  Vict.    c.   31   (Railway  and   Canal 

Traffic  Act,  1854),  s.  2. 
Spillers  and  Bakers,  Ld.  r. 
Great  Western  Ry.  Co.  (Asso- 
ciation OF  Private  Owners  of 
Railway  Rolling  Stock  Inter- 
veners) ....     502,  504,  505 

s.  7. 
RiGGALL     &      Sons     v.      Great 
Central  Ry.  Co.    .        .        .   503,  564 
SuTCLiFFE  r.  Great  Western  Ry. 
Co 54,  55 

17  &  18  Vict.  c.  97  (Inclosure  Act,  1854). 

Salmon    and    Another    v.    Ed- 
wardes  and  Others     ;.        .        .64 

17    &  18   Vict.    c.   104    {Merchant  Shipping 
Act,  1854),  s.  2. 
Macbeth  &  Co.  v.  Chislett  .  395 

17  &   18  Vict.    c.    XY.  {Liverpool  Sanitanj 

Amendment  Act,  1854),  s.  24. 
Macaulay  v.  Moss  Steamship  Co., 
Ld 496 

18  &  19  Vict.  c.  120  {Metropolis  Management 

Act,  1855),  s.  105. 

Camberwell       CORPOR.VnOS      V. 

Dixon 413 

Wandsworth  P>or()UGH    Council 
V.  Golds 414 

[ 


18  &  19  Vict.  c.  120  {Metropolis  Management 

Act,  1855),  s.  112. 
Metropolitan  Water  Board  v. 
Bradley       .        .        .        .413,  414 

19  &.  20  Vict.  e.  79  (Bankruptcy  (Scotland) 

Act,  1856). 

Galbraith     v.     Grimshaw    and 

Baxter 40 

20  &  21  Vict.  c.    43  (Summary  Jurisdiction 

Act,  1857),  s.  2. 

Dickeson  &  Co.  I'.  Mayes     .         .  349 

Kean  v.  Robinson  ....  350 

Star  Tea  Co.  v.  Neale         .         .  349 

20  k  21  Vict.  c.  77  (Court  of  Probate  Act, 
1857),  s.  24. 

/ji  re  Bays  (deceased)  .        .        .213 
s.  73. 

In  th/^  Estate  ofEEERSiKS       .         .  209 
In    the    Goods    of    Wohlgemuth 
(deceased) 211 

20  &  21  Vict.  c.  79  (Probate  (Ireland)  Act, 
1857),  s.  78. 

Iv,  the  Goods  of  W.  Byrne 
(deceased) 210 

20  k  21  Vict.  c.  81  (Burial  Act,  1857),  s.  24. 
Rector  and  Churchwardens  of 
St.  George's,  Hanover  Square  v. 
Westminster  Corporation  .       50,  51 

20  &  21  Vict.  c.  85  (Matrimonial  Causes  Act, 

1857),  ss.  28,  36. 

Sackville-West  v.  Attorney- 
General  (Lord  Sackville  and 
Others  cited)       .        .        .        .481 

s.  31. 
Pretty  v.  Pretty*  (King's  Pp.oc- 
tor  showing  Cause)     .        .        .270 
Wain  v.  Wain  and  Eve  (King's 
Proctor  showing  cause)      .        .  270 

21  k  22  Vict.  c.  93  (Legitimacy  Declaration 

Act,  1858),  s.  4. 

Sackville-West  v.  Aitorney- 
General  (Lord  Sackville  and 
Others  cited)       ....  481 

22  &  23  Vict,  c,  61  (Matrimonial  Causes  Act, 

1859),  s.  5. 

Churchward  v.  Churchward       .  274 

24  k  25  Vict.  c.  55  {Poor  Removal  Act,  1861), 
s.  3. 

Eastbourne  Guardians  v.  Croy- 
don Union 467 

24  k  25  Vict.  c.  96   {Larcem/  ylcl,    1861), 
s.  31. 
R.  V.  Richards 


54. 

R.  V.  Pearson 


R.  r.  Chapman 


91. 

R.  V.  Garland  and  Another 


140 
138 

141 
14 
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CHRONOLOGICAL   LIST   OF   STATUTES  REFERRED   TO. 


24  &  25  Vict.  c.  97  (Malicious  Damage  Act, 
1861),  s.  52. 

Croydon  Rural  District  Council 
V.  Cowley  and  Another     ,        .  143 

24  k  25  Vict.  e.  98  {Forgery  Act,  1861),  s.  38. 

R.  V.  Parker         .        .        .        .138 

24  &  25  Vict.  c.   100  {Offences  Against  the 
Person  Act,  1861),  ss.  11—15. 
R.  V.  White  ....    143,  144 

ss.  20,  47. 

R.  V.  Chapin 196 


Rose  v.  Kempthorne 


135,  136 


24  &  25  Vict.  c.  114  {Wills  Act,  1861). 

Lyne  v.  De  la  Ferhe  and  Dunn  .  212 

25  &  26  Vict.  c.  20  (Habeas  Corpus  Act,  1862). 

s.  1. 

R.  v.  Earl  of  Crewe    .        .        .154 

25  &  26  Vict.  c.  68  {Fine  Arts  Copyright  Act, 
1862),  s.  7. 

Carlton  Illustrators  and  Jones 
V.  Coleman  &  Co.,  Ld.  .   112,  113 

25  &  26  Vict.   c.  89  [Companies  Act,   1862). 
s.  12. 

MosELY  T.  KoFFYFONTEIN   illNES, 

Ld 69 

s.  161. 
Brailey   v.    Rhodesia    Consoli- 
dated Ld 82,  83 

s.  164. 
In  re  Russell  Hunting  Record 
Co.,  Ld 96,  97 

25  &  26  Vict.  c.  102  {ILctropolis  Management 

Amendment  Act,  1862),  s.  75. 
Fleming  v.  London  County  Coun- 
cil ;    Metropolitan    Ry.   Co.  v. 
London  County  Council     .    408,  409 

s.  77. 
Wandsworth  Borough   Council 
V.  Golds 414 

26  &  27  Vict.  c.  92  {Raihvays  Clauses  Act, 

1863),  s.  31. 

RiGGALL  &  Sons  v.  Great  Cen- 
tral Ry.  Co 503,  564 

26  &  27  Vict.  c.  93  [JVatervJorks  Clauses  Act. 

1863),  ss.  18,  19. 

Cambridge  University  and  Town 

Waterworks  Co.  v.  Hancock      .  638 

27  &  28  Vict.  c.  47  {Penal    Servitude  Act, 

1864),  s.  9. 

R.  V.  .Smith  ;  R.  c.  Wilson     .   147,  148 

30  k  31  Vict.  c.  102  {Representation  of  the 
People  Act,  1867),  s.  3. 
Kent  v.  Fittall     ....  199 


30  &  31   Vict.  c.   102  {Representation  of  the 
People  Act,  1867),  s.  4. 
R.  V.  Allen,  jBa;  2>arfe  Griffiths  .  197 
Searle  v.   Clerk  of  Stafford- 
shire County  Council  ;   Gough 
V.     Clerk      of      Staffordshire 
County  Council  ....  197 
s.  7. 

Griggs  v.  Stevens         .        .   505,  506 

30  &  31  Vict.  c.  35  {Criminal  Law  Amend- 
ment Act,  1867),  s.  6. 
R.  V.  Bros  ;  Ex  parte  Hard\  .  347 

30  &  31   Vict.   c.  134  {Metropolitan  Streets 

Act,  1867),  s,  6. 

Baker  v.  Bradley  and  Another  .  413 

31  &  32  Vict.  c.  5  {Metropolitan  Streets  Act 

Amendment  Act,  1867),  s.  1. 

Bakkrv.  Bbauleyand  Another  .  413 

31  &  32  Vict.  c.  121  {Pharmacy  Act,  1868), 
s.  15. 

Pharmaceittical  Society  r.  Nash  405 

s.  17. 
Edwards     v.     Pharmaceutical 
Society  of  Great  Britain         .  404 

31  &  32  Vict.  c.  122  {Poor  Law  Amendment 
Act,  1868),  s.  38. 
Widdicombe  I'.  Michelmore         .  198 

31  &  32  Vict.  c.  cliv.  {Lea  Conservancy  Act, 

1868),  s.  92, 

Waltham  Holy  Cross  Urban 
District  Council  v.  Lea  Conser- 
vancy Board        ....  635 

32  k  33  Vict.  c.  14  {Customs  and  Inland 

Revenue  Act,  1869),  ss.  19,  27. 
Marchant    v.   London    County 
Council 520 

32  k  33  Vict.  c.  57  ( Valuation  {Metropolis) 
Act,  1869),  ss.  45,  47. 
Wrigglesworth  v.  R.  .        .        .  521 


ss.  3,  26,  59. 
Widdicombe 


Michklmorf 


.  198 

[ 


32  &  33  Vict.  c.  62  {Debtors  Act. 
In  re  Wilde  . 


539 


In  re  Hallman,    Ex  parte  Ellis 
AND  Collier 41 

s.  5  (2). 
In  re  Mitchell  ;  Ex  parte  Cohen  .    3o 

s.  13. 
R.  V.  Armitage      .        .         .        .140 

s.  13  (1). 
R.  V,  Brownlow    . 


140,  141 


32  & 


Vict.  c.  67  ( Valuation  {Metrojwlis) 
Act,  1869),  s.  47. 

R.    V.    Shoreditch    Assessment 
Committee  ;  Ex  parte  Morgan     .  507, 


32  &  33  Vict.  c.  71  {Bankruptcy  Act,  1869). 
In  re  Barton,  Tomlins  v.    Lati- 


31,  32 
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CHKONOLOGICAL   LIST   OF    STATUTES   EEFERRED   TO. 


32  &  33  Vict.   c.   87   (Prevention  of  Gaming 
[Scotland)  Ad,  1869),  s.  3. 
Woods  i-.  Lindsay        .        .         .  239 

32  &  33  Vict,   c,    115   [Metropolitan  Public 

Carriage  Act,  1869),  ss.  6,  11. 

R.    V.    COMMISSIONEKS    OF     MeTKO- 

POLITAN  Police,  Ex  parte  Pearce  411 

33  &  34  Vict.  c.  28  [Attorneys  and  Solicitors 

Act),  ss.  3,  17. 

In  re  Wilde   ....   588,  589 


1.  4.  5. 

GUNDUY  V.  SAINSBURY 


587,  588 


33  &  34  Vict.    c.   61   {Life  Assurance   Com- 
panies Act,  1870),  ss.  3,  14. 
In  re  Life  and  Health  Assur- 
ance Association,  Ld.  .   293,  294 

33  &  34  Vict.  c.   75  [Education  Act,  1840), 


V.    London 


SouTHWAKK     Union 

County  Ooitncil  .  .  .  .193 
ss.  14,  15,  18,  19,  30. 

Ching  v.  Surrey  County  Council  190, 
191 
s.  74. 

R.  V.  West  Riding  of  Yorkshire 

Justices  ;   Ex  parte    Broadbent, 

sub  nam.  R.  v.  Morris  and  Others  ; 

Ex  parte  Broadbent      .        .        .192 

33  k  34  Vict.  c.  78   [Tranmai/s  Act,  1870). 
s.  32. 

In  re  Bristol  Gas  Co.  and  Bristol 
Tramways   and    Carriage    Co., 

Ld 620,  621 

Teddington  Urban  District 
Council  i'.  London  &  South 
Western  Ry.  Co.  .        .  258,  259 

s.  33. 
R.   (Corporation   of  Dublin)    c. 
FitzGibbon 622 

ss.  34,  35. 
EccLEs    Corporation     v.     South 
Lancashire  Tramways  Co.    624,  625 

s.  46. 
R.  V.  Manchester  Corporation  ; 
Ex  parte  Wiseman         .        .        .  620 

33  &  34  Vict.  c.  93  {Married   Women's  Pro- 

perty Act,  1870),  s.  10. 

RoBB  V.  Watson    ....  293 

34  &  35  Vict.  0.  31  {Trade  Union  Act,  1871) 

Amalgamated  Society  of  Rail- 
way Servants  r.  Osborne    .        .  610 

s.  4. 
MuDD    V.    General    Union    of 
Operative      Carpenters      and 

Joiners 610 

Osborne  v.  Amalgamated  Society 
of  Railway  Servants  .        .        .610 
Russell    v.    The    Amalgamated 
Society     of     Carpenters     and 
Others 610 


34  k  35  Vict.  c.  41  [Gasiuorks  Clauses  Act, 
1871),  s.  4. 

Osborne  v.  Amalgamated  Society 
of  Railway  Servants  .        .610. 
s.  23. 

In  re  Adolphe  Crosbie,  Ld.  ; 
Johnson  and  Hughes  v.  Adolphe 
Crosbie,  Ld 

34  &  35  Vict.  c.  56  {Dogs  Act,  1871).  s.  2. 

LOCKETT  V.  WiTHEY 

34  k  35  Vict.  c.  87  {Sunday  Observance  Pro- 
secution Act,  1871),  ss.  ],  2,  Scliecl. 
It.  V.  Halkett  ;  Expartz  Butnick 

34  &  35  Vict.  c.  112  {Prevention  of  Crimes 
Act,  1871),  s.  18. 
Martin  v.  White  .        .        .  599, 


611 


s.  19. 
R.  V.  Hardy    . 
R.  r.  Rowland 


142, 


35  &  36  Vict.  c.  33  [Ballot  Act,  1872),  s.  ]. 
Urquhart     (Lord     Provost    of 
Dundee)  v.  Air      .        .        .  195, 
.s.  3  (6). 

I!.  V.  Chai'In 

35   k  86    A'ict.   c.  41   {Life  Assurance  Com- 
panies Act,  1872),  s.  7. 
In  re  Life  and  Health  A.ssirRANOE 
Association,  Ld 

35    &   36   Vict.    c.   44   {Court  of  Chancery 
{Funds)  Act,  1872),  s.  5. 
In  re  Williams  Settled  Estate   . 

35  &  36  Vict.  c.  65  {Bastardy  Laws  Amend- 
ment Act,  1872),  s.  4. 
R.    V.   Richardson  and  Others, 
Justices;  E?:  parte  ^RV.KVi\-  .   275, 

35  &  36  Vict.    c.    77    {MetalUfcrons   Mines 
Eeytdation  Act.  1872),  ss.  24,  28(1), 
41. 
Gordon  v.  Anderson    . 

35  k  36  Vict.  c.  94  {Licensing  Act,  1872),  s.  3. 
Dickeson  v.  Mayes 
MuRNANE  V.  Adams 


600 


196 
195 


294 


346 


Lawson  v.  Edminson 
s.  17  (1). 

Keep  v.  Stevens  . 
s.  25. 

Jones  i'.  Jones 


305, 
242, 
304, 


37  Vict.  c.  66  [Judicature  Act,  1873), 
s.  25  (6). 

Bennett  v.  White 
Forster     v.     Baker,     sub    nom. 
BoAVLEs  V.  Baker  .... 
Skipper  &  Tucker  v.  Holloway 
AND  Howard         ...       61 


[     BO    J 


R.    V.    Governor    of     Brixton 
Prison  ;  Ex  parte  Savarkar 


304 
304 

306 

306 

305 

538 

62 

,  62 

216 


CHRONOLOGICAL   LIST   OF  STATUTES   REFERRED   TO. 


36  &  37  Vict.  c.  71  {Sahno7i  Fishery  Act, 

1873),  s.  36. 

Taylor  v.  Piutohard    .        .        •  222 

37  Vict.  c.  15  {BcUing  Act,  1874),  s.  3. 

Agnew  v.  Morley  .        .        .  242,  243 

37  &  38  Vict.  c.  49  {Licensing  Act,   1874), 
s.  11. 
Paukku  v.  Harri.s  ....  305 


37  &  38  Vict.  c.  57  {Real  Property  Limitation 

Act,  1874),  s.  1. 
Shaw  v.  Cromptox 

38  &  39  Vict.  c.  24  {Falsificalion  of  Accounts 

Act,  1875),  s.  1. 

R.  V.  Solomons        .... 


137 


38   & 


55    {Public  Health  Act, 


9   Vict 
1875),  s.  4,  94. 

Wareham    and     Dale,     Lu.    v. 
Fyffe 496,  497 

s.  17. 
Attorney-General  v.    Birming- 
ham Tame,  and    Rea  Drainage 

Board 635 

Pearce  v.  Croydon   Rural   Dis- 
trict Council        ....  254 

ss.  21,  22. 
East     Barnet    Valley    Urban 
District  Council  tJ.  Stallard  549,550 

s.  51. 

Woodward   v.    Battersea    Cor- 
poration         287 

s.  66. 

Dawson  v.  Bingley  Urban  Dit; 
trict  Council 


38  &  39  Vict.  c.  63  [Sale  of  Food  and  Drugs 
Act,  1875). 

Keenan  v.  Costello      .         .    225, 
s.  6. 
Houghton  v.  Mundy    . 
Lamont  v.  Rodger 
Star  Tea  Co.  v.  Neale 


Bundy  v.  Lewis    . 

14. 

Howe  v.  Knowles 

25. 

Draper  v.  Newnham 

Leavis  v.  Weatheritt 


225 
223 
224 

224 


223r224 


.  227 

226,  227 


38  &  39  Vict.  c.  86  {Conspiracy  and  Pro- 
tection of  Property  Act,  1875),  s.  7. 
Wilson  v.  Renton 

Act, 


ss.  116,  117, 

HOBBS    f. 
TION 


308. 

AViNCHESTER    CORPORA- 
.    227, 


442 


228 


SS.  149,  150. 
Jones  v.  Rew 


.  256 

s.  150. 

Rochdale  Corporation  v.  Leach  550 

s.  164. 
Stourcliffe  Estate  Co.,    Ld.  r. 
Bournemouth  Corporation         .  336 

ss.  210,  230. 
Wolstanton  United  Urban  Dis- 
trict Council  v.  Tunstall  Urban 
District  Council  .        .    336,  337 

ss.  211  (1). 

R.  v.  Propert,  Ex  parte  Jones   .  507 

s.  233. 

R.  v.  Locke,  Ex  parte  Bridges      .  334 

ss.  233,  234. 
Attorney-General    v,    Totten- 
ham Urban  District  Council      .  333 

s.  256. 

Blackpool  and  Fleetwood  Tram 
Road  Co.  v.  Bispham-with-Nor- 
BEK  Urban  District  Council       .  506 

■Sched.  L  (1)  (3). 

R.  I'.  Rowt,ands  ;  Ex  parte  Bkasley  337 

[ 
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$8  &  39   Vict.    c.    87  {Land   Transfer 
1875),  s.  84. 
WiLLE  V.  St.  John         .    513,  532,  533 

58  &  39  Vict.  c.  90  (^Employers  and  Workmen 
Act,  1875),  s.  3  (1). 
Keates  v.  Lewis  r.  Lewis  Mer- 
thyr   Consolidated  Collieries, 

Ltd 398,  399 

s.  13. 
Macbeth  &  Co.  v.  Chislett  .        .  395 

}8  &  39  Vict.  c.  clxiii.  {West  Kent  Main 
Sewerage  Act,  1875),  ss.  53,  55. 
West  Kent  Main  Sewerage 
Board  v.  Dartford  Union  Assess- 
ment Committee  and  Overseers 
of  Crayford  ;  Same  v.  Dartford 
Union  Assessment  Committee 
AND  Overseers  of  Dartford  ; 
Same  r.  Dartford  Union  Assess- 
ment Committee  and  Overseers 
OF  Bexley      ....   509,  510 

38  &  39  Vict.  c.  eci.\.  {North  Dublin  Street 

Tramways  Act,  1875),  s.  16. 

R.   (Corporation   of  Dublin)  v. 

Fitz-Gibbon 622 

39  &  40  Vist.  c.  22  iTrade  Union  Act,  1876). 

Amalgamated  Society  of  Rail- 
avay  Servants  v.  Osborne  .  609.  610 
s.  10. 
Russell   v.    The   Amalgamated 
Society     of     Carpenters     and 

Others 610 

39  &  40  Vict.  c.  61  {Poor  Law  Amendment 
Act,  1876),  ss.  34,  35. 

KiNGSTON-UPON-HULL   INCORPORA- 
TION FOR  THE  Poor   r.   Hackney 

Union 468 

s.  19. 
Ashley  v.  Blaker  ....  466 

39  &  40  Vict.  c.  75  {Rivers  Pollution  Preven- 
tion Act,  1876),  ss.  3,  4. 
Provost  and  Magistrates  of 
AiRDiE  V.  County  Council  of 
Lanark  ;  Provost  and  Magis- 
trates   of   Coatbridge   v.  Same 

635.  636 
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CHRONOLOGICAL   LIST   OF    STATUTES   REFi^RRED   TO. 


39  k  40  Vict.   c.  79  (Elementary  Education 

Act,  1876),  s.  12. 

Isle  of  Wight  County  Council 

V.  Holland 192 

ss.  12,  48. 
R.    V.    West    Riding    of    York- 
shire Justices  ;  Ex  parte  Broad- 
bent  ;  sub  novi.  R.  v.  Morris  and 
Others  ;  Ex  parte  Broadbent       .  192 

40  &  41  Vict.  c.  21  {Piison  Act,  1877),  s.  5. 

R.  t".  Brown  ;  Ex  parte  kn^isyfOKTH  491 

40  &  41  Vict.  c.  26  {Companies  Act,  1877), 

s.  3. 

In  re  Louisiana  and  Southern 
States  Real  Estate  and  Mort- 
gage Co 87,  88 

41  \'ict.    c.    Ixviii.    {Comvay   Bridge    Act, 

1878),  s.  16,  Scbed. 

Conway  Bridge  Commissioners  r. 

Jones 257,  258 

41  &  42  A'^ict.  c.  14  {Baths  and  Washhouses 
Act,  1878),  s.  5. 

Attorney-General  v.  Waltham- 
STOw  Urban  District  Council     .  341 

41  &  42  Vict.  c.  15  (Customs  and  Inland 
Ilevenue  Act,  1878).  s.  22  (2). 
Egan  v.  Floyde    ...       17,  18 

41  &  42  Vict.  c.  19  (Matrimonial  Causes 
Act,  1878),  s.  2. 

HiGGiNS  r.  King's  Proctor  ; 
King's  Proctor  v.  Carter  ;  sub 
noni,  HiGGiNs  V.  Higgins  ;  Carter 
V.  Carter  (King's  Proctor  Inter- 
vening) ....  267 

41  &  42  Vict.  c.  26  (Parliavientanj  and 
Municipal  Registration  Act,  1878), 
s.  5. 

Kent  v.  Fittall    .        .        .        .  199 
Steele  v.  Mahon  ....  199 
s.  23. 
AiNswoRXH  V.  Clerk  to  Cheshire 
County  Council    .        .        .        .197 
Topi'iNG  V.  Keogh  .        .        .  198 

41  &  42  Vict.  c.  31  {Bills  of  Sale  Act,  1878), 
ss.  4,  8. 

Prudential  Mortgage  Co.,  Ld. 
V.     St.     Marylebone     Borough 

Council 45 

s.  10  (3). 
Smith  v.  Whi ieman  and  Another 
In  re  F.  and  J.  Jones  ;  Ex  p>artc 
Official  Receiver       .        .        .     46 

41  &  42  Vict.  c.  33  (Dentists  Act,  1878),  s.  3. 
Bellerby    v.     Heyworth     and 

Another 403 

Byrne  v.  Rogers  ....  403 
Minter  v.  Snow    .        .        .        .403 


41  &  42  Vict.  0.  49  ( Weights  and  Measures 
Act,  1878),  s.  29. 
Robinson  v.  Golding     .        .        .  640 

[     3ii 


&  42  Vict.  c.  52  (Public  Health  (Ireland) 
Act,    1878),    ss.     112,     261,     279, 
Scheds.  C,  Form  C. 
R.    (Donnell)    v.    Londonderry 
Justices 496 

ss.  132,  133,  274. 
In  re  An  Arbitration   between 
Smith  and  Belfast  Corporation  228 

&  42   Vict.    c.    74    (Contagious   Diseases 
{Animals)  Act,  1878),  s.  33. 
Great  Southern   and  Western 
Railway  v.  Hourigan  .        .        .64 

&  42  Vict.  c.  76  (Telegraph  Ad    1878), 
s.  4. 

Croydon    Corporation  v.    Post- 
master-General ....  605 
Postmaster-General  v.  Totten- 
ham Urban  District  Council      .  605 

<fe  43  Vict.  c.  11  (Banker's  Book  Evidence 
Act,  1879),  ss.  7.  10. 
R.   V.    Kinghorn  and  Another  ; 
^.1- 2)«?-<e  Dunning  .        .       28,29,178 

&  43  Vict.  c.  19  (Habitual  Drunkards  Act, 
1879),  s.  3. 
Eaton  v.  Best       ....  306 

k  43  Vict.  c.  30  (Food  and  Drugs  Act, 
1879). 
Keenan  v.  Costelloe     .        .   225,  226 


s.  3. 
Lamont  v.  Rodger 


226 


42  k  43  Vict.  c.   49  (Summary  Jurisdiction 

Act,  1879),  ss.  6,  33. 

Atkins  v.  Hutton  .        .        .   508,  509 

ss.  12,  19. 
R.  V.  Dickinson  ;  Ex  paiie  Davis  .  145, 
349 

s.  17. 
R.v.  Bbksby  and  Another,  Jus- 
tices,   etc.    and   Dugdale,    Re- 
corder of  Birmingham       .        .  348 

s.  54. 

R.  V.  Richardson  and  Others, 
Justices;  Ex  parte  Suehhv  .   275,  346 

43  &  44  Vict.   c.  35  ( JFild  Birds  Protection 

Act,  1880),  .ss.  3,8. 

Flower  v.  Watts  .        .        .        .18 

43  &  44  Vict.  c.  39  {County  Court  of  Juris- 
diction in  Lunacy  {Ireland)  Act, 
1880),  s.  2. 
In  re  Murtha  ;  Ex  parte  Conlon  .  343 

43  k  44  Vict.  c.  ^.2  {Employer  s  Liability  Act, 
1880),  s.  S. 
Macbeth  &  Co.  v.  Chislett  .        .  395 


43  &  44  Vict.  c.  47  {Ground  Game  Act,  1880;, 
s.  6. 

May  v.  Waters     .        .        .        .234 
Waters  v.  Phillips       .        .        ■  234 


CHROMOLOGICAL   LIST   OF    STATUTES   REFERRED   TO. 


43  &  44  Vict.  c.  clxx.  (Greenock  Harbour  Act, 

1880),  s.  70. 

Carmichael  v.  Greenock  Har- 
bour Trustees      ....  585 

44  &  45  Vict.  c.  41  {Conveyancing  and  Law 

of  Property  Act,  1881),  s.  10. 

RiOKETT  V.  Green  ....  315 

s.  14. 
Dendy  v.  Evans     .        .        .        .320 
Matthews  v.  Smallwood      .        .  320 

s.  14  (1). 
HoPLEY    V.  Parish    Council    of 
Tarvin     in     the     County    of 
Chester 319 

s.  43. 
In   re  Abrahams,   Abrahams    v. 
Bendon  ....   658,  659 

s.  51. 
In  re  Ottley's  Estates         .        .  513 

44  &  45  Vict.  c.  51  ( Wild  Birds  Protection 
Act,  1881),  ss.  1,  2. 
Flower  v.  Watts  .        .        .        .18 

44  &  45  Vict.  c.  52   {Veterinary    Surgeons 
Act,  1881),  s.  17. 

Attorney-General  v.  Chur- 
chill's Veterinary  Sanatorium, 
Ld.  and  Churchill       .        .        .  404 

44  &  45  Vict.  c.  58  (Army  Act,  1881),  s.  141. 

JoifES  &  Co.  v.  Coventry      .      27,  28, 
483,  525 

44  &  45  Vict.  c.  61  {Sunday  Closing  {  Wales) 
Act,  1881). 
Parker  v.  Harris  .        .        .  305 

44  &  45  Vict.   c.  69  [Fugitive  Offenders  Act, 
1881). 

R.  V.  Governor  of  Brixton 
Prison  ;  Ex  parte  Savarkar        .  216 

3s.  2,  10. 
R.    V.    Governor     of     Brixton 
Prison  ;  Ex  parte  Savarkar  216,  217 

ss.  2,  10,  35. 

R.  V.  Governor  of  Brixton 
Prison  ;  Ex  parte  Savarkar   215,  216 

ss.  2,  10,  35,  39  (1). 
R.    V.    Governor     of     Brixton 
Prison;  ^»  ^«r<e  Savarkar         .  216 


45  &  46  Vict.  c.  15  {Commonable  Eights  Com 
pensation  Act,  1882). 
Salmon       and       Another      v 
Edwardes  and  Others 


45  &  46  Vict.  c.  38  (Settled  Land  Act,  1882) 
ss.  2  (8),  20,  50. 

In  re  Davies  and   Kent's  Con 
tract 546 


64 


547 


s.  21  (2). 
In   re   DuKE    of    Manchester's 
Settlement 516 
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45  &  46  Vict.  c.  88  (Settled  Land  Act,  1882), 
ss.  51,  58. 
Inre  Griffiths  ;  Heastey  v.  Grif- 
fiths       547 

s.  58  (1)  (ix.). 

In  re  Sumner's  Settled  Estates  544, 
545 
45  &  46  Vict.  c.  '^9  (Conveyancing  Act,  1882), 
s.  10. 

In  re  Shrubb  ;  Shrubb  v.  Shrubb  513 

45  &  46  Vict.  c.  43  (Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882),  s.  8. 
In  re   F.   &   J.   Jones  ;    Ex,  parte 
Official  Receiver        .        .       45,  46 

ss.  8,  9. 
Smith  v.  Whiteman  and  Another    46 

s.  9. 

Prudential  Mortgage  Co.,  Ld. 
V.     St.     Marylebone      Borough 

Council 45 

RosEFiELD  V.  Provincial  Unton 
Bank 46 

45  &  46  Vict.  c.  50  {Municipal  Corporations 
Act,  1882),  s.  24. 

Timothy  v.  Fenn   ....  335 
ss.  108,  109. 
Scarborough      Corporation    v. 
Cooper  338 

45  &  46  Vict.  c.  56  {Electric  Lighting  Act, 
1882),  s.  10. 

Attorney-General  v.  Leicester 
Corporation         .        .        .  200,  201 
ss.  12,  13. 
Corporation  of  London  u.  County 
OF  London  Electric  Supply  Co., 
Ld 412 

45  &  46  Vict.  c.  61  (Bills  of  Exchange  Act, 
1882),  ss.  3,  73. 
Thairlwall  v.  Great  Northern 

Railway 28 

s.  83. 

Heeney  r.  Addy    .         .         .         .44 

45  &  46  Vict.  c.  75  {Married   Women's  Pro- 
perty Act,  1882),  ss.  1  (1),  23. 
In  re  Evan's  Estate      .        .        .  264 

45  &  46  Vict.  c.  Iv.  (Liverpool  Imp)rove7nent 
Act,  1882),  s.  77. 

Macaulay  v.  Moss  Steamship  Co., 
Ld 496 

45  &  46  Vict.    c.  ccxiii.    {The  Peckham  and 

East  Dulwich  Tramways  Act,  1882), 
ss.  4,  6,  7,  36. 

In  re  Peokham,  East  Dulwich 
AND  Crystal  Palace  Tramways 
Bill 622,  623 

46  &  47  Vict.  c.   38  (Trial  of  Lunatics  Act, 

1883),  s.  2. 

R.  V.  Ireland         ....  150 
46  &  47  Vict.  c.  47  {Small  Intestacies  Act, 
1883),  s.  7. 

Russell  v.  Amalgamated  Society 
OF  Carpenters  and  Others         .  610 
24 


CHRONOLOGICAL   LIST   OF   STATUTES   REFERRED   TO. 


4G  &  47  Vict,  c,  51  (Corrupt  and  Illegal 
Practices  Prevention  Act,  1888), 
ss.  6  (3)  (a),  38  (5). 

East  Kerry 196 

Morris     v.     Town      Clerk     of 
Shrewsbury  ....  194 

Fs.  7,  11,  16,  17,  21,  28. 
The  Hartlepools         .         .        .196 

46  &  47  Vict.  c.  52  [Bankruptcy  Act,  1883), 
ss.  4  (1)  (b),  10. 

In  re  ¥.   k  J.  Jones  ;    Ex  parte 
Official  Receiver      .        .       45,  46 

s.  4  (1)  [g). 
In  re  MosENTHAL  ;  Exparte  Marx     31 

s.  7  (5). 
In  re  Gentry,  sub  noyn.     In  re  A 
Debtor  ;    Ex   •parte    Petitioning 
Creditors    and     Official    Re- 
ceiver    34 

s.  27. 
In  re  A  Debtor  (No.  7  of  1910), 
sub  nom.  In  re  A  Debtor  ;  sub 
nom.  In  re  A  Debtor  ;  Ex  parte 
Petitioning  Creditors  ;  sub  nom. 
In  re  A  Debtor  ;  Exparte  Taylor 
&  Co 177 

s.  38. 
In  re  Taylor  ;  Ex  parte  Norvell  ; 
sub  nom.  In  re  Taylor  ;  Ex  parte 

Sutcliffe 41 

Tilley  v.  Bowman,  Ld.         .       41,  42 


3.  43,  44. 
Tilley  i 


Bowman,  Ld. 


40,  530 


Governors  of  St.  Thomas's  Hos- 
pital V.  Richardson     . 
i.  45,  117. 
Galbraith 
Baxter 


Grimshaw    and 


s.  47  (2). 
In  re  Magnus  ;  Ex  parte  Salaman 

s.  73. 
In  re  Lawrance  and  Porter 

s.  74  (6). 
Board  of  Trade  v.  Employers' 
Liability   Assurance   Corpora- 
tion         

Board  of  Trade  r.  Guarantee 
Society  

s.  103  (5). 
In  re  Hallman  ;  Ex  parte  Ellis 
and  Collier 

s.  105. 
In  re  A  Debtor  (No.  1103  of  1909) 

s.  139. 
In  re  Smith  ;    Ex  ^jarie  Valen- 
tine       

s.  148. 
In  re  TovEY 

s.  160. 
In     re     Barton  :     Tomlins     v. 
Latimer        ....       31, 


40 


40 


42 


33 


35 


46  &  47  Vict.  c.  52  {Bankruptcij  Act,  1883), 
Sched.  L,  it.  1—9. 

In  re  Bradley  ;  Ex  parte  Bourner     3  9 
Sched.  II.,  r.  25.       ' 

In  re  Benoist  .         .         .         .38 

46  &  47  Vict.  c.  ccxxvii.  {Peckham  and  East 

Dulwich     Tramways     (Extensions) 
Act,  1888),  ss.  19,  -22,  23. 
In  re  Peckham,   East   Dulwich 
AND  Crystal  Palace  Tramways 
Bill 622,  623 

47  &  48  Vict.  c.  43  {Summary  Jurisdiction 

Act,  1884),  s.  10. 

Atkins  v.  Hutton  .        .        .  508,  509 

47  &  48  Vict.  c.  64  {Criminal  Lunatics  Act, 
1884),  s.  10(3). 
In  re  J 344 

47  &   48  Vict.    c.   70   {MuniciiMl   Elections 
[Corrupt  and  Illegal  Practices)  Act, 
1884),  ss.  2,  3(2),  23. 
Morris     v.     Town     Clerk     of 
Shrewsbury 194 

47  &  48  Vict.  c.  76  [Post  Office  [Protection) 
Act,  1884),  s.  11. 
R.  i;.  Horner 138 

47  &  48  Vict.  c.  cJxxv.  {Malvern  Hills  Act, 

1884),  s.  25. 

Malvern  Hii.ls  Conservators  t). 

Whitmore 64 

48  &  49  Vict.  c.  34  ( Water  Rate  Definition 

Act,  1885),  ss.  1,  2. 
Metropolitan   Water  Board  v. 
Streeton        ....    416,  417 

48  &  49  Vict.  c.  69  {Criminal  Law  Amend- 
ment Act,  1885),  s.  2(1). 
R.  -y.  C 145 


R.  V.  Chu'son  . 
R.  V.  Graham 


.  5  (2),  9 
R.  V.  F. 


.  123 
145,  146 


.  146 


32 

34 


48  &   49  Vict.   c.   75  (^Prevention  of  Crimes 
Amendment  Act,  1885),  s.  2. 
Betts  v.  Stevens  ....  599 
Despard  and  Others  v.  Wilcox 

AND  Others 135 

Pankhurst  and  Another  v. 
Jarvis 135 

48  &  49  Vict.  c.  cxcix.  (^The  Peckham  and  East 

Dulwich  Tramtvays  Act,  1885),  ss. 
5,  24,  25. 

In  re  Peckham,  East  Dulwich, 
AND  Crystal  Palace  Tramways 
Bili 622,  623 

49  &  50  Vict.  c.  27  {Guardianship  of  Infants 

Act,  1886),  s.  7. 

Bagnall  v.  Bagnall  and  Hobbs  .  269 


CHRONOLOGICAL   LIST   OF    STATUTES   EEFEERED   TO. 


COL. 

50  &  51  Vict.  c.  21  (^Water  Companies 
{Ecgulation  of  Powers)  Act,  1887), 
ss.  3,  4. 

Metropolitan  Water  Board  v. 
Brooks 417,  418 

50  &  51  Vict.  c.  28  {Merchandifie  Marks  Act, 
1887),  ss.  2,  3,  5. 
Stone  v.  Burn       .         .        .   618,  619 

50  &  51  Vict.  c.  29  (Margarine  Act,  1887),  s.  6. 

Williams  v.  Baker      .        .        .  229 

50  &  51  Vict.  c.  57  (Deeds  of  Arrangement 
Act,  1887),  ss.  5,  6, 
In  re  Bagley 32 


i.  6,  9.  ^ 
In  re  X. 


32 


50 


col. 
51  &  52  Viet.  c.  41  {Local  Government  Act, 
1888),  s.  11. 

RicKABY  V.   New  Forest  Rural 
Dlstrict  Council  .        .        .  549 


72. 

Scarborough 
Cooper  . 


Corporation     v. 


51  Vict.  c.  58  {Coal  Mines  Regulation 
Act,  1887),  ss.  13,  14. 
OxTOK  V.  Williams       .        .        .421 
ss.  49,  50. 
David    v.    Britannic    Merthyr 

Coal  Co 396 

s.  60. 
Britannic  Merthyr    Coal    Co., 
Ld.  v.  David  .        .        .        .        .420 

50  &  51  Vict.  c.  66  {Bankrxiptcy  [Discharge 
and  Closure)  Act,  1887),  s.  3  (1). 
In     re     Barton  ;     Tomlins     v. 
Latimer        .        ...       31,  32 

50  &  51  Vict.  0.  cvii.  {Weston- Super- Mare 
Improvement  Act,  1887),  ss.  4,  79, 
179. 

Williams  v.  Weston-Super-Maee 
Urban  District  Council      .  340,  341 

50  &  51  Vict.  c.  cLxxxiii.  [Peckham  and  East 

Didwich  Tramways  Act,  1887), 
ss.  6,  13. 

In  re  Peckham,  East  Dulwich 
and  Crystal  Palace  Tramways 
Bill 623 

51  &   62   Vict.   c.   8   [Customs  and  Inland 

Revenue  Act,  1888),  s.  4  (3). 

CoLLMAN  V.  Stokes        .        .        .  620 

Cook  v.  Hobbs       .        .        .   519,  520 

Strutt  v.  Clift  ....  519 
s.  21  (2). 

Attorney-General  v.  Wade  .  161 
s.  24. 

Glamorgan  Quarter  Sessions  v. 

Wilson 277,  301 

s.  24  (3). 

Edinburgh  Life  Assurance  Co. 

V.  Lord  Advocate.       .       .281,  282 

51  k  52  Vict.  c.  25  [Railway  and  Canal 
Traffic  Act,  1888),  s.  25. 
Manchester  Ship  Canal  Co.  v. 
London    and   Nokth   Western 

Ry.  Co 503 

s.  27. 
Holwell  Iron  Co.,  Ld.  v.  Mid- 
land Ry.  Co 503 


s.  75. 
Timothy  v.  Fenn  .        .        .        .335 

51  &  52  Vict.  c.  i2[Mo7tma{7i  a.nd  Charitable 
Uses  Act,  1888). 

In  re  Stanley's  Trust  Deed  ; 
Stanley  v.  Attorney-General  .     60 

51  &  52  Vict.  c.  43  {County  Courts  Act,  1888), 
ss.  41,  43,  118. 
H.  ToLPUTT  &  Co.,  Ld.  v.  Mole    .  115 

s.  67. 
Angel  v.  Jay        ....  116 

s.  69. 
Reading  Corporation  v.  Fewster  483 

s.  93. 
Brown  v.  Dean  and  Another      .  117 

s.  101. 

R.  I'.  Surrey  County  Court 
Judge  ;  sub  nom.  R.  v.  Farnham 
and  Aldershot    County  Court 


Judge  and  Cope  . 
ss.  113,  118. 

GoLDiNG  V.  Smith  , 
s.  129, 

Evans  v.  Jackson  , 
s.  139. 

RicKETT  V.  Green 


.  116 

.   116,  117 

.  116 

179,  180, 315 


51  &  52  Vict.  c.  51  {Local  Government  Act, 
1888),  s.  24. 

Guardians  of  Calne  Union  v. 
Wilts  County  Council        .        .  467 

51  &  52  Vict.  c.  62  {Bankruptcy  Act,  1888), 
s.  2  (1). 

In  re  Eilbeck,  Ex  parte  Trustees 
of  the  Good  Intent  Lodge,  No. 
978  OF  the  Grand  United  Order 
OF  Oddfellows     .        .        .        ,37 

51  k  52  Vict.  c.  65  {Solicitors  Act,  1888),  s. 

13. 

In  re  A  Solicitor  ;  Ex  parte  Law 

Society 593 

52  Vict.  c.  10  [Commissioner  for  Oaths  Act, 

1889),  s.  I. 

In  re  Bagley 32 

52  &   53  Vict.  c.    45  [Factors  Act.  1889), 
ss.  1,  2. 

Weiner  v.  Harris         ...      7 
s.  2. 
Janesich  v.  Attenborough  &  Son  460 


52  k  53  Vict.  c.  49  [Arbitration  Act.  1889), 

3.4. 

Bonnin  v.  Neame  .        .        .        .22 
The  "Dawlish".        .        .   565,566 
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COL. 

52  &  53  Vict.  c.  49  {ArUtration  Act,  1889), 

s   11. 
In  re  Enoch  and  Zaretzky,  Bock 
AND  Co.'s  Arbitration  .        .       20,  21 

53  Vict.  c.  5  {Lunacy  Aet,  1890),  ss.  116  (4). 

299  (1). 

In  re  J 344 

ss.  283,  287. 
Glamorgan      County     Asylum 
(Committee  of  Visitors)  v.  Car- 
diff Guardians    ....  466 

ss.  289—303. 
Ea.stbourne  Guardians  v.  Croy- 
don Union 467 

s.  303. 
Eastbourne  Guardians  v.  Croy- 
don Union 344 

53  &  54  Yict.  c.  29  {Intestates  Estates  Act, 
1890),  s.  5. 
In  re  Manser,  Killick  i'.  Manser  314 

53  &  54  Vict.  c.  39  {Partnership  Act.  1890), 
s.  24  (8). 
Highley  v.  Walker      .        .        .  452 


ss.  26,  32. 

Moss  V.  Elphick 


BoNNiN  V.  Neame 


452,  453 

.     22 


53  &  54 Yict.  c.  63  (Companies (^Winding-iip) 
Act,  1890),  s.  8  (b). 
In  re  John  Tweddle  k  Co.    .        .     95 

53  &  54  Vict.  c.  69  {Settled  Land  Act,  1890), 
s.  16  (2). 

In  re  Davies  and  Kent's  Con- 
tract    .....    546,  547 

53  &  54  Vict.  c.  71  {Bankruptcy  Act,  1890), 

ss.  1,  4. 

In  re  Bagley  .        .         .31,  42 

s.  11  (1). 

In  re  Rogers,  Hx  p>arte  Sheriff 
of  Sussex       .        .        .        .36,  207 

s.  15. 
In  re  Lawrance  and  Porter        .    36 

54  &  55  Vict.  c.  39  {Stamp  Act,  1891),  ss. 

91—93,  97. 

Genforsikrings  Aktieselkabet 
(Scandinavia  Reinsurance  Co.  of 
Copenhagen)  v.  Da  Costa     .        .  523 


s.  113. 
Attorney  -  General 
roNiAN  Ry.  Co. 


Cale- 

.   521,522 


Sched.  I. 
County  of  Durham  Electrical 
Power  Distribution  Co.,  Ld.  v. 
Inland  Revenue  Commissioners  521, 
522 

55  Vict.  c.  4  (Betting  and  Loans  {Infants) 
Act,  1892),  ss,  1,  3. 

Milton  v.  Studd  ....  241 
[     36 


&  56  Vict.  c.  9  {Gaming  Act,  1892). 
Elliot  v.  Hunter  . 


237 


235,  236 


Gasson  V.  Cole 

55  &  56  Vict.  c.  13  {Conveyancing  Act,  1892), 
s.  4. 
Matthews  v.  Smallwood     .        .  320 

55  &  56  Vict.  c.  27  {Parliavientary  Deposits 
and  Bonds  Act,  1892),  s.  1. 
In  re  Peckham,    East  Dulwich 
AND  Crystal  Palace  Tramways 
Bill 623 

55  &»56  Vict.  c.  29  {Technical  and  Indiistrial 
Institutions  Act,  1892),  ss.  2,  6,  10. 
In  re  Stanley's  Trust  Deed  ; 
Stanley  v.  Attorney-General    .     60 

55  &  56  Vict.  c.    32   {Clergy  Discipline  Act, 
1,892). 
Bowman  v.  Lax      .        .        .        .186 

55  k  56  Vict.  c.  55  {Burgh  Police  {Scotland) 

Act,  1892),  s.  4  (31). 

Queen  v.  Wilson  ....  240 

56  &  57  Vict.  c.  10  {Police  Act,  1893),  s.  1. 

SuDELL  V.  Blackburn  Corpora- 
tion        390 


&  57  Vict.  c.  39  {Industrial  and  Provident 
Societies  Act,  1893).  s.  49. 
Cox  V.  Hutchinson        21,  22,  282, 

&  57  Vict.  c.  42  {Elementary  Education 
{Blind    and    Deaf)    Cliildrcn    Act, 
1893),  ss.  9,  15  (1). 
SouTHWARK     Union    v.    London 
County  Council  .... 

&  57  Vict.  c.  53  (Trustee  Act,  1893),  s.  17. 
In  re  Sheppard,  De  Brimont 
V.  Harvey    ....    629, 

s.  33.      •.  ^ 

In  re  Lewis's  Trusts     . 

s.  35  (i.)  (ii.)  (a). 
In  re  Dehaynin     . 


283 


56 


56 


56 


.    630, 

57   Vict.    c.    61    {Public   Authorities 
Protection  Act,  1893),  s.  1  (a). 
Barnett  v.  Woolwich  Borough 
Council 

&    57   Vict.    c.    63    {Married     Women's 
Property  Act,  1893),  s.  3. 
In  re  James  ;  Hole  v.  Bethune    . 

&    57  Vict.  c.    71    (Sale  of  Goods  Act, 
1893),  s.  4. 
Nicholls  v.  White       .        .   527, 

s.  14. 
Jackson  v.  Rotary  Motor  and 
Cycle  Co.      .        . 

s.  14  (i.). 
Bristol  Tramways  and  Carriage 
Co.  V.  Fiat  Motors,  Ld. 


630 
213 
631 


470 
528 
526 
527 


CHEONOLOGICAL   LIST   OF 

COL. 

56  &  57  Vict.  c.  71  {Sale  of  Goods  Act, 
1893),  ss.  17,  IB- 
Prudential   Mortgage  Co.,  Ld. 
V.    St.     Marylebone     Boroitgh 
Council 45 

ss.  18,  25. 
Percy  Edwards,  Ld.  v.  Yaughax  529, 
530 

ss.  28,  32,  34. 
Biddell  Brothers  v.  E.  Clemens 
HorstCo 531,  562 

ss.  29,  41,  47. 
Poulton     &      Son     v.      Anglo- 
American  Oil  Co.,    Ld.        .        .  528 

s.  35. 
Mechan    &    Sons,    Ld.   v.    Bow, 
M'Lachlan  &  Co.,  Ld.  .        .  527 

s.  47. 
MoRDAUNT  Brothers  v.  British 
Oil  and  Cake  Mills,  Ld.      528,  529 

56  &  57  Vict.  c.  73  (Local  Government  Act, 

1894),  s.  68. 

Wolstanton  United  Urban  Dis- 
trict Council  v.  Tunstall  Urban 
District  Council  .         .        .    336,  337 

57  &  58  Vict.  c.  16  {Judicature  Act,  1894), 

s.  1  (4). 

YoNGE  V.  Toynbee         .         .484,  485 

57  &  58  Vict.  c.  30  (Finance  Act,  1894). 

In  re  Boxer  :  Morris  v.  Woore  .  159, 
160 
s.  1,  2  (2). 
WiNANS  V.  Attorney-General    .  158 

.ss.  2  (1),  6  (2),  8  (4),  9  (1),  22  (2)  (a). 
In  re  Hudson  ;  Spencer  v.  Turner  160 

ss.  2  (1)  (a),  6  (2),  9  (1). 
Porte  v.  Williams        .        .  160,  161 

ss.  7  (1),  14  (1). 
Alexander's  Trustees  v.  Alex- 
ander's     Marriage      Contract 
Trustees 161 


ss.  8  (4),  14  (1\ 

Kekewich  v.  Kekewich 


159 


s.  10  (3). 
In  re  Hardy's  Crown  Brewery, 
Ld.    and    St.    Philip's    Tavern, 
Manchester  (Nos.  1  &  2)      .  301,  302 

s.  14  (1). 
In  re  Earl    of    Stamford    and 
Warrington  ;  Payne  v.  Grey     .  160 

57  &  58  Vict.  c.  42  (Quarries  Act,  1894),  s.  2. 

Gordon  v.  Anderson    .        .         .  422 

57  &  58  Vict.  c.  54  (Eaihoay  and  Canal  Traffic 
Act,  1894),  3.  4. 

Birmingham  Corporation  v.  AIid- 
land  Ry.  Co.,  London  and  North 
'     We-stern    Ry.    Co..    and    Great 
•     Western  Ry.  Co 502 


STATUTES   KEFERPtED   TO. 


57  &  58  Vict.  c.  57  {Diseases  of  Animals  Act, 
1894). 

M'Allister  v.  Ayr  Steam  Ship- 
ping Co.  ...       16,  17 

ss.  22,  52. 
Maclean  v.  Laidlaw    .        .        .16 

57  &  58  Vict.  c.  60  (Merchant  Shipuing  Act, 
1894),  ss.  59,  503. 
The  "  Yarmouth  "        .        .5,  578 

ss.  69,  76 
The  Owner  of  and  Parties  In- 
terested IN  the  Steamship 
"  Maori  King  "  v.  His  Britannic 
Majesty's  Consul-General  at 
Shanghai 174 

ss.  113,  114,  221,  226. 
Mercantile  Steamship  Co.,  Ltd., 
and  Dale  v.  Hall.        .        .  553,  554 

s.  128  (1). 

DoWNIE    v.      CoNtNELL     BROTHERS, 

Ltd.        ......  555 


s.  422. 

The  "  PiTGAVENEY 

s.  422  (2). 
The  "Tryst" 


581 


.    580,581 
s.  742. 

Macbeth  &  Co,  v.  Chislett  .  395 

57  &  58  Vict.  c.  clxxxvii.  (Thames  Conser- 
vancy Act,  1894),  s.  94. 
Thames  Conservators  v.  Graves- 
end  Corporation  .        .        .  636,  637 

57  &  58  Vict,  c.   ccxiii.   (London  Building 

Act,  1894),  ss.  22,  24,  25,  182. 
Lilley  v.  London  County  Coun- 
cil          408 

ss.  22,  27,  216. 
Fleming  v.  London  County  Coun- 
cil ;     Metropolitan    Ry    Co.   v. 
London  County  Council    .  .    407,  408 

ss.  95,  99. 
Mason  v.  Fulham  Corporation    .  410 

ss.  154,  157,  201  (5). 

Galbraith  Bro'J'heus  v.  Dicksee  407, 
408 
s.  213. 

Camberwell      Corporation      v. 

Dixon 413 

58  &  59  Vict.  c.   39  (Siunmary  Jurisdiction 

(Married  Womtn')  Act,  1895). 

FORSTER  V.    FORSTER         .  .  .    275 


Corn  ALL  v.  Cornall 


274,  275 


R.  V.   Richardson  and  Others, 
JU.STICES  ;  .ffx  ^arie  Sherry  .    275,346 

59  Vict.  c.  8  {Life  Assurance  Companies  {Pay- 
ment info  Court  Act,  1896). 
In  re  Weniger's  Policy  (Nos.   1 
and  2)       .        .        .        .        .   434,  435 


37 


CHRONOLOGICAL   LIST   OF   STATUTES   REFERRED   TO. 


59  &  60  Vict.  c.  25  (Friendly  Ruddies  Ad, 
1896),  ss.  8,  70  (2),  71,  74. 
Blythe  v.  Birtley        .        .    232,  233 
sb.  8.  71. 
McGlade     v.     Royal      Londox 
Mutual  Insukance  Society  .     82,  233 
ss.  34,  35. 
In  re  Eilbi:ok  ;  Ex  parte  Hv^vstetlh 
OF  THE  Good  Intent  Lodge  (No. 
978)  OF  THE  Grand  United  Ordkr 
OF  Oddfellows      .         .         .37. 232 


68. 

Cait  v.  Wood  and  Others 


231 


59  &  60  Vict.  c.  36  [Locomotives  on  Hiyhways 
Act,  1896),  s.  1. 
Evans  r.  Nicholl  .         .    602,  603 

59  &  60  Vict.  c.  42  (Coal  Mines  Regulation 
Act,  1896). 

David    v.    Britannic     JFerthyr 
Coal  Co.        ,        .        .        .        .396 

59  &  60  Vict.  c.   48    [Light  Railways   Act, 

1896). 

In  re  Peterson      .         .         .        .624 

60  &  61  Vict.  c.  37  ( TVorkmen's  Compensa- 

tion Ad,  1897),  s.  2. 
Thompson  v.  Goold  &  Co.       .        .  363 
Sched.  I.  (2)  (12). 
Boag    v.   Lockwood    Collieries, 
Ld 


&  61  Vict.  c.  38  (Puhlic  Health  (Scotland) 
Act,  1897),  s.  43. 
Keen  v.  Bell 

&  61   Vict.    c.  65   (Land    Transfer   Act, 
1897),  s.  2  (2). 
In  re  Lewis's  Trusts 


382 


228 


213 


s.  16  (2). 
In  re  Voss  and  Saunders'  Con- 
tract    .         .        .     433,  434,  513,  514 

Sched.  I. 

WiLLli  r.  St.  John  .        .    513,  532,  533 


&  61  Vict.  c.  ccxviii.  (Leicester  Corpora- 
tion Act,  1897),  s.  31. 

ROCKLEYS,   Ld.  v.  PrITCHARD 


61  &  62  Vict.  c.  36  (Criminal  Evidence  Act, 
1898),. s.l  (f)  (i). 
R.  V.  Chitson  .        .        .        .123 


339 


61  &  62  Vict.  c.  29  (Locomotives  Ad, 
s.s.  5(l)(b),17(2). 
Evans  r.  Nicholl  . 
ss.  9,  10,  17. 

Hoddell  v.  Parker 


61  &  62  Vict.  c.  36  (Criminal  Evidence 
1898),  s.  1. 

R.  V.  Grout  .... 
R.  V.  Jones     .... 
s.  1  (b). 

R.  V.  DiCKMAN 

s.  1  (e). 

R.  V.  Rowland 
s.  1  (f). 

R.  V.  Ellis     .... 

R.  i\  Prfston 


602,  603 

.  259 
Ad, 

.  120 
120,  121 


61  k  62  Vict, 
s.  2  (1). 
R.  V.  Briggs 


60  (Inebriates  Ad,   1898), 

.    134,  147,  306 


121,  141 
121,  122 

[ 


62  k  63  Vict.  c.  14  (London  Governnunt  Act, 
1899),  ss.  4,23. 

Rector  and  Churchwardens  of 
St.  George's,  Hanover  Square 
V.  Westminster  Corporation    50,  51 

s.  6  (5). 
Ex   parte    Great  Western  Ry. 
Co.  ;     la     re    Great    Western 
Railway   (New  Railways)   Act, 
1905 101 


10(2). 
Atkins  r. 


HUTTON 


508,  509 


341 


62  k  63  Vict.  c.   19   (Electric   Lighting  Act, 
1899),  Sched.,  s.  12. 
Corporation     of      London     v. 
County     of    London    Electric 
Supply  Co.,  Ld 

62  &  63  Vict.  c.  29  (Baths  and  Washhouscs 
Act,  1899),  ss.  2,  3. 
Attorney-General  v.  Waltham- 
STOW  Urp.an  District  Council  . 

62  &  63  Vict.  c.  51  (Sale  of  Food  ami  Drags 
Act,  1899),  s.  6. 
Williams  r.  Baker,      .        .        .  229 

s.  16. 
Taylor  v.  Nixon.  .        .        .  225 

62  &  63  Vict.  c.  78  (South  Eastern  Railway 
Act,  1899),  s.  20. 

R.  (on  the  Prosecution  of 
Lewisham  Borough  Council)  v. 
South  Eastern  Ry.  Co.         .        .  500 

62   &  63  Vict.  c.  excvi.   (Stockport  Corpora- 
tion Act,  1899),  s.  54. 
Stockport  Corporation  v.  Rol- 
LINSON 339 

62  k  63  Vict.  c.  ccxliv.  (Salford  Corporation 
Act,  1899),  ss.  4,  28. 
EccLES    Corporation    v.    South 
Lancashire  Tramways  Co.     624,  625 


63   k 


64  Vict,    c,    33   ( Wild    Animals    in 
Captivity    Protection     Act,     1900), 


2,  4 

RODGERS / 


63  &  64  Vict 
s.  14, 
Wilson  v.  Kelland 


PiCKERSGILL  .  .      15 

48  (Companies  Act,  1900), 

.       73,  74 


64  Vict.  c.  49  (  Toiun  Councils  (Scotland) 
Ad,  1900),  s.  36. 

Urquhart  (Lord  Provost  of  Dun- 
dee) V.  Air    .        .        .        ,        .  1! 
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63  &  64  Vict.    c.    51    {Money-lenders  Act, 
1900),  s.  1. 
Harris  v.  Clarson         .        .        .  429 

MiCHAELSON  V.  NiCHOLS  .  .    429 

ss.  1,  2. 
RuETER  V.  Bradford  Advance  Co.  428 

s.  2. 
Blaiberg  and  Another  v.  Cal- 
vert and  Wife      ....  428 
Hopkins  v.  Hill    ....  428 
Jackson  v.  Price  and  Another    .  427 
Kirkwood  v.  Gadd        .        .        .  426 
In    re    Robinson,     Clarkson    v. 
Robinson  (No.  1),  (No.  2)     .  428,  429 
Staffordshire     Financial    Co., 
Ld.  v.  Valentine  .        .        .  427 

Stirling  v.  Silburn  and  Pyman  .  427 
Whiteman  v.  Sadler    .        .  426,  427 

s.  2  (1)  (b). 

In  re  Seed,  Ex  parte  King  ;  suh 
nom.  In  re  A  Debtor  (No.  2  of 
1910),  Ex  parte  Petitioning 
Creditors 428 

63  &  64  Vict.  c.  ex.  (Great  Eastern  Eailway 
(General  Powers')  Act,  1900),  s.  50. 
Lambert  v.  Great  Eastern  Ry. 
Co 504 

63  &  64  Vict.  c.  cxvii.  {Lea  Conservancy  Act, 
1900),  s.  28. 

"Waltham  Holy  Cross  Urban 
District  Council  v.  Lea  Con- 
servancy Board    ....  635 

63  &  64  Vict.  c.  ccxci.  [Manchester  Corpora- 
tion Tramways  Act,  1900),  s.  44. 
R.  v.  Manchester  Corporation  ; 
jKe^ar^e  Wiseman         .        .        .  620 

1  Edw.  7,  c.  22  (Factory  and  Workshop  Act, 
1901),  s.  10  (1). 
Jackson    v.    A.    G.    Mullinger 

Motor  Body  Co 218 

s.  10  (1)  (c)  (d). 
Scott  v.  Brookfield  Linen  Co., 
Ld 219 

ss.  10,  17,  146. 
Verney    v.    Mark    Fletcher   & 
Sons,  Ld 217,  218 

s.  13. 
Taylor  v.  Mark  Dawson  &  Son, 
Ld 218,  219 

s.  79. 

Eraut  v.  Ross        .        .        .        .219 

s.  149  (1). 

Owner  v.  Cottingham  Sanitary 
Steam  Laundry  Co.     .        .        .  218 

1  Edw.  7,  c.  cxxii.  (Eccles  Corporation  Act, 
1901),  s.  24. 

Eccles  Corporation  v.  South 
Lancashire  Tramways  Co.  .        .  624 

1  Edw.  7,  c.  cciv.  (Paisley  Police  and  Public 
Health  Act,  1901),  s.  20. 
Stevenson  r.  Lee .        .        .        .  340 

[ 


Edw.  7,  c.  ccxii.  {South  Staffordshire  Mond 
Gas  Power  and  Heating  Compiany's 
Act,  1901),  s.  74. 

In    re    Adolphe     Crosbie,     Ld., 
Johnson  v.  Adolphe  Crosbie        .    72 

Edw.  7,  c.  15  {Copyright  Act,  1902). 

Mabe  v.  Connor    ....  112 

Edw.  7,  c.  28  {Licensing  Act,  1902),  s.  4. 

Lawson  v.  Edminson    .        .     305,  306 

s.  23. 

304 


Dickeson  v.  Mayes 


s.  28  (1)  (f). 
Plaistow   Working  Men's  Club 
and  Another  v.  Harrod  .  63,  299,  300 

2    Edw.    7,   c.   41    (Metropolis    Water  Act, 
(1902),  ss.  15  (6),  45  (b),  46. 
Metropolitan  Water  Board   v. 
Mulholland         .        .        .         .416 

2    Edw.     7,    c.  42    {Ediccation    Act,    1902), 
ss.  1,  13. 

In  re  Smallwood's  Trusts, 
GoTHARD  V.  Chapman   .        .        ,189 

ss.  5,  7. 
Ching  v.  Surrey  County  Council  190 

s.  7. 

Crisp  v.  Holden    ....  288 
Gillow  v.  Durham  County  Coun- 
cil   188,  189 

Morris    v.    Carnarvon    County 

Council 190 

R.  V.  Board  of  Education  ;  Ex 
parte  The  Managers  of  Oxford 
Street  School,  Swansea    .        .188 

s.  7  (6). 
In  re  Wrexham  Parochial  Edu- 
cational    Foundation,     Attor- 
ney-General   V.     Denbighshire 
County  Council  .        .        .        .193 

s.  23  (1). 
Shrimpton     v.     Hertfordshire 
County  Council  ....  440 

2  Edw.  7,  c.  cxxxviii.  {Manchester  Corporation 
{General  Powers)  Act,  1902),  s.  22. 
Chorlton  v.  Liggett    .        .        .  603 

2  Edw.  7,  c.  ccxl.  {Liverpool  Corporation  Act, 

1902),  s.  57. 

Macaulay  V.  Moss  Steamship  Co., 

Ld .496 

3  Edw.  7,  c.  25  {Licensing  (Scotland)  Act, 

1903),  3.  60  (1). 

Clyde  v.  Davidson       .        .        .305 

3  Edw.  7,  c.  33  {Burgh  Police  (Scotland)  Act, 
1903),  s.  51. 
Queen  v.  Wilson  ....  240 

3  Edw.  7,  c.  36  (Motor  Car  Act,  1903),  ss.  1, 
9,  11. 

R.  V.  Hankey  and  Another,  Jus- 
tices        6(il 
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COL. 
Edw.  7,  c.  36  {Motor  Car  Act,  1903),  ss.  3, 
4,  9. 
Martin  v.  Whitk         .        .    599,  600 

ss.  3  (4),  9  CI). 
Marshall  v.  Ford         .        .    598,  599 

s.  4. 
Ex  parte  ^YWK^       ....   602 

s.  4  (1),  (2). 
R.    V.    Justices    of    Yorkshire 
(West  Riding),  Ex  parte  Shackle- 
ton         601,  602 

s.  4  (4). 
Kidner  v.  Daniels        .        .        .601 

s.  9. 
Wright  v.  Dumbartonshire  Pro- 
curator Fiscal     .        .        .   600,  601 

s.  9  (1). 
Betts  v.  Stevens  ....  599 


Yeaman  v.  Jameson 
s.  9(2). 

Hughes  v.  Nimmo  . 
s.  12. 

Evans  v.  Nicholl 


602. 


3    Edw.    7,   c.    37   [Irish  Land   Act,    1903), 
s.  48. 

In  re  Oliver  ;  Ramsden  v.  Rams- 
den         533, 

3   Edw.  7,   c.   45  ^Employment  of  Children 
Act,  1903),  s.  6  (3). 
Robinson  V.  Hill  .        .        .   191, 

8  Edw.  7,  c.  clviii.  {South  Lancashire  Tram- 
ways Act,  1903),  s.  41. 
EccLEs    Corporation    v.    South 
Lancashire  Tramways  Co.  .   624, 

3  Edw.    7,    c.    clxxxvii.    {London    County 

CounciJ,  {General  Powers)  Act,  1903), 

s.  53. 

Bailey  v.  Lowman         .        .411, 

4  Edw.  7,  c.  23  {Licensing  Act,  1904). 

In     re     Bentley's     Yorkshire 

Breweries,  Ld 

R.  V.   Shann  and   Others  ;    Ex 
parte  Wilson's  Brewery 

s.  1  (1). 
Webb  v.  City  of  London  Licens- 
ing Justices 

ss.  1,  2. 
R.  V.  Walsall  Justices  ;  R.  v. 
Walsall  Licensing  Justices,  sub 
nom.  R.  V.  Walsall  Compensa- 
tion Authority  ;  R.  v.  Walsall 
Licensing  Justices,  sub  nom.  R.  v. 
Walsall  Compensation  Autho- 
rity ;  Ex  parte  J.  and  J.  Yardley 
&Co 303, 

s.  2. 
In  re  Hardy's  Crown  Brewery, 
Ld.,    and  St.  Philip's    Tavern, 
Manchester  (Nos.  1  and  2)  .   301. 


600 
600 
603 

534 
192 

625 

412 

300 
299 


4  Edw.  7,  c.  23  {Licensing  Act,  1904),  s.  3. 

Glamorgan  Quarter  Sessions  v. 

Wilson 277,  301 

Smith  v.  Lion  Brewery  Co.     278,  301 

s.  3  (3). 

WooLER     V.     North      Eastern 
Breweries     ....    300,  301 

s.  3  (3).  Sched.  IL 

Lord   Llangattock  v.   Watney, 
Combe,  Reid  &  Co.,  Ld.  .        .        .  300 

ss.  3,  8. 
R.  V.  Commissioners  of  Inland 
Revenue  ;  Ex  parte  Glamorgan 
Compensation  Authority  ;  R.  v. 
Glamorgan  Compensation  Au- 
thority ;  Ex  parte  Davies  and 
Others 302,  303 

4  Edw.  7,  c.  cc. 

Attorney  -  General  ;•.  Barnet 
District  Gas  and  Water  Co.  637,  638 

4  Edw.  7,  c.  ccxxxi  {London  County  Council 

{Tramivays  and  Improvements)  Act, 
1904),  ss.  5,  9,  ;0. 
In  re   Peckham,   East    Dulwich 
AND  Crystal  Palace  Tramways 
Bill 623 

5  Edw.  7,  c.   15  {Trade  Marks  Act,  1905), 

s.  9. 

In    re    Aktiebolaget    B.    A.    F. 

Hjorth    &    Co.'s    Trade    Mark 

"Primus" 612 

In  re  An    Application    of    the 

Carron  Co 615 

In  re  Joseph  Crosfield  &  Sons, 
Ld.'s  Application          .        .        .613 
In   re   Leopold  Cassella  &  Co., 
Gesell.schaft  mit  Beschrankter 
Haftung 614 

s.  9  (4),  (5). 
In  re  California  Fig  Syrup  Co.'s 
Application  ....  612,  613 

s.  9  (5). 
In  re  Gramophone  Co.'s  Applica- 
tion  614 
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ss.  33,  128  (2). 

R.  V.  Dickinson 
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,  137 

.  137 

145 

Ex  parte  Davis.  145 


CHRONOLOGICAL   LIST   OF   STATUTES  REFERRED  TO. 


COL. 
Edw.  7,  c.  67  {Children  Act,  1908),  s.  128  (2), 
Sched.  II. 
R.  V.  Dickinson  ;  Eo:  parte  Davis  349 


Edw. 


7,   c.  69  (^Companies  {Consolidation) 
Act,  1908),  s.  9  (1),  (3). 
In  re  Royal  London  Mutual  In- 
surance Society,  Ld.    . 

ss.  13  (1),  46  (1). 

In  re  Oregon  Mortgage  Co.,  Ld. 

s.  17. 
McGlade     v.     Royal     London 
Mutual  Insurance  Society,  Ld.  . 

s.  17  (1). 
McGlade     v.      Royal      London 
Mutual  Insurance  Society,  Ld. 


s.  30  (4). 
In  re  British   Equitable  Bond 
and  Mortsage  Corporation,  Ld. 

s.  32,  137  (1). 
In     re    Vagliano     Anthracite 
Collieries,  Ld 

s.  40. 
Neale  v.   City   of    Birmingham 
Tramways  Co 

s.  45. 
In  re  Australian  Estates  and 
Mortgage  Co.,  Ld. 


233 


88 


82 


,87 


(!)• 


In  re  Louisiana  and  Southern 
States  Real  Estate  and  Mort- 
gage Co 87,  88 

s.  55. 
In  re  Truman,  Hanbury,  Buxton 
&  Co.,  Ld.       .        .        .        .        .87 

s.  81. 
In  re  Wimbledon  Olympia,  Ld.    .    84 

s.  89. 
Barrow  v.  Paringa  Mines   .        .    92 

ss.  93,  210,  212. 
In  re  Columbian   Fireproofing 
Co.,  Ld 96 

s.  120. 
Dailuaine-Talisker  Distilleries, 
Ld.  v.  Mackenzie  ...       67,  68 
Practice  Direction      .        .        .84 
In  re  United  Provident  Assur- 
ance Co.  Ld 81 

ss.  140,  268. 
In  re  Twentieth  Century  Equit- 
able Friendly  Society        .  231,  232 

ss.  141  (1). 
In  re  Kaslo-Slocan  Mining  and 
Financial  Corporation,  Ld.       .    97 

ss.  164,  174,  193. 
FiNDLAY    (Liquidator   of  Scot- 
tish Workmen's  Assurance  Co., 
Ld.  )  V.  Waddell    ...       68,  69 

ss.  192,  285. 
Thomas  v.  United  Butter  Com- 
panies OF  France,  Ld.        .        .     89 


8  Edw.  7,  c.   69  (Companies  {Consolidation) 
Act,  1908),  s.  210. 
In  re  Russell  Hunting  Record 

Co.,  Ld 96,  97 

s.  215. 
In  re  Brazilian  Rubber  Planta- 
tions and  Estates,  Ld.        .      77,  78 

8  Edw.  7,  c.  clxvii.  {London  Electric  Supply 

Act,  1908),  s.  4. 

Corporation  of  London  v. 
County  of  London  Electric 
Supply  Co.,  Ld 412 

9  Edw.  7,  c.  30  {Cinematograph  Act,  1909), 

ss.  1,  2. 

London     County     Council     v. 

Bermondsey  Bioscope  Co.  .        .  606 

9  Edw.  7,  c.  49  {Assurance  Companies  Act, 

1909),  ss.  1,  2. 

In  re  Royal  Exchange  Assurance 

Corporation 293 

10  Edw.  7,   c.  8  {Finance  (1909-1910)  Ad, 

1910). 

R.    V.     Shoreditch    Assessment 

Committee  ;  Exparte\lo-RQK^  507,  508 
s.  44  (1). 

Wrigglesworth  V.B..   .        .        .  521 
s.  54,  58  (2),  (4). 

In  re  Briscoe  ;  Royds  v.  Briscoe 
Form  IV. 

Dyson  v.  Attorney-General  152,  153 

10   Edw.    7  &  1  Geo.  5,  c.   23    (Companies 
(Converted)  Societies  Act,  1910). 
I7i    re    Royal  London    Mutual 
Insurance  Society,  Ld.        .        .  233 

10  Edw.  7  &  1   Geo.  5,  c.  25  (Children  Act 
(1908)  Amendment  Act,  1910). 
R.  V.  F.  Moon  and  E.  Moon  .        .145 


B.— COLONIAL  STATUTES. 

Australia. 

New  South  Wales. 

25  Vict.,  No.   1   (Croion  Lands  Alienation 
Act,  1861),  ss.  13,  14. 
Barton  v.  Lempriere  . 


165,  166 


166 


Civil  Service  Act,  1884,  ss.  43,  48. 
Williams  v.  Machaeg 


Police  Offences  Act,  1901,  s.  61. 

'  Kelly  v.  Hart      .  .166 


Canada. 

Dominion, 

Canadian  Canal  Regulations,  1895,  s.  19  (d 
Richelisu  and  Ontario  Naviga- 
tion     Co.     V.      Taylor,      The 


Havana  " 


167,  168 
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Canadian  Trade  Mark  and  Design  Act,  1879. 
Standard  Ideal  Co.  v.  Standard 
Sanitary  Manufacturinu  Co.     .  169, 
614,  615 

Revised  Statutes  of  Canada,    1886,  c.    80, 
ss.  58,  59. 

St.  John  Pilot  Commissioners  v. 
Cumberland  Railway  and  Coal 
Co 168 

Revised  Statutes  of  Canada,  1906,  c,  29. 

McFarland  v.  Bank  of  Mont- 
real AND  Royal  Trust  Co.  .        .169 

Ontario. 

Canada  Railway  Act,  1903,  s.  168. 

James  Bat  Ry.  Co.  v.  Armstrong  169, 
170 

Revised  Statutes  of  Ontario,  c.  36. 

Florence  Mining  Co.  v.  Cobalt 
Mining  Co 170 

Statute  8  Edw.  7,  c,  112,  s.  1. 

Toronto  Corporation  v.  Toronto 
Ry.  Co 170 

Quebec. 
4  Edw.  7,  c.  34  {Quebec  Act,  1904). 

Standard  Ideal  Co,  v.  Standard 
Sanitary  Manufacturing  Co.     .171 

Hong  Kong. 

Bengal  Tenancy  Act,  1885. 

Roy  Jatindra  Nath  Chowdhri 
AND  Another  v.  Prasanna  Kumar 
Banerji  and  Others    .        .        .  175 

No.  3  of  1873  {Eong  Kong  Ordinance),  s.  31. 
Chang  Hang  Kiu  v.  Piggott  ;  In 
re  Lai  Hing  Firm  .        .        .        .172 


India. 
11  &  12  Vict.  c.  21  {Insolvent  Debtors  (_India) 
Act,  1848)  and   Punjab  Latvs   Act 
III  0/1872. 

Official  Assignee,  Bombay  v. 
Registrar  of  the  Small  Cause 
Court  AT  Amritsar  AND  Another  175 

Isle  of  Man. 

Appellate  Jurisdiction  Act,  1867,  s.  3. 

Gill  r.  Westlake         .        .        .174 

New  Zealand. 

Deceased  Persons'  Estates  Duties  Act,  1881, 
s.  35. 
Minister  of  Stamps  v.  Townend  173 

Hamilton    Gasworks  Act,    1895,   ss.   2,   44, 

46  (1). 

Hamilton  Gas  Co.  v.  Hamilton 

Corporation  .  .  .  173,  243,  244 
Neiv  Zealand  Property  Law  Act,    1908,  s. 

94(1). 

Greville  v.  Parker     .        .        .174 

Straits  Settlements. 

Straits  Settlements  Ordinance  (1879),  No.  8, 

ss.  1,  12. 

The  "Polynesien"  .  174,584,585 
Straits  Settlements  Ordinance  (1885),  No.  5. 

s.  4. 

The  "  Polynesien  "  .  174,  584,  585 
Straits  Settlements  Ordinance  (1905),  No.  7, 

ss.  20,  23. 

The  "Polynesien"  .  174,584,585 
Straits  Settlements  Ordinance  (1905),  No.  8, 

ss.  21,  32. 

The  "Polynesien"      .    174,584,585 
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